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JUDGES  IN  EQUITY: 


The  Hon.  Charles  James  Manning,  Chief  Judge. 
The  Hon.  Archibald  Henry  Simpson,  Chief  Judge. 
The  Hon.  William  Gregory  Walker. 


JUDGE  IN  VICE-ADMIRALTY: 
The  Hon.  Sir  Frederick  Darley,  K.C.M.G.,  Judge  Commissary. 


JUDGE  IN  DIVORCE: 
The  Hon.  George  Bowen  Simpson. 


JUDGES  IN  BANKRUPTCY  AND  PROBATE: 

The  Hon.  Archibald  Henry  Simpson. 
The  Hon.  William  Gregory  Walker. 


ATTORNEY-GENERAL : 
The  Hon.  John  H    Want,  Q.O. 


SOLICITOR-GENERAL : 
The  Right  Hon.  George  H.  Reid,  Q.C. 


MEMORANDA. 


On  Monday,the  8th  of  August,the  Hon.  Charles  James  Manning, 
Chief  Judge  in  Equity,  died. 
On  Tuesday,  the  9th  of  August,  when  the  Court  sat : — 

Tub  Chixf  Justice  said :  When  the  sad  news  reached  me  yesterday  that  the 
Almighty  bad  seen  fit  take  our  dear  friend  Mr.  Justice  Manning  to  Himself  I 
was  too  stunned  to  do  more  than  announce  thei  fact  to  the  Bar.  I  fancy  I  saw 
my  own  feelings  reflected  on  the  faces  of  aU  those  in  Court.  It  is  not  possible 
to  meet  now  without  saying  a  few  words  which  may  express  our  feeling  of  deep 
sorrow  at  the  loss  of  so  dear  and  valuable  a  colleague.  Mr.  Justice  Manning 
was  a  refined,  courteous,  and  kindly  gentleman,  a  learned,  able,  hardworking, 
and  conscientious  Judge ;  one  who,  having  a  keen  insight  into  human  nature, 
among  many  other  noble  characteristics,  knew  how  to  temper  justice  with  mercy. 
Barely  do  we  find  in  any  one  man  such  a  combination  of  qualities  fitting  him 
for  the  position  of  a  Judge  as  Mr.  Justice  Manning  possessed.  An  exceedingly 
ably  Equity  lawyer,  he  was  perfectly  at  home  when  sitting  on  the  Common  Law 
side  of  the  Court,  and  this  whether  in  the  exercise  of  its  civil  or  its  criminal 
junsdiction.  *  It  may  with  truth  be  said  that  he  formed  and  established  the 
practice  which  now  prevaUs  in  the  Bankruptcy  Court  and  which  has  proved  so 
satisfactory  to  the  public.  Consequently  the  loss  the  public  sustain  by  his  too 
early  death  is  well  nigh  irreparable.  Having  practised  for  some  24  years  at  our 
Bar  with  g^reat  success,  he  was  in  18S9  raised  to  the  Bench,  which  he  has 
adorned  for  the  past  nine  years.  Although  more  or  less  an  invalid  for  some 
years  past,  his  indomitable  courage,  a  prevailing  sense  of  duty,  and  a  total 
abnegation  of  self  sustained  and  enabled  him  to  fulfil  his  onerous  work  to  the 
entire  satisfaction  of  the  public,  his  colleagues  on  the  Bench,  and  the  Bar.  who  now 
mourn  their  loss.  He  was  at  aU  times  a  genial  companion,  possessed  of  a  most 
lovable  nature,  and  was  a  true  and  loyal  colleague,  always  ready  to  afford  his 
valuable  assistance  to  any  branch  of  our  varied  jurisdictions  which  required  his 
aid.  Only  on  Friday  last,  at  my  request,  he  was  sitting  in  this  Court,  with  his 
nund  so  bright  and  his  perception  so  clear  as  to  lead  one  to  hope  that  we  might 
have  the  benefit  of  his  services  for  some  years  yet  to  come.  For  myself,  I  may 
say  I  have  lost  one  of  my  oldest  and  dearest  friends.  He  leaves  behind  him  an 
example  for  us  all  to  follow.  The  nearer  we  approach  the  end  he  aimed  at — a 
high  standard  of  judicial  excellence — ^the  more  useful  we  will  be  in  the  discharge 
of  our  high  duty  to  the  public.  Nothing  now  remains  but  to  express  our  deep 
and  heartfelt  sympathy  with  Mrs.  Manning  and  the  other  members  of  his 
family,  and  to  pray  that  the  Almighty  may  see  fit  in  His  own  good  time  to 
assuage  the  inevitable  and  bitter  g^ief  which  fiows  from  the  irreparable  loss 
they  have  sustained. 

Sir  Julian  Salomons,  Q.C,  said:  If  your  Honours  please,  may  I  be  allowed 

to  inform  the  Court  that  as  the  Honourable  the  Attorney-General  is  unfortunately 

kept  at  home  to-day  by  illness,  he  has  sent  a  request  that  I  think  I  shall  best 

fulfil  by  reading  with  your  Honours'  permission  the  letter  I  have  received.    Mr. 

Want  writes : 

Sydney,  August  8. 

"  My  dear  Sir  Julian, — I  have  just  heard  of  the  sad  death  of  my  dear  friend 
Mr.  Justice  Manning.  I  am  confined  to  my  room  through  illness,  and  there- 
fore prevented  from  paying  (as  the  official  head  of  the  Bar)  my  tribute  of 
respect  and  esteem  to  his  memory.  Will  you  as  senior  member  of  the  profession 
undertake  the  painful  duty  which  would  otherwise  have  fallen  upon  me  ?  I 
feel  that  the  Bench  has  suffered  an  almost  irreparable  loss  by  the  death  of  Mr. 
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J  ustioe  Manning.  Uis  great  patience  and  common  sense,  combined  with  his 
acknowledged  high  legal  attainments,  made  Mr.  Justice  Manning  a  conspicuous 
judioLal  figure,  and  I  am  much  afraid  that  his  devotion  to  duty  unduly 
hastened  his  end.  Both  branches  of  the  profession  will  ever  remember  his  great 
courtesy  and  impartiality,  and  the  people  of  the  colony  will  soon  realise  that 
they  have  seen  a  truly  faithful  and  loyal  servant  called  away.  It  was  my 
privilege  to  number  Mr.  Justice  Manning  amongst  my  dearest  personal  friends, 
and  his  death  has  caused  me  a  great  sense  of  sorrow  and  grief,  which  cannot  be 
effaced.  I  am  sincerely  grieved  that  I  cannot  attend  personally  to  give  expres- 
sion to  my  recognition  of  our  great  loss ;  but  I  am  sure  that  I  can  depend  upon 
you  conveying  to  the  Court  our  universal  sorrow  and  our  sympathy  with  those 
who,  near  and  dear  to  him,  are  left  to  mourn  their  loss. 

"  Yours  sincerely,  J.  H.  Want." 

But  the  wish  of  the  Attorney-General  I  need  not  carry  out  literally.  The  Bar 
has  heard  with  sympathetic  accord  and  sorrowful  appreciation  what  has  been  so 
well  and  aptly  said  by  his  Honour  the  Chief  Justice  and  in  the  letter  I  have  read; 
so  I  think  I  ought  only  to  add  on  behalf  of  the  Bar  our  full  and  heartfelt  concurrence 
in  the  tributes  of  admiration,  regret,  and  affection  so  perfectly  and  sincerely  ex- 
pressed. I  had  the  friendship  of  Mr.  Justice  M  anning  without  a  ripple  of  misunder- 
standing throughout  the  whole  of  his  career  from  the  time  he  left  oollege  till  the 
day— only  last  Friday — when  he  sat  here  and  gave  judgment  in  a  case  I  had  then 
argued.  I  am  naturally  somewhat  unnerved  by  his  sudden  going  from  amongst 
us.  But  I  must  not  refer  to  myself  alone.  All  of  us  at  the  Bar  can  testify  not 
only  to  his  legal  knowledge  and  ability,  but  also  to  his  never-failing  patience 
and  unvarying  urbanity — qualities  as  much  needed  as  great  learning  for  the 
smooth  and  efficient  discharge  of  the  difficult  duties  of  the  judicial  office.  We 
at  the  Bar  have  to  deplore  the  sudden  parting  with  a  dear  and  true  friend,  the 
Supreme  Court  Bench  has  lost  a  most  valued  colleague,  and  the  whole  colony 
cannot  but  mourn  the  untimely  death  of  one  of  her  best  sons,  who,  to  the  last, 
served  his  country  faithfully  and  well.  As  to  this  world  it  is  too  true  that  he 
is  no  longer  living ;  but  we  may  hope  that  as  long  as  the  lives  of  sorely  tried 
and  much  to  be  pitied  mankind  need  the  aid  of  human  laws  to  guide,  control, 
and  coerce  them,  the  spirit  of  his  wise  and  beneficent  infiuence  may  live  and  be 
entwined  in  the  traditions  of  the  Court  of  which  be  was  so  honoured  and  distin- 
guished a  member. 

On  the  25fch  of  August,  The  Hon.  Archibald  Henry  Simpson, 
Judge  in  Bankruptcy  and  Probate,  was  appointed  Chief  Judge 
in  Equity. 

On  the  25th  of  August,  William  Gregory  Walker,  Esquire, 
Q.C.,  was  appointed  Judge  in  Bankruptcy  and  Probate. 

On  the  same  day  in  the  Banco  Court,  Mr.  Justice  WA.LKER  was 
sworn  in. 

Thk  Attobnet-Gbneral  (Mr.  J.  ff.  Will**  Q'^')  ""^  '  ^°  ^^^^^  ^^  *^®  ™®'"" 

hers  of  the  Bar,  of  which  1  have  the  hor.^        to  be  the  official  head,  and  on  behalf 

of  and  at  the  request  a f  the  memhecH  J^^  ^  other  branch  of  the  profession-the 

sohcitora  of  the  Coari'^  T  y    .  ^  ._     ^  ^i  i,yt^  ^c     t     ^-      r.  \kt  ii 

.       ,         .   .  ■*  aesjr^  to  off^g^^      v/'    ,- .  Mr.  Justice  Gregory  Walker,  our 

hearty  ana  Bincere  conxfg,  ,  **Gf»  .  y>lA»  ^    ^  ' 

tion  which  yon  now oc^^  ^tolationa  np       ^^        elevation  to  the  distinguished  posi- 

worda  of  welcome  js    ^  />/     ^"''  PIq^      K^,^     ioflfering  these  congratulations  and 

^ac&noyon  tAe^z/eh    'kj^^^^^^'^-^   t/^    ^kh    ^yf^  flome  feeling  of  regret  that  the 

e  death  of  oae^j^   ^    H>     i^ajaf  ^e©^  ^%^  ^ (^^  S^^^  appointment  was  caused  by 

ji  .  -^^  .      /).  hearts  of  all  of  us ;  but  we  feel 


MEMORANDA.  vii. 

perfectly  certain  that  it  mast  be  an  incentive  to  all  those  who  follow  in  the  late 
Mr.  Justice  Manning's  footsteps  to  endeavour  to  emulate  the  example  of  one  who 
won  for  himself  the  commendation,  not  only  of  the  legal  profession,  but  of  the 
public  generally.  We  on  this  side  of  the  Court— the  common  law  jurisdiction — 
have  not  had  the  distinguished  privilege  of  close  acquaintanceship  with  your 
Honour  which  my  brethren  of  the  Equity  Bar  have  had,  who  practise  in  what  I 
may  call  the  more  peaceful  atmosphere  of  its  equitable  jurisdiction,  but  we  know 
safficient  of  your  many  good  qualities  and  of  your  high  legal  attainments  to  feel 
perfectly  certain  that  you  will  be  a  worthy  successor  of  Mr.  Justice  Manning, 
who  previously  presided  there.  So  far  as  our  welcome  is  concerned  we  will  not 
yield  one  jot  to  those  who  have  had  that  diotinguished  privilege.  We  offer,  and 
I  am  sure  your  Honour  will  accept,  our  promise  of  that  loyal  assistance  which  we 
know  tends  to  make  the  duties  of  a  Judge  easier.  On  behalf  of  the  other  branch 
of  the  legal  profession  I  am  also  asked  to  say  for  those  who  stand  as  guardians 
between  tbe  public  and  litigation  that  they  will  also  endeavour  to  render  your 
Honour's  duties  as  light  as  possible.  In  conclusion,  I  ask  your  Honour  to  accept 
the  congratulations  of  both  branches  of  the  profession,  and  I  am  sure  I  may  add, 
the  public.  We  feel  certain  that  your  Honour  will  occupy  your  new  position 
with  credit  to  yourself  and  with  satisfaction  to  the  people  of  New  South  Wales. 

Mr.  Justice  Walker  said  :  I  thank  yon,  Mr.  Attorney,  for  the  kind  words  of 
congratulation  addressed  to  me  on  behalf  of  yourself  and  the  Bar.  It  is  with 
anfeigned  pleasure  that  I  join  my  brethren  of  the  Bench.  Yet  pain  is  mingled 
with  the  pleasure.  Our  regret  is  yet  poignant  for  that  good  man  and  good  Judge 
whose  lamented  death  occasioned  the  vacancy  which  I  have  been  invited  to  fill. 
Nor  can  I  with  equanimity  regard  the  cessation  of  that  life  of  friendly  contest  in 
which  I  have  so  long  lived  happily.  Certainly  I  carry  with  me  into  this  serener 
atmosphere  keen  memories  of  the  delights  of  battle,  but  I  shall  be  satisfied  if, 
with  the  help  of  Grod,  whose  aid  I  humbly  invoke,  I  am  enabled  to  do  my  duty 
in  this  new  sphere  of  activity.  New  South  Wales  has  been  very  good  to  me  ; 
and  to  her,  the  land  of  my  adoption,  my  best  services  are  due,  and  shall  be 
rendered.  I  recall  with  gratification  the  cordial  relations  that  I  have  always 
enjoyed  with  my  comrades  of  the  Bar  and  also  with  the  solicitors  of  tbe  Court, 
and  I  hope  that  the  coming  years  will  cement,  not  weaken,  the  many  personal 
friendships  I  have  formed  with  members  of  both  branches  of  the  profession.  It 
shall  be  my  endeavour,  Mr.  Attorney,  to  acquit  myself  worthily  of  the  high 
position  in  which  I  have  been  placed,  always  remembering  the  serious  responsibi- 
lities of  my  office  and  studying  to  discharge  them  in  the  spirit  of  tbe  aphorism 
**  Quanto  quia  scit,  tanto  se  scit  nescire." 

On  the  28th  of  September,  The  Right  Honourable  George 
Houston  Beid  was  appointed  Queen's  Counsel. 

On  the  Ist  of  November,  The  Hon.  Richard  Edward  O'Con- 
nor, Q.C.,  M.L.C.,  was  appointed  an  Acting  Judge  of  the  Supreme 
Court 

On  the  4th  of  November,  Bernard  Ringrose  Wise,  Esquire, 
was  appointed  Queen's  Counsel. 
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KELLY  V,  CALEDONIAN  COAL  CO. 

Contract — Btatute  of  Frauds,  s.  4. 

The  plaintiff,  being  about  to  tender  for  the  supply  of  coal  to  the  Harbours  and 
Rivers  Department  for  18  months,  saw  the  defendants'  manager,  and  had  certain 
conversations  with  him  as  to  the  price  they  would  supply  him  with  coal  in  the 
event-of  his  being  the  successful  tenderer  ;  and  the  following  letter  w^as  written 
to  him,  **  I  beg  to  confirm  verbal  arrangements  made  with  reference  to  the  prices 
for  the  contract  to  the  Harbours  and  Rivers  Department,"  and  then  followed  the 
prices.  The  plaintiff  was  the  successful  tenderer,  and  entered  into  a  contract 
with  the  department  to  supply  such  coal  as  should  be  required  up  to  6,500  tons. 
Bat  onder  that  contract  the  department  was  not  bound  to  take  any  quantity  of 
coal  from  the  plaintiff.  The  plaintiff  brought  an  action  for  breach  of  contract 
against  the  defendants,  alleging  that  they  had  entered  into  an  agreement  to  supply 
him  with  coal  for  the  purpose  of  his  carrying  out  his  contract  with  the  department. 
The  defendants  pleaded  the  Statute  of  Frauds.  Held,  that  the  letter  above 
referred  to,  even  when  read  with  the  contract  between  the  plaintiff  and  the 
department,  did  not  contain  a  promise  to  supply  the  coal  he  might  require  to 
fulfil  that  contract. 

New  Trial  Motion. 

Declabation.  For  that  before  the  grievances  hereinafter 
alleged,  the  plaintiff  was  carrying  on  the  business  of  a  coal  mer- 
chant, and  the  Public  Works  Department  had  advertised  for 
tenders  for  the  supply  of  coal  to  the  Harbours  and  Rivers  Branch 
of  the  said  department  for  a  period  of  18  months  from  the  1st 
January,  1896,  and  the  plaintiff  was  about  to  send  in  a  tender 
for  the  supply  of  the  said  coal ;  all  of  which  things  the  defend- 
ants well  knew,  and  it  was  agreed  by  and  between  the  plaintiff 
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1808.       and  defenda^te  that,  in  the  event  of  the  plaintiff  being  the  suc- 

Kblly      cessf ul  t^hApter,  the  defendants  would  supply  the  plaintiff  with 

Calbdokian  all  tj^e  coal*  required  by  the  plaintiff  under  such  contract  as  the 

Coal  Co.     p^jj^f  j^  should  enter  into  with  the  said  Public  Works  Depart- 

lA^t'  *for  the  supply  of  coal  to  the  said  Harbours  and  Rivers 

••Biianch  during  the  said  period  of  18  months  at  the  price,  etc.; 

^  '-'Vand  the  plaintiff  became  and  was  the  successful  tenderer,  and 

.  •••/  '  entered  into  a  contract  with  the  said  Public  Works  Department 

'".        to  supply  to  the  said  Harbours  and  Rivers  Branch  such  coal  as 

might  be  required  during  the  period  aforesaid,  all  of  which  things 

the  defendants  well  knew,  and  all  conditions  were  fulfilled,  etc.; 

yet  the  defendants  supplied  portion  only  of  the  said  coal  at  the 

said  prices,  and  refused  to  supply  a  large  part  thereof  at  all,  etc. 

Flea  (inter  alia).    Statute  of  Frauds. 

It  appeared  that  the  plaintiff,  being  about  to  tender  for  the 
supply  of  coal  to  the  Public  Works  Department,  saw  Dr.  Robert- 
son, the  manager  of  the  defendant  company,  and  told  him  that 
that  department  was  calling  for  tenders,  and  that  he  was  about  to 
tender,  and  wanted  a  list  of  prices  at  which  his  company  would 
supply  him  with  coal.  He  got  a  letter  from  the  company  in 
these  terms: 

"  Dear  Sir, 

I  beg  to  confirm  verbal  arrangements  made  with  reference  to  the  prices  for 

the  contract  to  Harbours  and  Rivers  Department,  viz.,  best  Waratah  at  shoots, 

6«.  4d,  per  ton  F.O.B.;  small  Waratah  at  shoots,  3^.  6e2.  per  ton  F.O.B.     These 

prices  refer  to  this  contract  alone.     Payment  by  p/n.  due  at  a  month  from  date  of 

shipment. 

I  am,  yours  truly, 

F.  W.  Tann, 

Secretary." 

After  receipt  of  this  letter  the  plaintiff  tendered  for  the  supply 
of  coal  to  the  Public  Works  Department,  and  his  tender  was 
accepted.  Under  the  contract  entered  into  with  the  department, 
the  plaintiff  was  to  supply  whatever  coal  the  department  wanted 
for  a  period  of  18  months  from  the  1st  January,  1896,  up  to  the 
amount  of  6500  tons  at  certain  prices,  but  there  was  nothing  in 
the  contract  which  in  any  way  bound  the  department  to  take 
any  quantity  of  coal  from  the  plaintiff.  The  plaintiff  got  coal 
regularly  from  January  to  March  from  the  company  at  the  prices 
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quoted  in  the  letter,  but  after  March  they  refused  to  supply  coal        1898. 


to  the  plaintiff  on  those  terms.  Ebllt 

In  order  to  prove  the  contract  declared  on  the  plaintiff  put  in  calbdonian 

the  letter  above  referred  to  and  the  contract  between  himself  and     ^^^^  ^o* 

the  Public  Works  Department. 
The  jury  found  a  verdict  for  the  plaintiff. 

The  jury  specially  found  in  answer  to  questions  put  to  them 
by  Stephen,  J.,  that  there  was  an  agreement  between  the  plaintiff 
and  defendants  that,  in  the  event  of  the  plaintiff  being  the  suc- 
cessful tenderer,  the  defendants  should  supply  all  such  coal  as 
the  plaintiff  should  require,  and  that  there  was  a  breach  of  such 
agreement.  His  Honour  formally  ruled  that  that  agreement  was 
in  writing,  and  leave  was  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit. 

A  rule  nisi  was  granted  calling  upon  the  plaintiff  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered  on 
the  ground  (inter  alia)  that  there  was  no  evidence  in  writing  of 
the  alleged  contract  sued  upon  sufficient  to  satisfy  the  require- 
ments of  the  Statute  of  Frauds. 

Scholea  and  Fickbum,  for  the  defendants.  The  contract 
declared  on  being  one  which  was  not  to  be  performed  within  the 
space  of  one  year  had  to  be  in  writing  under  the  Statute  of 
Frauds.  All  the  terms  of  the  contract  must  be  in  writing.  Here 
the  letter  from  the  defendants  to  Kelly  did  not  contain  all  the 
terms  of  the  contract:  Wain  v.  Warlter8(l);  Munday  v.  Aaprey  (2). 

Shand  and  James,  for  the  plaintiff.  The  letter  from  the 
defendants  to  Kelly  refers  to  the  contract  entered  into  between 
him  and  the  Public  Works  Department.  That  contract  can, 
therefore,  be  looked  at  to  explain  the  agreement  entered  into 
between  the  parties.  It  is  not  nece.'isary  in  order  to  satisfy  the 
Statute  of  Frauds  that  the  whole  agreement  should  be  written  on 
one  piece  of  paper.  If  the  signed  paper  refers  to  other  written 
papers,  then  the  separate  documents  can  be  looked  at  to  see  what 
the  agreement  is  between  the  parties.     Here  the  contract  between 

(I)  5  East  10.  (2)  13  Gh.  B.  8^. 
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18»8.       Kelly  and  the  Public  Works  Department  was  to  supply  the  coal 


Kelly      required  by  the  department,  and  the  agreement  between  Kelly 
Calkdokian  ®'°^  ^^®  company  was  that  the  latter  should  supply  the  coal 
Coal  Co.     required  by  him  to  carry  out  that  contract. 

They  referred  to  Benjamin  on  Sales,  3rd  Ed.  185 ;  Macdonald 
V.  Longbottom  (1) ;  Lcmg  v.  Millar  (2) ;  Rewss  v.  Picksley  (3)  ; 
Horsey  v.  Chraharri  (4). 

Scholes  in  reply.  I  admit  that  a  number  of  papers  may  be 
looked  at  where  they  contain  the  whole  bargain  between  the 
parties.  This  letter  contains  no  promise  on  the  part  of  the 
defendants  to  supply  any  quantity  of  coal.  This  letter  is  nothing 
more  than  a  schedule  of  prices.  Kelly,  in  giving  evidence,  said 
that  the  defendants  had  promised  to  supply  him  with  what  coal 
he  wanted  for  the  department,  but  that  term  is  not  in  the  letter. 

[Cohen,  J.,  referred  to  Harvey  v.  Facey  (5)  ;  Pearce  v.  Oard- 
ner  (6). 

James  referred  to  Newell  v.  Radford  (7).] 

Harvey  v.  Facey  (5)  is  in  my  favour,  and  shews  that  here 
there  was  no  concluded  agreement. 

The  Chief  Justice.  In  this  case  the  plaintiff  brought  an 
action  against  the  defendants,  who  are  colliery  proprietors,  and 
in  the  declaration  he  alleged  that  the  Public  Works  Department 
had  advertised  for  tenders  for  the  supply  of  coal  for  a  period  of 
18  months,  and  he  was  about  to  send  in  a  tender  for  the  supply 
of  the  coal,  and  it  was  agreed  that,  in  the  event  of  the  plaintiff 
being  the  successful  tenderer,  the  defendants  would  supply  the 
plaintiff  with  all  the  coal  required  by  the  plaintiff  under  such 
contract  as  the  plaintiff  should  enter  into  with  the  Public  Works 
Department  at  the  price  of  so  much  per  ton,  and  then  the  decla- 
ration goes  on  to  allege  that  the  plaintiff  was  the  successful 
tenderer,  and  did  enter  into  a  contract  with  the  Public  Works 

(1)  29  L.J.Q.B.  256.  (4)  L.R.  5  C.P.  9. 

(2)  4  C.P.D.  450,  (5)  [1893]  A.C.  552. 

(3)  L.R.  1  Ex.  342.  (6;  [1897]  1  Q.B.  688. 

(7)  L.R.  3  C.P.  52. 
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Department,  and  then  alleges  the  breach  that  the  defendants        isds. 
refused  to  supply  a  large  part  of  the  coal,  &c.  kelly 

The  question  now  is,  whether  a  certain  letter  written  by  the  Caledonian 
secretary  of  the  company  can  in  any  way  be  said  to  be  a  contract  Coal  Co. 
which  can  be  supported  under  the  Statute  of  Frauds,  this  being  ^^^  qj 
a  contract  extending  over  a  period  of  more  than  a  year.  The 
case  no  doubt  presents  some  difficulty,  but  after  giving  this  letter 
the  utmost  consideration  I  fail  to  see  that  there  is  in  it  any  pro- 
mise on  the  part  of  the  defendants  to  supply  coal.  It  appears 
that  the  Government  had  issued  an  invitation  for  tenders  for  the 
supply  of  coal  to  the  Harbours  and  Rivers  Department,  and  that 
the  plaintiff  had  some  conversation  with  Dr.  Robertson,  the 
manager  of  the  defendant  company,  about  the  prices  of  their 
coal  in  order  that  he  might  base  his  tender  on  those  prices.  The 
letter  in  question  was  thereupon  handed  to  him.  It  is  in  these 
terms, "  I  beg  to  confirm  verbal  arrangements  made  with  reference 
to  the  prices  for  the  contract  to  Harbours  and  Rivers  Department." 
At  that  time  there  was  no  contract  with  the  department,  nor  had 
he  made  any  tender.  What  is  there  referred  to  is  the  contract 
which  might  be  obtained — the  contract  in  contemplation.  On 
the  authority  of  Horsey  v.  Graham  (1)  I  think,  in  con- 
struing this  letter,  we  should  be  entitled  to  look  at  the 
contract  which  was  subsequently  entered  into.  But  when 
we  do  look  at  it,  we  find  that  there  is  no  contract  on 
the  part  of  the  department  to  take  one  ounce  of  coal.  The 
plaintiff  no  doubt  is  bound  to  supply  the  coal  whether  the 
department  required  1,000  tons  or  6,000  tons,  but  there  is  no 
contract  on  their  part  to  take  any  quantity  of  coal.  The  letter 
then  continues,  "  Best  Waratah  at  shoots,  6s.  4cZ.  per  ton  F.O.B. ; 
small  Waratah  at  shoots,  38.  6d.  per  ton  F.O.B.  These  prices 
refer  to  this  contract  alone.  Payment  by  p/n.  due  at  one  month 
from  date  of  shipment."  Now  it  is  perfectly  clear  that  in  the 
letter  there  is  no  promise  to  the  plaintiff  to  supply  the  coal  which 
the  department  required,  and  I  can  quite  see  that  it  would  have 
been  very  foolish  on  their  part  to  have  entered  into  such  a  con- 
tract, for  whilst  they  would  have  been  bound  to  supply  any 
quantity  of  coal  at  a  moment's  notice,  and  for  that  purpose  bound 

(1)  L.K  6  C.P,  9. 
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1898.       to  keep  a  large  supply  of  coal  on  hand ;  yet  they  might  never 

Kelly      have  had  to  supply  a  single  ounce  of  coal.     There  are  really 

Calb^nian  no  words  of  promise  in  this  letter,  and  no  words  from  which 

Coal  Co.     a  promise  could   be   implied.     The   position   seems   to  me  just 

The  C  J      '^®  same  as  if  I  having  a  contract  for  fencing,  and  wanting  some 

fencing  wire  I  went  into  an  ironmonger's  shop,  and  asked  the 

proprietor  of  the  establishment  to  give  me  a  list  of  his  prices* 

and  he  said  the  price  of  No.  6  wire  is  such  and  such,  and  the 

price  of  No.  8  such  and  such.     Would  that  be  a  contract  to  supply 

any  quantity  of  wire  I  required  ?     Suppose  I  afterwards  went  to 

him,  and  said  "  I  want  1000  tons."     Surely  it  would  be  open  to 

him  to  say  "  I  cannot  supply  that  amount,  I  have  not  got  it  in 

stock.     I  never  promised  to  supply  you  with  one  ton  or  1000 

tons."     That  is  exactly  the  position  of  the  defendants  here.     This 

letter  simply  gives  the  plaintiff  a  list  of  prices.     There  is  no 

promise  to  supply  any  quantity  of  coal,  nor  are  there  any  words 

in  the  letter  from  which  a  promise  can  be  implied.    This  case 

falls  within  the  authority  of  Harvey  v.  Facey  (I)  referred  to  by 

Mr.  Justice  Cohen. 

For  these  reasons  I  am  of  opinion  that  a  nonsuit  ought  to  be 
entered,  and  that  the  rule  should  be  made  absolute  with  costs. 

Stephen,  J.  I  agree.  I  only  wish  to  add  one  word  as  to  the 
case  of  Newell  v.  Radford  (2).  In  that  case  the  quantity  of  flour 
purchased  was  specified,  whereas  in  the  letter  in  this  case  there 
is  nothing  to  shew  the  quantity  of  coal  to  be  delivered,  and  yet 
we  are  asked  to  read  into  the  contract  a  promise  on  the  part  of 
the  defendants  to  supply  any  quantity  of  coal  that  the  plaintiff 
might  require.  It  seems  .to  me  quite  clear  that  we  cannot  read 
that  term  into  the  letter. 

OoHEN,  J.  I  think  that  the  case  of  Harvey  v.  Facey  (1) 
exactly  covers  this  case.  It  is  clear  that  there  is  no  promise  in 
writing  either  express  or  implied  that  the  defendants  would  sell 
to  the  plaintiff  such  coal  as  he  should  require  for  the  purpose  of 
fulfilling  his  agreement  with  the  Government. 

Rule  absolute  with  coats. 

Attorneys  for  the  plaintiff:  White  &  Wolst^nholme, 
Attorney  for  the  defendants  :  C.  J.  BuU. 

(1)  [1893]  A.C.  562.  (2)  L.R.  3  C.P.  62. 
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Ex  parte  MYLECHARANE. 

Jtutice» — Detention  of  property — 19  Vic,  No.  24,  «.  10 — Bendence  oj  d^endant.  1898. 

Sect.  10  of  19  Vic.  No.  24  is  of  general  application,  and  a  Justice  has  jarisdic-  j^f^^^.^^^      24 
tion  under  that  section  irrespective  of  where  the  defendant  resides  or  where  the 
goods  are  detained.  r^y^^  q  r 

This  was  an  application  for  a  mandamus  to  E.  A.  L.  Sharp,        and 
P.M.,  Forbes,  directing  him  to  hear  and  determine  a  certain  cause     «>*«»  J- 
in  the  Court  of  Petty  Sensions. 

An  information  was  issued  by  the  applicant  that  on  the  1st  of 
October,  "  without  any  just  cause,  and  after  demand  made  by 
this  complainant,  and  due  notice  in  writing  of  that  demand,  one 
Michael  Coffey,  at  Forbes,  did  detain  from  and  refuse  to  deliver 
up  to  this  complainant  certain  property  belonging  to  this 
complainant  to  wit  one  dark  creamy  pony,"  etc. 

A  demand  was  made  on  Coffey  for  the  pony  in  Forbes,  and  he 
refused  to  deliver  it  up.  When  the  matter  came  before  the 
Police  Magistrate  it  appeared  that  Coffey  was  resident  at  Nyngan, 
nearly  300  miles  from  Forbes,  and  that  the  horse  was  there. 

The  adjudication  of  the  Magistrate  was  "  no  jurisdiction,"  but 
in  an  af&davit  filed  by  him  he  stated :  "  On  the  2nd  November  I 
gave  my  decision  that  as  the  defendant  resided  near  Nyngan, 
where  also  the  horse  alleged  to  be  detained  was,  which  is  about 
300  miles  from  Forbes,  he  should  not  be  harassed  by  being 
brought  to  Forbes  when  Nyngan  was  the  nearest  Court  of  Petty 
Sessions.  I  openly  stated  in  Court  that,  although  I  had  jurisdic- 
tion, I  did  not  intend  to  exercise  it,  and  quoted  the  late  Sir 
James  Martin's  opinion  (Wilk.  Aust  Mag.,  4th  Ed.  338)  in 
support  of  ray  decision.  The  entry  in  the  police  book  *  no  juris- 
diction '  is  simply  a  clerical  error,  as  I  did  not  hold  that  I  had  no 
jurisdiction." 

Garland,  for  the  applicant.  19  Vic.  No.  24  has  been  extended 
to  all  parts  of  the  colony  by  32  Vic.  No.  7,  and  therefore  the 
Magistrate  had  jurisdiction  and  was  bound  to  exercise  it. 


OHABANS. 
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1898.  Ferguson,  for  the  respondent  (Coffey),  referred  to  Ex  parte 

Ex  paru     Clarke  (1) ;  Ex  parte  Skinner  (2) ;  Ex  parte  Austen  (3). 
Mylk- 

The  Chief  Justice.  In  this  case  Mylecharane  claimed  a 
certain  horse,  which  he  alleged  was  in  the  possession  of  Coffey. 
It  may  be  taken  that  Coffey's  residence  was  in  Nyngan,  and  that 
the  horse  was  there.  It  appears  that  Mylecharane  met  Coffey  in 
Forbes  and  demanded  the  horse  from  him,  and  that  he  refused  to 
deliver  it  up.  A  summons  was  then  taken  out  under  s.  10  of  19 
Vic.  No.  24,  and  served  upon  him  in  Forbes,  and  the  matter  came 
before  Mr.  Sharp,  Police  Magistrate  at  Forbes.  Objection  was 
taken  that  he  had  no  jurisdiction  because  Coffey  was  resident  at 
Nyngan.  Sect.  10  of  19  Vic.  No.  24  is  of  general  application,  and 
the  jurisdiction  given  by  that  section  does  not  depend  on  where 
the  respondent  resides  or  where  the  goods  are  detained.  But 
even  if  the  jurisdiction  depended  upon  where  the  goods  were 
detained,  the  demand  and  refusal  took  place  at  Forbes,  and  there- 
fore the  detention  took  place  there.  The  records  shew  that  the 
Magistrate  decided  that  he  had  no  jurisdiction.  It  is  clear  that 
he  had  jurisdiction.  No  doubt,  in  an  affidavit,  he  says  that  he 
had  jurisdiction,  but  declined  to  exercise  it.  A  Magistrate  has 
no  right  to  decline  to  exercise  jurisdiction.  If  he  has  jurisdiction 
he  is  bound  to  exercise  it,  just  as  this  Court  in  any  matter  which 
comes  before  it,  if  it  has  jurisdiction,  must  exercise  it. 

I   am,  therefore,  of   opinion   that   the  rule  should  be  made 
absolute,  and  with  costs. 

Stephen,  J.,  and  Cohen,  J.,  concurred. 

Rule  abaolute,  with  coats. 

Attorneys  for  the  applicant:   ChenfiaU  &  Eddie,  agents  for 
Robinson  (Forbes). 

Attorney  for  the  respondent:  H.  A.  Lyons,  agent  for  Lamrock 
(Forbes). 

(1)  7  S.C.R.  146.  (2)  6  W.N.  38. 

(3)  13  W.N.  193. 
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MINISTER  FOR  LANDS  v,  CHAPMAN. 

Ortnon  LaJuU  Act  of  1884,  s,  20 — Crown  Lands  Act  of  1895,  «.  ^^—R^trence  by 
Minititer — *^  Rights,  interests^  or  revenues  of  the  Crown." 

The  Minister  referred  a  qnestion  of  forfeiture  to  the  Land  Board,  under  8.  20 
of  the  Crown  Lands  Act  of  1884,  and  the  Board  decided  against  the  Crown,  and 
there  was  no  appeal  against  its  decision.  Subsequently  he  referred  the  Board's 
decision  to  the  Land  Appeal  Court,  purporting  to  act  under  s.  59  of  the  Crown 
Lands  Act  of  1895.  Held,  that  the  decision  being  by  s.  20  final,  he  had  no  power 
to  refer  it  under  s.  59. 

Under  s.  59,  the  Minister  may  refer  to  the  Land  Appeal  Court  any  decision  of 
a  Land  Board  "  whereby  the  rights,  interests,  or  revenues  of  the  Crown  may  have 
been  affected."  The  Board  having  given  a  decision  on  the  question  of  the  for- 
feiture of  a  selection,  held  that  its  decision  did  not  affect  the  '*  rights,  interests, 
or  revenues  *'  of  the  Crown  within  the  meaning  of  those  words  in  that  section. 

Special  Case  stated  by  the  Land  Appeal  Court. 

"1.  On  the  27th  November,  1890,  William  Chapman  applied 
for  an  original  conditional  purchase,  and  his  application  was  con- 
firmed by  the  Local  Land  Board  on  the  21st  January,  1892. 

2.  In  pursuance  of  s.  20  of  the  Crown  Lands  Act  of  1884,  the 
Minister  for  Lands,  on  the  17th  April,  1896,  referred  to  the 
Local  Land  Board  at  Armidale  the  question  whether  any  state- 
ment  or  statements  in  the  declaration  of  W.  Chapman,  lodged 
with  his  application,  were  false  within  the  meaning  of  s.  26  of 
the  Crown  Lands  Act  of  1884,  and  in  particular,  whether  the 
statement  in  the  declaration  as  to  the  respective  answers  or  as  to 
any  such  answer  to  the  following  questions  was  false  within  the 
meaning  of  the  said  section  : — 

1.  Do  you  intend  to  use  the  land  now  applied  for  solely  for 

your  own  use  and  benefit  ? 

2.  Is  there  any  agreement  or  arrangement  by  which  any  person 

other  than  yourself  can  acquire  any  interest  in  or  obtain 
the  use  of  the  land  now  applied  for  1 

3.  Is  there  any  understanding  between  you  and  any  person 

that  will  tend  to  defeat  or  evade  the  provisions  of  the  law 
as  to  conditional  purchases  ? 

N.8-W.R.,  Vol  XIX.,  Law.  B 
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and 
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1898.  3.  On  the  15th  May,  1896,  the  Local  Land  Board  held   an 

Minister  FOB  enquiry  at  Armidale  and  found  (the  chairman  dissenting)  that 

^v!^      the  answer,  "  Yes,"  in  the  declaration  of  W.  Chapman,  to  the 

Chapman,    fi^gt  question  set  out  above  in  paragraph  2,  was  true  ;   that  the 

answer,  "  No,"  in  the  declaration  of  W.  Chapman,  to  the  second 

question  set  out  as  aforesaid,  was  true ;  and  that  the  answer, 

"No,"  in  the  declaration  of  W.  Chapman,  to  the  third  question 

set  out  as  aforesaid,  was  true. 

4.  On  the  18th  August,  1896,  the  Minister  for  Lands,  by  a 
reference  purporting  to  be  made  in  pursuance  of  the  provisions 
of  s.  69  of  the  Crown  Lands  Act  of  1895,  referred  the  decision  of 
the  said  Local  Land  Board  to  the  Land  Appeal  Court,  on  the 
ground  that  the  Local  Land  Board  in  its  finding  and  decision  had 
failed  or  neglected  to  discharge  its  duty  according  to  law. 

5.  The  said  reference  was  heard  before  the  Land  Appeal 
Court  sitting  at  Sydney  on  the  3rd  November,  1896,  and  their 
reserved  decision  was  given  on  the  16th  November,  1896.  The 
Land  Appeal  Court  ordered  the  case  to  be  remitted  to  the  Local 

.  Land  Board  for  rehearing. 

6.  On  the  9th  April,  1897,  the  Local  Land  Board,  after  hear- 
ing further  evidence,  gave  their  decision  in  accordance  with  their 
previous  decision,  as  set  forth  above  in  paragraph  3.  The  chair- 
man again  dissented  from  the  decision  of  the  Board. 

7.  Being  of  opinion  that  the  rights  or  interests  of  the  Crown 
were  injuriously  affected  by  the  said  decision  of  the  Local  Land 
Boaxd,  the  Minister  for  Lands,  by  a  reference  purporting  to  be 
made  in  pursuance  of  the  provisions  of  s.  59  of  the  Crown  Lands 
Act  of  1895,  referred  the  same  on  the  7th  May,  1897,  to  the  Land 
Appeal  Court. 

8.  The  said  reference  in  the  preceding  paragraph  mentioned 
was  heard  before  the  Land  Appeal  Court  sitting  at  Tarn  worth, 
on  the  25tli  June,  1897,  and  the  present  respondent's  agent  agreed 
that  the  evidence  taken  before  the  Local  Land  Board  at  their 
inquiry,  held  on  the  9th  April,  1897,  should  be  taken  as  evidence 
before  the  said  Land  Appeal  Court,  and  the  reference  was  heard 
in  accordance  with  such  agreement. 

9.  The  Land  Appeal  Court  gave  its  decision  at  Sydney  on  the 
14th  July,  1897,  and  dismissed  the  said  reference  of   the  7th 


V, 

Chafman. 


VOL.  XIX.]  CASES  AT  LAW.  11 

May,  1897,  holding  that  the  Minister  for  Lands  had  no  power  to        18Q8» 
make  the  same.  Ministkbvos 

T    A  N^fl 

The  question  for  decision  by  the  Supreme  Court  is,  whether, 
under  the  circumstances  hereinbefore  set  forth,  the  Land  Appeal 
Court  was  right  in  holding  that  the  Minister  for  Lands  had  no 
power  to  make  the  said  reference  of  the  7th  May,  1897. 

Sir  Julian  Salomons,  Q.C.,  and  Hanhury  Davies,  for  the 
appellant  (the  Minister  for  Lands).  Sect.  26  of  the  Crown 
Lands  Act  of  1884  provides  that  if  the  applicant  makes  any 
false  statement  in  the  declaration  lodged  with  his  application  he 
shall  forfeit  his  land.  In  this  case  the  Minister  referred  to  the 
Local  Land  Board,  under  s.  20,  the  question  whether  Chapman 
had  made  a  false  statement  in  his  declaration.  They  decided 
against  the  Minister.  The  Minister  did  not  appeal  against  their 
decision,  but  referred  it  to  the  Land  Appeal  Court,  under  s.  59 
of  the  Act  of  1895.  That  power  was  given  to  the  Minister  so  that 
in  cases  where  the  rights  of  the  Crown  were  affected,  and  where 
he  had  not  the  opportunity  of  appealing,  he  might,  nevertheless, 
refer  the  matter  to  the  Land  Appeal  Court.  In  cases  heard  in 
remote  parts  of  the  country  the  matter  might  not  come  to  the 
knowledge  of  the  Minister  until  after  the  time  for  appealing  was 
passed,  and,  therefore,  he  was  given  the  power  under  s.  59. 

[The  Chief  Justice.  How  often  do  you  say  that  the  Minister 
may  refer  the  decision  of  the  Land  Board  to  the  Land  Court?] 

As  often  as  he  likes. 

[The  Chief  Justice.  The  first  reference  was  under  s.  20  of 
the  Act  of  1884,  and  under  that  section  the  decision  of  the  Land 
Board,  unless  appealed  against,  is  final.  How  could  the  Minister 
refer  to  the  Land  Court  a  decision  which  is  declared  to  be  final?] 

Under  s.  59,  any  decision  of  the  Land  Board  can  be  referred 
to  the  Land  Court.  But  the  decision  of  the  Land  Court  did  not 
turn  upon  that  point.  The  matter  was  first  referred  to  the  Land 
Court,  on  the  ground  that  the  Land  Board  had  failed  to  do  its 
duty.    Jn  the  cas6  of  OardiTier  v.  Minister  for  Lands  (1)  it  was 

(1)  18  N.S.W.L.R.  182;  13  W.N.  190. 

B2 
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1898.       held,  under  similar  circumstances,  that  the  Land  Board  had  not 

Minister  FOR  failed  to  do  its  duty.     That  being  so,  what  was  there  to  prevent 

^,  the  Minister  afterwards  referring  the  matter  to  the  Land  Court, 

Chapbian.    qjj  ^.Jj^  ground  that  the  rights  or  interests  of  the  Crown  had  been 

injuriously  affected  ? 

[Stephen,  J.  It  was  really  the  same  matter  which  was 
referred  to  the  Land  Court  on  the  second  occasion. 

The  Chief  Justice.  It  seems  to  me  that  you  have  to  go 
further  back  and  shew  that  once  the  matter  had  been  decided  by 
the  Land  Board  under  s.  20  of  the  Act  of  1884,  the  Land  Court 
had  any  power  to  deal  with  the  case  on  the  first  reference.] 

If  the  rights  or  interests  of  the  Crown  were  affected  by  the 
decision,  then  the  Minister  had  power  to  refer  it  to  the  Land 
Court  under  s.  59  of  the  Act  of  1895. 

[Stephen,  J.  How  is  it  shewn  that  the  "  rights,  interests,  or 
revenues  "  of  the  Crown  have  been  affected  by  this  decision  ?] 

The  rights  of  the  Crown  are  always  affected  by  the  alienation 
of  Crown  lands.  No  doubt  there  is  this  difficulty  in  the  case  if 
the  Minister  can  refer  this  decision  under  that  section ;  then 
there  would  be  no  case  which  comes  before  the  Land  Board  to 
which  this  section  would  not  apply.  This  was  a  question  of  for- 
feiture of  a  conditional  purchase,  and  if  the  land  had  been 
forfeited  it  would  have  reverted  to  the  Crown,  and,  therefore, 
we  say  that  the  rights  of  the  Crown  are  affected. 

.  [Stephen,  J.  I  do  not  think  that  those  words  in  that  section 
can  bear  so  wide  a  meaning;  and  I  am  prepared  to  rest  my  judg- 
ment on  that  point.] 

It  may  be  that  though,  in  a  popular  sense  this  being  a  for- 
feiture, it  would  be  said  to  affect  the  rights  of  the  Crown, 
possibly  it  does  not  come  within  the  meaning  of  the  words  in 
that  section. 

There  was  no  appearance  for  the  respondent. 

The  Chief  Justice.  I  am  of  opinion  that  the  Minister  had 
no  power  to  make  the  reference  to  the  Land  Appeal  Court  of  the 
7th  May,  1897,  nor  the  reference  of  the  18th  Aug.,  1896.     It 
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appears  that  one  Chapman  applied  for  a  conditional  purchase  on        ^8^^. 

the  26th  Nov.,  1890,  and  that  his  application  was  confirmed  by  Minister  for 

I    A  Itf  Dfit 

the  Local  Land  Board  on  the  21st  Jan.,  1892,  more  than  six  years         v. 
ago.     After  the  time  had  elapsed  withip  which  he  had  to  compJy    C^^^^*^- 
with  all  the  conditions,  some  person  must  have  put  the  Minister    j^^^  qj 
in  motion  to  have  an  enquiry  held  as  to  whether^  when  he  made 
his  application,  he  had  returned  certain  false  answers  to   the 
questions  then  put  to  him.     I  would  point  out  that  the  proper 
time  for  raising  the  question  of  the  bona  fides  of  a  conditional 
purchaser  is  when  the  application  comes  before  the  Local  Land 
Board  for  confirmation.     Sect.  13  of  the  Act  of  1889  provides  for 
the  confirmation  of  the  application.     Under   that  section  it  is 
open  to  any  person,  who  is  aware  that  the  applicant  has  not 
applied  for  the  land  for  his  own  use  and  benefit,  to  come  forward 
and  say  so,  and  so  have  the  matter  determined  in  open  Court. 
In  this  case  it  appears  that  the  application  was  confirmed  on  the 
Slst  Jan.,  1892.     On  the  17th  April,  1896 — more  than  four  years 
after  the  confirmation  of  the  application — the  Minister  referred 
the  matter  to  the  Local  Land  Board  under  s.  20  of  the  Act  of 
1884,  as  to  whether  a  forfeiture  had  not  been  incurred  by  reason 
of  Chapman  having  made  a  false  statement  in  the  declaration 
lodged  with  his  application.     However  inadvisable  and  in  many 
cases  unjust  such  a  reference  may  be,  the  Minister  clearly  had  the 
power  to  make  it.      A  man   might   have  witnesses  in   1892, 
whom,  in  1896,  he  might  find  difficult  to  bring  together;    but 
still  it  is  the  duty  of  the  Minister,  if  it  comes  to  his  ears  that 
there  has  been  anything  wrong  in  the  taking  up  of  the  land, 
to  have  the  matter  sifted,  and  for  that  purpose  to  refer  it  to 
the  Local  Land  Board  under  s.  20.    That  section  is  as  follows : — 
*'  Any  question  of  lapse,  voidance  or  forfeiture  whether  arising 
under  this  Act  or  any  of  the  said  repealed  Acts  may  be  by  the 
Minister  referred  to  the  Local  Land  Board  and   the  decision 
'  thereon  of  the  said  Board  after  due  investigation  in  open  Court 
shall  unless  appealed  from  in  the  prescribed  manner  be  final." 

I  have  no  hesitation  in  saying,  and  I  so  lay  it  down,  that  once 
a  decision  has  been  given  under  that  section,  there  is  no  section 
in  any  Act  of  Parliament  which  gives  the  Minister  the  right  to 
re-open  the  matter.    This  point  has  indeed  been  already  decided  in 


14  CASES  AT  LAW.  [N.  S.  W.  R. 

1808.  fcwo  coses  which  have  been  before  this  Courfc.  By  s.  14  (6)  of  the 
Minister  FOR  Act  of  1884,  it  was  provided  that  "the  Minister  may  return  to 
V,  the  Local  Land  Board  for  revision,  rehearing,  or  further  con- 
HAPMAN.  gide^ation,  any  case  which,  to  such  Minister,  shall  appear  to 
The  C.J.  have  been  improperly  or  insufficiently  considered  or  deter- 
mined by  such  Board."  That  section  is  just  as  strong  as  s. 
59  of  the  Act  of  1895,  under  which  this  matter  was  referred  to 
the  Land  Appeal  Couri  In  1890,  the  case  of  Ex  paiiie  Robinson 
(1)  was  decided.  In  that  case  the  matter  had  been  referred  to 
the  Local  Land  Board  under  s.  20,  and  had  been  determined  by 
them,  and  subsequently  the  Minister,  purporting  to  act  under  s. 
14  (6),  sent  the  matter  back  again  to  them.  Robinson  then 
moved  for  a  prohibition  to  restrain  the  Board  from  dealing  with 
the  matter,  on  the  ground  that  under  s.  20  the  decision  of  the 
Board  was  final.  The  rule  came  on  for  argument  before  Mr. 
Justice  Windeyer,  Mr.  Justice  Foster,  and  myself.  In  delivering 
the  judgment  of  the  Court  I  said — "  It  has  been  argued  that  the 
Minister  has  power,  as  often  as  he  is  dissatisfied  with  their 
decision,  to  refer  the  case  to  the  Land  Board  under  s.  14,  sub-s. 
6,  of  the  Crown  Lands  Act,  which  provides  that  *  the  Minister 
may  return  to  the  Local  Land  Board  for  revision,  rehearing,  or 
further  consideration  any  case  or  matter  which  to  such  Minister 
shall  appear  to  have  been  improperly  or  insufficiently  considered 
or  determined  by  such  Board ;'  but  that  section  does  not,  and 
cannot  govern  a  case  where  it  is  provided  by  another  section  of 
the  Act  that  the  determination  of  the  Board  shall  be  final.  Sect. 
20  provides  that  in  certain  cases  the  decision  of  the  Board,  after 
due  investigation,  shall  be  final,  and  that  being  so,  although  by 
s.  14  (6)  the  Minister  has  power  to  send  any  matter  back  for 
further  consideration  which  he  regards  as  not  having  been 
sufficiently  considered,  such  sending  back  can  only  be  in  reference 
to  a  matter  upon  which  the  Legislature  has  not  provided  that 
the  decision  of  the  Board  shall  be  final." 

In  August  last  year  this  point  again  came  before  this  Court  in 
the  case  of  the  Minister  for  Lands  v.  Thorley  (2).  There  a 
matter  had  been  referred  to  the  Local  Land  Board  under  s.  20, 
as  to  whether  any  statements  in  the  declaration  lodged  with  the 

(1)  11  N.S.W.  L.R.  67  ;  6  W.N.  164.       (2)  18  N.S.W.  L.R.  328;  14  W.N.  42. 
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application  were  false,  and  the  Board  there  came  to  a  conclusion        l^^' 
which  amounted  to  a  finding  of  "not  proven."     The  Minister  Mikisteb fob 

Lands 

again  attempted  to  send  the  matter  back  to  the  Board.     The  v, 

case  came  before  Mr.  Justice  Owen,  Mr.  Justice  Manning  and      ^^^man. 

myself.     Mr.  Justice  Owen,  though   agreeing   with .  us   on  the     jhe  C.J. 

general  principles  laid  down  by  us,  dissented  on  the  ground  that 

the  decision,  in  the  form  in  which  it  was  given,  amounted  to  no 

decision  at  all,  and  thought  that  the  matter  could  be  referred 

back   to  the  Board.     Mr.  Justice  Manning  and    I   held   that 

the  matter  could  not  be  re-opened  after  the  first  decision  of 

the  Board.     I  there  said,  after  referring  to  Ex  parte  Robinaon  : 

"Applying   the   principle    of    that    case   to    the    construction 

of  6.   135,  I  am  of  opinion  that  that    section   must   apply  to 

statements   or   evidence   made  or   given   upon   enquiries   other 

than   references   under  s.   20  which  have  been  the  subject  of 

a  final  decision.    The  Minister  might,  in  1893,  have  referred  the 

case  for  enquiry  under  s.  135,  but  inasmuch  as  he  saw  fit  to 

refer  it  under  s.  20,  he  is  bound  by  the  decision  at  which  the 

Board  arrived.     The  eflect  of  the  present  reference  is  that  the 

enquiry  of  1893  will  be  re-opened  by  way  of  new  trial  to  try  the 

truth  of  statements  made  in  the  declaration  nearly  seven  years 

ago.     I  think  that  the  maxim  Nemo  bis  vexari  debet  pro  una  et 

eadem  cavsa  is  applicable."     I   then   referred   to   the   case  of 

Marriott  v.  Hampton,  and  continued,  "  I  think  it  would  be  far 

Jess  harmful  that  Crown  land  should  occasionally  be  taken  up 

fraudulently  than  that  every  selector  should  be  liable  after  enquiry 

duly  made  by  the  proper  tribunal   to  have  his  title  re-opened 

after  an  indefinite  lapse  of  time.     If  it  can  be  done  after  three 

years  it  can  be  done  after  twenty.     In  1893  a  man  might  be 

ready  with  an  absolute  answer  to  a  charge  brought  against  him, 

but  if,  in  1 897,  the  matter  is  to  be  tried  over  again  it  may  be 

impossible  for  him  to  produce  the  witnesses  who  gave,  or  could 

have  given,  evidence  for  him  upon  the  former  enquiry.     Enquiries 

of  the  kind  we  are  considering  should  not,  and  I  have  no  doubt 

are  not,  lightly  instituted  by  the  Minister.     He  doubtless  had 

information  before  him  which  he  believed  he  could  support  by 

evidence,  but  I  am  most  strongly  of  opinion  that  once  an  enquiry 

has  been  duly  held  and  all  the  evidence  which  the  parties  are 
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1S98.        prepared  with  has  been  brought  forward  and  a  decision  arrived  at, 
Minister  FOR  it  would   be  most  dangerous  to  allow  the  whole  matter  to  be 
^^^®      re-opened  years  afterwards." 
Chapmak.        That  is  the  last  case  on  the  subject,  and  now  we  are  asked  to 
The  C  J      ®*y  ^^^^  ^^®  Minister  has  the  right  by  force  of  s.  59  of  the  Act 
of  1895  to  remit  this  matter  to  the  Land  Appeal  Court,  although 
the  decision  of  the  Board  is  declared  to  be  final.     I  am  of  opinion 
that  once  this  matter  was  decided  by  the  Local  Land  Board  on 
a  reference  under  s.  20  of  the  Act  of  1884,  the  Minister  had  no 
power  to  refer  it  to  the  Land  Appeal  Court.     The  Minister  pur- 
sued a  wrong  course  in  referring  the  case  to  the  Land  Appeal 
Court,   and   that   Court  pursued  a  wrong  course  originally  in 
entertaining  the  matter  and  referring  it  back  to  the  Local  Land 
Board.     However,  the  question  for  us  now  is  whether  the  Land 
Appeal  Court  was  right  in  refusing  to  entertain  the  reference 
to  them  by  the  Minister  of  the  7th  May,  1897.     We  are  of  opinion 
that  it  was  right,  and  that  the  Minister  had  no  power  to  make 
the  reference  of  the  7th  May,  1897. 

Stephen,  J.  I  quite  agree  with  all  that  The  Chief  Justice  has 
said,  but  I  prefer  to  rest  my  judgment  on  the  point  that  this  was 
not  a  case  in  which  the  "  rights,  interests,  or  revenues  may  have 
been  injuriously  affected  "  within  the  meaning  of  those  words  in 
s.  59  of  the  Act  of  1895. 

Cohen,  J.  I  agree  with  The  Chief  Justice.  I  also  agree  with 
Mr.  Justice  Stephen  in  thinking  that  the  words  in  s.  59  do  not 
bear  the  meaning  attributed  to  them  by  the  Minister  for  Lands. 

With  regard  to  the  meaning  of  s.  20  of  the  Act  of  1884,  and  of 
s.  59  of  the  Act  of  1895,  it  seems  to  me  that  they  can  stand 
together,  and  that  s.  59  of  the  latter  Act  does  not  impliedly 
repeal  s.  20,  nor  is  there  in  it  any  implied  qualification  of  s.  20. 

Appeal  disviissed. 
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MINISTER  FOR  LANDS  v,  NELSON. 

Crwen  Lands  Act  of  i889»  a,  S9—CfOum  LaneU  Ad  of  1895,  ss.  U,  47— Conditional 

purchase. 

Under  s.  11  of  the  Crown  Lands  Act  of  1895,  a  person  cannot  apply  for  an 
additional  conditional  purchase  of  land  which  is  not  otherwise  open  for  conditional 
purchase. 

That  section  does  not  give  an  applicant  for  an  additional  conditional  purchase  a 
preferent  right  as  against  an  applicant  for  a  settlement  lease. 

A  reservation  made  by  notification  under  s.  39  of  the  Crown  Lands  Act  of  1889, 
which  **  temporarily  reserved  and  exempted  from  sale  or  lease  other  than  settle- 
ment lease  "  certain  land  ;  heldy  a  good  reservation. 

Special  Case  stated  by  the  Land  Appeal  Court. 

"  1.  Before  the  date  of  the  Gazette  next  hereinafter  mentioned 
a  tract  of  land,  situated  within  the  external  boundaries  of  the 
leasehold  area  of  Milkengowrie  Pastoral  Holding,  and  containing 
3025 1  acres,  had  been  measured  into  two  farms  to  be  let  by  way 
of  settlement  lease.  More  than  half  of  the  said  tract  consisted 
of  lands  which  bad  been  surrendered  to  the  Crown  by  the  then 
owner  thereof  in  exchange  for  other  lands,  and  the  residue 
oonsisted  of  ordinary  Crown  lands  forming  part  of  the  said  lease- 
hold area. 

2.  The  Gazette  of  the  21st  August,  1896,  contained  three 
notifications  having  reference  to  the  said  tract  of  3025^  acres  or 
to  some  part  thereof  that  is  to  say  : — 

(a)  A  proclamation  by  the  Governor  that  the  said  surrendered 
lands  were  to  be  Crown  lands  for  the  purposes  of  the  Crown 
Lands  Act. 

(b)  A  notification  that  the  lands  theretofore  subject  to  the 
pastoral  lease  of  Milkengowrie  were  to  be  a  resumed  area,  and  to 
cease  to  be  a  leasehold  within  the  meaning  of  the  Crown  Lands 
Acts. 

(e)  A  notification  that  the  said  tract  of  3025|  acres  was 
temporarily  reserved  and  exempted  from  sale  or  lease  other  than 
settlement  lease.     That  notification  was  as  follows : — 

N.8.W.R,  Vol.  XIX.,  Law  C 
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February  26. 

The  C.J. 
Stephen  J, 

and 
Cohen  J, 
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1898.  "  Department  of  Lands, 

MiN»rEBK>R  sy-^-'y'  ^^'^  ^"8""*'  ^^- 

Lands  Resebve  from  Sale  or  Lease  other  than  Settlement  Lease. 

''•  Hie  Excellency  the  Governor,  with  the  advice  of  the  Executive  Council,  directs 

it  to  be  notiOed  that,  in  pursuance  of  the  provisions  of  the  39th  section  of  the 
Crown  Lands  Act  of  1889,  the  land  hereunder  described  shall  be  and  is  hereby 
temporarily  reserved  and  exempted  from  sale  or  lease  other  than  settlement  lease. 

J.  H.  Carruthers." 

.  3.  On  the  22nd  August,  1896,  the  Crown  lands  comprised 
within  the  two  farms  into  which  the  said  3025^  acres  had  been 
measured  were  by  notification  in  the  Gazette  set  apart  for  settle- 
ment leases,  and  it  was  thereby  also  notified  that  applications  for 
settlement  leases  of  the  said  farms  might  be  made  on  or  after  the 
17th  September,  1896. 

4.  One  of  the  said  farms  contained  an  area  of  174*5^  acres,  and 
on  the  17th  September,  1896,  twenty-eight  applications  for  a 
settlement  lease  thereof  were  lodged  with  the  land  agent. 
Amongst  the  persons  lodging  such  applications  were  James 
Nelson  and  Richard  Lumby. 

5.  Upon  a  ballot  being  had  to  determine  the  priority  of  the 
said  applications,  the  application  of  Richard  Lumby  came  out 
first,  and  the  application  of  James  Nelson  came  out  twenty- 
second  in  the  ballot;  and  James  Nelson  thereupon  withdrew  his 
said  application. 

6.  The  said  James  Nelson  was  the  holder  by  transfer  of  an 
original  conditional  purchase  of  610  acres  which  adjoined  the 
said  farm  of  1745^  acres,  and  more  especially  that  part  thereof 
which  consisted  of  surrendered  lands,  and  for  six  months  and 
upwards  the  said  James  Nelson  had  been  in  bona  fide  residence 
upon  the  said  conditional  purchase. 

7.  After  withdrawing  his  application  for  a  settlement  lease  of 
the  aforesaid  farm,  the  said  James  Nelson  lodged  an  application 
for  an  additional  conditional  purchase  of  437^  acres  in  virtue  of 
the  said  original  conditional  purchase,  and  an  application  for  a 
conditional  lease  of  1308  acres  in  virtue  of  the  said  additional 
conditional  purchase.  The  land  so  applied  for  was  identical  with 
the  said  farm,  and  the  land  included  in  the  application  for  the 
additional  conditional  purchase  consisted  of  the  surrendered  land 
comprised  in  the  said  farm.  The  said  applications  were  received 
by  the  land  agent  under  protest. 


Nblsok. 


VOL.  XIX.]  CASES  AT  LAW.  IS 

8.  When  the  aforesaid  applications  of  Richard  Lumby  for  a        ^8ft8. 
settlement  lease  and  of  James  Nelson  for  an  additional  conditional  Minister  for 

I    A  Ttf  TMK 

purchase  and  for  a  conditional  lease  came  before  the  Local  Land  «. 

Board,  it  was  agreed  that  the  said  applications  should  be  heard 
and  dealt  with  together,  and  the  Local  Land  Board  thereupon 
confirmed  Lumby's  application,  and  disallowed  Nelson's  applica- 
tion. 

9.  James  Nelson  appealed  to  the  Land  Appeal  Court;  and 
upon  the  hearing  of  the  appeal  the  Minister  for  Lands  appeared 
by  counsel  as  a  party  thereto. 

10.  The  Land  Appeal  Court,  on  the  8th  day  of  June,  1897, 
decided  that  the  aforesaid  applications  by  James  Nelson  ought 
to  be  confirmed,  and  that  the  aforesaid  application  by  Richard 
Lumby  ought  to  be  disallowed,  and  directed  the  Local  Land 
Board  accordingly. 

11.  The  Minister  for  Lands  has  duly  required  the  Land  Appeal 
Court  to  state  and  submit  a  case  for  decision  by  the  Supreme 
Court  upon  the  questions  of  law  hereunder  specified. 

The  questions  for  decision  by  the  Supreme  Court  are : — 

1.  Whether  under  the  circumstances  hereinbefore  set  forth  the 
said  James  Nelson  was  entitled  to  apply  for  the  aforesaid 
additional  conditional  purchase  and  conditional  lease  ? 

If  so,  2.  Whether  the  reservation  of  the  land  from  sale  and 
lease  other  than  settlement  lease  notified  on  August  21st,  1896, 
was  void  as  against  the  right  of  the  said  James  Nelson  to  apply 
for  the  said  additional  conditional  purchase  and  conditional  lease  ? 

If  so,  3.  Whether  the  said  applications  of  James  Nelson  were 
entitled  to  priority  over  the  application  of  the  said  Richard 
Lumby  ? 

4.  Whether  under  the  circumstances  hereinbefore  set  forth  the 
said  James  Nelson  has  waived  as  against  the  said  Richard  Lumby 
any  right  he  might  have  had  to  make  such  application." 

Sir  Julian  Salomons,  Q.C.,  and  Canaway,  for  the  appellant 
(the  Minister  for  Lands).  This  case  is  governed  by  the  case  of 
Minider  for  Lands  v.  GoUess  (1),  which  decided  that  a  conditional 
purchaser  under  s.  11  of  the  Act  of  1895  had  no  preferent  right 

(1)  18  N.S.W.  L.R.  91  ;  13  W.N.  225. 

C  2 
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1898.  as  against  an  applicant  for  a  settlement  lease.  This  ease  was 
MiNisTKRFOR  decided  by  the  Land  Appeal  Court  previously  to  the  decision  of 
,f^^  the  Full  Court  in  that  case.  There  is  this  difference  between  the 
Nbmon.  t^o  cases  :  in  CoUesa*  Case,  the  land  was  not  open  for  settlement 
lease  at  the  time  that  Colless  applied  for  a  conditional  lea.se, 
whereas  in  this  case  at  the  time  Nelson  applied  for  the  land  as 
an  additional  conditional  purchase  it  was  open  for  settlement 
lease.  But  that  difference  does  not  affect  the  applicability  of  that 
case  to  this  case  on  the  question  of  whether  an  applicant  under 
R.  11  has  a  preferent  right.  Nelson's  application  was  made  after 
Lumby  had  applied  for  the  land  as  a  settlement  lease,  and,  there- 
fore, his  application  was  no  good,  that  is  even  assuming  the  land 
was  open  for  conditional  sale.  But  the  land  applied  for  by 
Nelson  as  an  additional  conditional  purchase  was  not  open  for 
conditional  purchase,  first  because  it  was  land  which  had  been 
exchanged  under  s.  47  of  the  Act  of  1895.  That  section  says 
that  "  lands  so  surrendered  shall  become  Crown  lands  for  the 
purpose  of  the  Crown  Lands  Acts,  but  shall  not  be  available 
until  a  notification  to  that  effect  has  been  published  in  the 
Gazette"  There  was  no  notification  in  the  Gazette,  making  this 
land  available  for  conditional  purchase,  and,  therefore,  it  never 
was  open  for  conditional  purchase. 

[The  Chief  Justice.  I  have  looked  through  the  judgment 
of  the  Land  Court,  and  I  cannot  find  any  reference  to  that  section 
which  seems  to  me  to  have  a  very  significant  bearing  on  the  case.] 

That  section  does  not  appear  to  have  been  referred  to  in  the 
Court  below.  Secondly,  this  land  was  not  open  for  conditional 
purchase  because  it  had  been  expressly  exempted  from  sale  or 
lease  other  than  settlement  lease  by  the  notification  of  the  21st 
August,  1896.  That  notification  was  made  under  s.  39  of  the 
Act  of  1889.  That  section  provides  that  "  the  Minister  may  by 
notification  in  the  Gazette  reserve  any  land  therein  described  from 
being  sold  or  let  upon  lease  or  license  in  such  particular  manner 
as  may  be  specified  in  such  notification."  There  is  no  doubt  a 
difficulty  with  regard  to  that  section  as  to  whether,  in  view  of 
the  words  "  as  may  be  specified,"  it  is  not  necessary  in  a  notifica- 
tion under  that  section  to  specify  the  particular  form  of  tenure 
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from  which  the  land  is  to  be  reserved.     We  feel  it  our  duty  as        1898. 
appearing  for  the  Crown  to  point  out  that  diflSculty.    There  is  Ministkbfor 
also  the  case  of  Harrington  v.  Minister  for  Lands  (1),  which  is  ^^ 

a  decision  on  s.  11  of  the  Act  of  1895.  NKiioN. 

[The  Chief  Justice.    I  do  not  think  that  that  case  has  any 
bearing  upon  the  case  now  before  the  Court.] 

There  was  no  appearance  for  the  respondent. 

The  Chief  Justice.    This  was  a  special  case  stated  by  the  Land 
Appeal  Court  for  the  opinion  of  the  Supreme  Court  at  the  re- 
quest of  the  Minister  for  Lands,  and  like  many  other  cases  which 
are  stated  for  this  Court  by  inferior  Courts,  it  is  very  diflScult 
from  the  case  to  arrive  at  the  particular  points  on  which  this 
Court  is  asked  to  give  a  decision.     To  see  what  is  the  duty  of  the 
Land  Appeal  Court  in  stating  these  cases,  it  is  only  necessary  to 
look  at  &  8  of  the  Crown  Lands  Act  of  1889,  which,  in  point  pf 
fact,  creates  that  Court.     Sub-s.  6  of  that  section  shews  what 
that  Court  ought  to  do,  and  if  they  attended  to  that  sub-section 
there  ought  to  be  no  difficulty  in  the  statement  of  the  case. 
That  sub-section  is  in  these  terms,  "  Whenever  any  question  of 
law  shall  arise  in  a  case  before  the  Land  Court,  the  Land  Court 
shall,  if  required  in  writing  by  any  of  the  parties     ...     or 
may  of  its  own  motion,  state  and  submit  a  case  for  decision  by 
the  Supreme  Court  thereon."    "  Thereon  "  means  the  question  of 
law  which  arises.    Instead  of  stating  the  specific  point  of  law 
which  arises,  we  generally  have  a  number  of  facts  set  forth,  and 
a  decision  thereon,  and  we  are  asked  to  say  which  party  is  right 
and  are  left  to  discover  the  points  of  law  for  ourselves. 

In  this  case  it  appears  that,  within  the  boundaries  of  the  lease- 
hold area  of  Milkengowrie  Pastoral  Holding  there  was  a  tract  of 
land  containing  3025^  acres.  Half  of  this  land  had  been  sur- 
rendered to  the  Crown  under  s.  47  of  the  Land  Act  of  1895,  and 
so  had  become  Crown  lands.  Now  s.  47  provides  (amongst  other 
things)  that  ''  Lands  so  surrendered  shall  become  Crown  lands, 
bat  shall  not  be  available  for  the  purposes  of  any  application  until 
a  notification  to  that  effect  has  been  published  in  the  Gazette" 

(I)    18  N.S.W.  L.R.  4IS. 
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1898.       That  means  that  it  is  to  be  available  on  notification  for  such  and 
M1KI8TBSFOB  such  a  purpose,  but  that  it  shall  not  be  available  for  any  purpose 
^.  until  notification.     That  section  applies  to  about  half  this  land. 

Nelsoit.  ijfQ^  it  appears  from  para,  7  of  the  special  case  that  the  land 
The  C.J.  applied  for  by  Nelson  as  an  additional  conditional  purchase 
was  a  portion  of  the  land  included  in  the  half  which 
had  been  exchanged  under  s.  47.  If  the  additional  condi- 
tional purchase  could  not  be  made,  then  it  follows  that  the 
conditional  lease  made  by  virtue  of  the  additional  conditional 
purchase  must  also  fall  to  the  ground.  Now  if  there  was  no 
notification  under  s.  47  declaring  that  this  land  was  open  for 
conditional  purchase,  it  is  quite  clear  that  under  the  section  the 
land  did  not  become  open  for  conditional  purchase.  There  was 
no  such  notification,  and,  therefore,  on  that  ground  it  is  clear 
under  s.  47  that  this  land  was  not  open  for  conditional  purchase. 
But  the  matter  does  not  rest  there.  It  appears  that,  on  the  21st 
August,  1896,  there  was  a  proclamation  declaring  these  lands  to 
be  Crown  lands ;  and  in  the  same  Gazette  there  was  a  notification 
that  these  lands  were  to  be  a  resumed  area,  and  also  a  notification 
that  these  lands  were  exempted  from  sale  or  lease  other  than 
settlement  lease.  That  reservation  was  made  under  s.  39  of  the 
Act  of  1889,  which  provides,  "The  Governor  may,  by  notification 
in  the  Gazette,  reserve  any  land  therein  described  from  being  sold 
or  let  upon  lease  or  license  in  such  particular  manner  as  may  be 
specified  in  such  notification."  No  doubt  there  is  at  first  sight  a 
difficulty  raised  on  the  wording  of  that  section  by  the  words, 
"  as  may  be  specified,"  but  the  section  continues,  "  and  the  land 
shall  thereupon  be  temporarily  reserved  and  exempt  from  sale  or 
lease  or  license  accordingly,  and  unless  expressly  otherwise 
declared  shall  not  be  reserved  or  exempt  from  sale  or  lease 
generally."  Here  it  has  been  otherwise  declared.  These  lands 
are,  by  this  notification,  expressly  declared  to  be  reserved  from 
sale  or  lease  other  than  settlement  lease.  On  the  22nd  of  August 
there  appeared  another  notification  which  set  apart  this  land  for 
settlement  lease.  Now  it  seems  to  me  that  there  were  two 
reasons  why  this  land  was  not  available  for  conditional  purchase. 
First,  because  it  was  land  which  had  been  exchanged  under  s.  47, 
and  there  was  no  notification  declaring  it  to  be  open  for  conditional 
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porehase ;  and  secondly,  because  there  was  a  notification  irnder       189a 
s.  39  expressly  reserving  it  from  said  or  lease  other  than  settle-  Ministbbfob 
ment  lease.  ^j'^^ 

On  the  17th  September,  Nelson  applied  for  this  land  as  a  Nelson. 
settlement  leasa  There  were  many  other  applications,  and 
amongst  them  was  Lumby's  application.  There  was  a  ballot,  and 
the  lot  fell  to  Lumby.  Thereupon  Nelson,  purporting  to  act 
under  s.  11  of  the  Act  of  1895,  applied  for  this  land  as  an 
additional  conditional  purchase  and  as  a  conditional  lease.  The 
matter  then  came  before  the  Land  Board,  and  they  decided  that 
he  had  not  the  pref erent  right  claimed  by  him,  and  that  Lumby's 
application  being  before  Nelson  s  application  Lumby  was  entitled 
to  the  land  as  a  settlement  leu.se.  Then  there  was  an  appeal  to 
the  Land  Appeal  Court.  That  Court  upheld  the  appeal,  Mr. 
Ck>mmis8ioner  Brandis  dissenting  from  the  other  members  of  the 
C!ourt.  His  judgment  is  clear  and  precise,  and  correctly  lays 
down  the  law,  and  I  might  content  myself  by  adopting  his 
judgment.  Tn  the  first  place  Nelson  was  entitled  to  apply  for 
a  settlement  lease  just  as  much  as  the  other  applicant,  but 
unfortunately  for  him  he  was  not  successful  in  the  ballot. 
But  it  is  quite  clear  that  he  was  not  entitled  to  apply  for 
the  land  as  a  conditional  purchase,  as  it  was  not  open  for 
conditional  purchase,  being  land  which  had  been  surrendered 
under  s.  47.  And  being  such  land  it  could  only  become  available 
after  notification,  and  there  was  no  notification  except  the 
notification  which  made  it  available  for  settlement  lease.  There- 
fore, Nelson  could  have  no  preferent  right,  and  I  deny  that  a 
conditional  purchaser  has  a  preferent  right  under  s.  11.  It  may 
be  that  his  right  under  that  section  would  act  preferentially  in 
this  way.  The  land,  if  otherwise  open  for  conditional  purchase, 
is  open  for  40  days  after  the  date  of  notification,  whereas  it  is 
not  open  for  settlement  lease  until  the  date  mentioned  in  the 
notification  as  the  date  when  it  is  to  be  open  for  settlement  lease^ 
Here  the  date  of  notification  was  the  22nd  August,  but  the  date 
when  it  was  available  for  settlement  lease  as  declared  in  the 
notification,  was  the  17th  September.  Therefore,  in  this  case,  if 
the  land  had  been  open  for  conditional  purchase,  an  application 
could  have  been  made  between  those  dates,  whilst  a  person 
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1898.       wishing  to  take  up  the  land  as  a  settlement  lease  could  make  no 
MiNisTSKFOB  application  until  the  17th  September.     But  this  land  never  was 
Lands      open  for  conditional  purchase,  and,  therefore,  the  decision  of  the 
Nelson.      Land  Appeal  Court  was  wrong. 

Th   0  J  ''^^  ^^^^  question  submitted  to  us  will,  therefore,  be  answered 

in  the  negative.  Questions  2  and  3  are  contingent  on  the  first 
question  being  answered  in  the  affirmative,  and  as  we  answer 
that  question  in  the  negative  we  are  not  called  upon  to  answer 
questions  2  and  3.  It  also  becomes  unnecessary  to  give  any 
decision  on  the  fourth  question. 

Stephen,  J.  I  do  not  wish  to  add  anything  to  the  judgment 
which  has  been  delivered  by  The  Chief  Jiistice,  but  I  wish  to  say 
one  word  about  the  way  in  which  these  cases  are  brought  before 
us.  This  case  does  not  tell  the  Court  what  the  specific  point  of 
law  was  that  was  decided  by  the  Land  Appeal  Courfc,  and  had  we 
not  been  assisted  by  counsel  we  should  not  have  known  what 
were  the  points  we  were  called  upon  to  decide.  The  first 
question  submitted  to  us  does  not  set  out  a  point  of  law  for  our 
decision.  What  the  Court .  should  have  before  it  is  the  specific 
point  of  law  which  it  has  to  decide.  I  will  never  sit  again  in  an 
appeal  from  the  Land  Appeal  Court  unless  the  special  case  sets 
out  specifically  the  points  of  law  which  we  are  called  upon  to 
decide. 

Cohen,  J.    I  agree. 

Appeal  uplield. 
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Ex  parte  JORDAN. 

District  Court — Ca.  sa. — Summons — Evidence  of  means. 

An  order  for  the  issue  of  ea,  sa,  in  the  District  Court  may  be  made  without 
rammoDing  the  judgment  debtor  to  shew  cause  why  the  order  should  not  be  made. 

Evidence  on  which  the  Judge  is  justiBed  in  making  the  order  considered. 

On  an  application  for  a  prohibition  to  restrain  further  proceedings  on  an  order 
directing  a  ca.  «a.  to  issue,  the  only  evidence  which  can  be  considered  as  before 
the  Judge  is  that  contained  in  the  affidavits  recited  in  the  order. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
Docker,  D.C.J.,  and  R.  Parker  to  shew  cause  why  a  prohibition 
should  not  issue  to  restrain  them  from  proceeding  upon  an  order 
made  by  Docker,  D.G.J.,  directing  a  writ  of  ca,  sa,  to  issue  against 
the  appliccmt. 

Parker  sued  the  applicant  in  the  District  Court,  and  recovered 
a  judgment  against  him  for  the  sum  of  23^.  Us,  lid.  on  the  10th 
February.  On  the  14th  February,  at  10  o'clock,  the  plaintiff 
issued  execution  against  the  defendant.  At  noon  on  the  same 
day  the  defendant  transferred  his  interest  in  an  hotel  which  he 
had  bought  from  Parker  in  December  to  one  Purcell,  and  Purcell 
went  into  possession  before  any  levy  was  made. 

On  the  15th  February,  on  an  application  ex  parte  for  a  writ  of 
ca,  aa.,  Docker,  D.C. J.,  made  the  following  order: — "  Upon  reading 
the  affidavit  of  R.  Parker,  and  upon  hearing  his  attorney,  and 
being  satisfied  that  the  above-named  defendant  has  means 
whereby  he  can  satisfy  the  amount  of  the  judgment  and  costs 
herein,  I  do  hereby  authorise  the  Registrar  of  the  said  Court  to 
issue  a  writ  of  capias  ad  satisfaciendum  to  arrest  the  above- 
named  defendant  for  iZL  38.  \ld " 

The  only  evidence  as  to  the  means  of  the  defendant  in  Parker's 
affidavit  was  that  he  had  transferred  a  certain  hotel  and  stock  to 
the  defendant  in  December  last,  which  the  defendant  subsequently 
iranaferred  to  Purcell. 


1898. 


March  4. 

The  C.J. 
Stephen  J. 

and 
Cohen  J. 
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1898.  The  rule  nisi  for  a  prohibition  was  granted  upon  the  grounds: 

Ex  parte  — 1.  That  the  said  order  was  against  natural  justice,  inasmuch  as 
the  applicant  was  entitled  to  be  summoned  to  appear.  2.  That 
there  was  no  evidence  to  support  the  order. 

Jamieaon,  for  the  applicant.  The  applicant  should  have  been 
summoned  to  shew  cause  why  the  writ  of  ca,  sa.  should  not  be 
issued.  It  is  contrary  to  natural  justice  to  imprison  a  man  with- 
out giving  him  the  opportunity  of  being  heard:  Ex  parte  Kinning 
(I);  Alley  y.  Dale  (2). 

[The  Chief  Justice.  A  form  of  summons  is  provided  for  by 
the  rules  ;  see  F.  81. 

Ferguson.  This  very  point  has  been  decided  by  Mr.  Justice 
Winfleyer :  Ex  parte  Gunn  (3). 

Stephen,  J.  I  see  that  Sir  Julian  Salomons  in  that  case  uses 
the  argument  which  occurred  to  me  that  it  would  be  absurd  to 
suppose  that  the  Legislature  contemplated  serving  a  summons  on 
a  man  who  was  about  to  abscond.] 

That  case  is  only  a  decision  in  Chambers.  The  case  of  Alley 
V.  Dale  (2)  was  not  there  cited.  This  Court  ought  to  follow  a 
decision  of  the  Court  of  Common  Pleas  rather  than  a  decision  of 
a  Judge  in  Chambers. 

On  the  second  point.  There  was  no  evidence  before  the  Judge 
that  the  applicant  had  any  means  with  which  he  could  satisfy 
the  judgment  The  only  evidence  before  the  Judge  was  Parker's 
affidavit :  In  re  Karett  (4). 

[The  Chief  Justice.  There  are  several  cases  where  this  Court 
has  granted  a  prohibition  to  Courts  of  Petty  Sessions  on  the 
ground  that  there  was  no  evidence  to  support  their  finding.] 

The  ground  of  the  decision  in  those  cases  is  that  the  finding 
when  there  is  no  evidence  to  support  it  is  contrary  to  natural 
justice. 

The  Court  called  upon  Ferguson  on  the  second  point  only. 

(1)  16  L.J.Q.B.  267.  (3)  T.T.R.  29. 

(2)  20  L.J.C.P.  33.  (4)  7  W.N.  6. 
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Ferguson^  for  the  respondent.     Where  a  person  comes  to  the        1898. 
Court,  and  complains  that  an  order  is  against  natural  justice,  he     Ex  parte 
must  shew  that  it  is  unjust,  and  that  he  has  suffered  some  wrong.     J^^^^^^* 
The  applicant  has  not  shewn  that  in  this  case.     There  were  other 
facts  before  the  Judge  than  on  Parker's  affidavit.     His  Honour 
had  tried  the  case,  and  he  was  entitled  to  take  into  his  considera- 
tion all  the  facts  which  appeared  before  him  on  the  trial.     But 
taking  the  facts  as  they  appear  on  Parker's  affidavit,  there  is 
sufficient  evidence  of  means.     It  appears   from   that   that  the 
applicant  was  possessed  of  an  hotel  at  the  time  that  execution 
was  issued,  although  it  was  sold  before  the  levy  was  made.     If 
it  was  a  bona  fide  sale,  then  the  Judge  was  entitled  to  infer  that 
the  applicant  had  the  purchase  money  ;  or  if  the  sale  was  a  bogus 
one,  then  the  hotel  still  remained  his,  and,  therefore,  he  had 
meana 

Jamieson  in  reply. 

The  Chief  Justice.  The  rule  must  be  discharged.  It  appears 
that  the  applicant  became  possessed  of  a  public-house.  We  need 
Dot  stop  to  enquire  how  he  became  possessed  of  it.  In  fact,  we 
may  assume  that  he  came  honestly  in  possession  by  transfer  from 
Parker.  There  was  an  agreement  between  them  that  the  appli- 
cant should  take  the  stock  in  trade  in  the  public-house  at  a 
valuation.  The  stock  was  accordingly  valued,  but  the  applicant 
refused  to  pay  the  amount  of  the  valuation.  Parker  thereupon 
sued  him  in  the  District  Court.  The  applicant  entered  a  defence. 
That  was  a  dishonest  thing  to  do  in  respect  of  a  debt  for  which 
there  was  no  question  that  he  was  liable.  The  case  came  on  for 
trial  on  the  10th  February  before  Docker,  D.C.J.,  and  on  that  day 
his  Honour  pronounced  judgment  against  the  applicant  for  the 
amount  claimed  and  costs.  At  that  time  he  was  in  possession  of 
the  public-house  and  stock  purchased  from  Parker,  having  been 
in  possession  since  December.  On  the  14th  February  the  amount 
of  the  judgment  not  having  been  paid,  Parker  issued  execution. 
At  noon  of  that  day  and  before  levy,  the  applicant  transferred 
his  interest  in  the  public-house  and  stock  to  one  Purcell.  Now 
the  position  is  this.  This  was  either  a  bona  fide  transfer  or  it 
was  not.    If  it  was  bona  fide,  then  presumably  the  applicant 
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1898.  ^^  P^^d  ^^^  purchase-money,  and,  therefore,  he  had  means 
Sx parte^  ^  satisfy  the  judgment ;  or  if  it  was  not  bona  fide,  then 
JoBDAN.     the  transaction  was  fraudulent  and  void,  and  the  property  was 

Th  C  J  ^^^^^  ^^^'  ^^^'  therefore,  he  had  means.  It  appears  to  me  that 
the  Judge  was  entitled  to  be  satisfied  from  the  facts  before  him 
that  the  applicant  had  means,  and  from  the  order  made  it  appears 
that  he  was  satisfied.  That  being  the  case,  the  judgment  creditor 
did  shew  to  the  satisfaction  of  the  Judge  that  the  applicant  had 
means  to  satisfy  the  debt.  The  applicant,  therefore,  fails  upon 
that  ground. 

Another  point  has  been  taken  that  the  applicant  should  have 
been  summoned  to  shew  cause  before  the  cq,,  sa.  issued.  At  first 
sight  it  appeared  to  me,  especially  taking  into  consideration  that 
the  rules  provide  a  form  of  summons,  that  before  the  writ  is  issued 
the  judgment  debtor  should  be  summoned  to  shew  cause.  But  on 
more  careful  consideration,  I  am  of  opinion  that  it  is  not  necessary 
to  summon  the  defendant.  The  order  is  not  punitive,  it  is  merely  a 
means  of  enforcing  a  civil  right.  In  the  Supreme  Court,  before  the 
Judge  makes  an  order  for  a  writ  of  ca.  sa.  to  issue,  he  has  to  be 
satisfied  on  certain  facts;  the  defeudant,however,is  not  called  upon 
to  shew  cause  why  the  writ  should  not  issue.  One  of  the  grounds 
upon  which  a  writ  of  ca.  sa  is  issued  is  that  the  judgment  debtor 
is  about  to  abscond,  and  as  was  pointed  out  by  Sir  Julian  SaZo- 
mona  in  argument  in  the  case  of  Ex  parte  Gxinn  (1),  it  would  be 
absurd  to  call  upon  a  man  to  shew  cause  when  he  was  about  to 
abscond,  because  it  would  only  have  the  effect  of  making  him 
abscond  a  little  faster.  In  that  case  Mr.  Justice  Windeyer  said  : 
"  It  is  clear  that  a  person  proceeding  under  s.  87  is  not  required 
to  summon  a  judgment  debtor  against  whom  he  is  about  to  get  a 
writ.  The  words  in  s.  87 — 'Shewn  to  the  satisfaction  of  a 
Judge' — are  the  same  as  in  3  Vic.  No.  15,  s.  2.  This  section  in 
our  District  Court  Act  was  passed  to  prevent  the  debtor  defeat- 
ing the  creditor  s  judgment.  Whether  the  District  Court  Act  is 
defective  in  not  going  on  to  provide  a  remedy  for  a  wrong  deci- 
sion of  the  Judge,  it  is  not  necessary  to  decide.  I  simply  decide 
that  to  summon  the  defendant  was  not  necessary."  That  decides 
the  very  point  before  us.  It  is  a  decision  in  Chambers,  and  of 
course  not  binding  upon  us.     But  looking  at  the  nature  of  the 

(1)  Tarl.  Term.  Rep.  29. 
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proceedings,  and  seeing  that  they  are  not  punitive  but  simply  a        1898. 
means  of  enforcing  a  civil  right,  I  think  that  that  decision  is     Ex  parte 
right.     It  appears  to  me,  therefore,  that  the  Judge  had  jurisdic- 
tion to  entertain  the  application,  although  no  summons  had  been     The  C.J. 
issued,  and  further  that  his  Honour  had  evidence  before  him 
which  justified  him  in  coming  to  the  conclusion  that  the  applicant 
had  means.     This  rule  must,  therefore,  be  discharged  with  costs. 

Stephen,  J.  I  agree.  I  should  like  to  say  one  word  as  to  my 
decision  in  the  case  of  In  re  Karett  (1).  The  point  there  taken 
was  that  the  Judge  had  no  jurisdiction  to  make  the  order  for  the 
issue  of  the  writ  of  ca.  sa.,  if  there  was  no  evidence  before  him 
on  which  to  found  the  order.  It  seems  to  have  been  assumed  by 
counsel  on  both  sides  that  the  Judge  had  no  jurisdiction  if  there 
was  no  evidence  before  him,  and  I  seem  to  have  decided  the  case 
on  that  point.  I  should,  however,  be  ,more  satisfied  if  it  had 
been  decided  on  the  ground  that  it  was  contrary  to  natural  justice 
for  the  Judge  to  make  the  order  without  evidence  before  him. 

Cohen,  J,  I  concur  in  the  discharge  of  the  rule.  The  point 
has  been  taken  that  the  only  evidence  which  this  Court  can  now 

ft 

consider  is  the  evidence  in  the  affidavit  recited  in  the  order.  I 
think  that  is  a  good  point.  The  only  convenient  and  safe  rule  is 
that  the  only  affidavits  which  can  be  considered  as  being  before 
the  Judge  are  those  affidavits  which  are  recited  in  the  order. 

The  Chief  Justice.    I  quite  agree  with  Mr.  Justice  Cohen  on 

that  point. 

RvXe  discharged  with  costs. 

Attorneys  for  the  applicant :  Ellis  &  Button. 
Attorney  for  the  respondent :  Fealey, 

(1)  7  W.N.  5. 
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JOSEPH  AND  Othkbs  v.  BBIGGS  and  Others. 
1898.         Cowtract — Written   contract — Parol   evidence, — Condition    to  suspend  operation — 


February  1 5.  Perfanmance  of  consideration. 

The  plaintiffs  and  defendants  were  owners  of  different  collieries,  and  the  defen- 

The  C.J.      dants  agreed  in  writing  to  pay  the  plaintiffs  500/.  if  they  would  tender  at  a  certain 

Stephen  J.     price  for  a  certain  coal  contract.    The  plaintiffs  tendered  at  the  price  agreed 

O^ken  J       upoi^>  thereby  performing  their  part  of  the  agreement,  and  sued  the  defendants 

for  the  600/.     Defendants  pleaded  a  contemporaneous  agreement  that  the  contract 

was  not  to  take  effect  unless  the  defendants'  tender  was  accepted,  whereas  it  had 

been  rejected.     The  agreement  pleaded  not  being  in  writing,  heldy  that  evidence 

in  support  of  it  was  inadmissible. 

New  trial  motion. 

The  plaintiffs  were  a  firm  of  colliery  proprietors  owning  the 
Cullen  Bullen  Coal  Mine,  and  the  defendants  were  the  represen- 
tatives of  an  Association  of  the  Coal  Mines  at  Lithgow.  The 
Railway  Commissioners  had  called  for  tenders  for  the  supply  of 
coal  for  the  year  July,  1897,  to  June,  1898.  The  plaintiffs  and 
defendants  were  owners  of  the  only  collieries  on  the  Western 
Line,  and  on  the  25th  May,  1897,  the  following  agreement  w^as 
signed : — Memorandum  of  Agreement  made  between  the  Cullen 
Bullen  Coal  Proprietary  of  the  one  part  and  the  Lithgow  Coal 
Association  of  the  other  part,  whereby  it  is  mutually  agreed  that 
the  Cullen  Bullen  Coal  Proprietary  shall  tender  to  supply  the 
Commissioners  for  Railways  with  engine  coal  for  the  Western 
Districts  for  the  year  ending  the  30th  June,  1898,  at  the  price  of 
three  pence  per  ton  less  than  the  price  the  Lithgow  Coal 
Association  shall  tender  for,  in  consideration  of  which  the 
Lithgow  Coal  Association  will  pay  the  Cullen  Bullen  Proprietors 
the  sum  of  500i.  per  annum,  payable  by  equal  monthly  instal- 
ments. 

Owing  to  the  Cullen  Bullen  Mine  being  some  20  miles  further 
from  Sydney  than  the  Lithgow  Collieries,  it  was  apparently  con- 
sidered that  this  agreement  would  ensure  the  acceptance  by  the 
Commissioners  of  the  tender  of  the  Lithgow  Association,  as  the 
extra  haulage  would  more  than   cover  the  difference  in  price. 
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The  plaintifTs  carried  oat  the  agreement,  and  sent  in  tenders  in        isos. 
aocordance  with  the  agreement.     In  the  result  the  tender  of      Josbfh 
neither  party  was  accepted  by  the  Commissioners.  Bmoos. 

The  plaintiffs  now  sued  to  recover  41Z.  13a.  4c2.,  the  first 
monthly  instalment  payable  to  them  under  the  contract. 

The  defendants  pleaded  non  assumpsit,  and  (2),  that  at  the 
time  of  the  making  of  the  said  agreement  it  was  agreed  by  and 
between  the  plaintiffs  and  defendants  that  the  said  agreement 
was  made  subject  to  the  condition  that  it  should  be  null  and 
void  if  the  Commissioners  for  Railways  should  not  accept  the 
tender  of  the  defendants  for  the  supply  of  coal,  and  the  defen- 
dants say  that  the  Commissioners  did  not  accept  the  said  tender, 
but  the  same  was  refused  and  rejected,  whereby  the  agreement 
became  and  is  null  and  void,  and  the  defendants  are  discharged 
therefrom. 

At  the  trial  before  Owen,  J,,  the  plaintiffs  proved  the  contract, 
and  it  was  admitted  that  the  plaintiffs  had  performed  the  agree- 
ment on  their  part.  The  defendants  tendered  evidence  to  shew 
that  the  agreement  was  subject  to  the  parol  condition  stated  in  the 
second  plea.  His  Honour  rejected  the  evidence,  and  a  verdict 
was  found  for  the  plaintiffs. 

Coghlan  now  moved  for  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  evidence  should  have  been  admitted.  It  is 
clear  from  the  nature  of  the  agreement  and  the  circumstances  of 
the  case,  that  it  was  only  intended  to  operate  if  the  defendants' 
tender  was  successful.  There  was  no  reason  for  the  existence  of 
the  arrangement  otherwise. 

The  Chief  Justice.  Suppose  the  Cullen  BuUen  tender  had 
been  accepted  notwithstanding  their  efforts  to  get  it  refused  ? 

Coghlan.  Our  case  is  that  it  was  never  contemplated  that  the 
agreement  should  operate  unless  we  got  the  tender.  It  is  not  a 
case  of  altering  or  varying  a  contract,  but  of  suspending  it  until 
a  certain  event  happened.  Till  our  tender  was  accepted  l^ere 
was  no  contract. 

The  Chief  Justice.  How  can  that  be  when  the  plaintiffs 
performed  the  whole  of  their  part  of  the  contract  ? 


V, 

Baiogs. 
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1898.  Coghlan,    The  performance   of  their  part   necessarily   took 

JosEFH  place  before  it  could  be  known  whether  the  defendants' 
tender  was  accepted  or  not.  If  it  was  accepted,  the  plaintiffs 
got  the  benefit ;  if  not,  both  parties  were  in  the  same  position  as 
if  no  tenders  had  ever  been  called  for.  As  it  stands  the  plaintiflb 
will  get  500i.  for  nothing.  He  referred  to  PyTn  v.  Campbell  (1); 
Wallia  V.  Littdl  (2) ;  Clever  v.  Kirkman  (3) ;  Pattle  v.  Homibi'ook 
(4)  ;  Keith  v.  McEdwards  (5;. 

The  Chief  Justice.  I  am  of  opinion  that  this  rule  should  be 
refused.  The  agreement  was  that  in  consideration  of  500i.,  the 
plaintiffs  should  tender  in  such  a  way,  that  if  any  tender  was 
accepted,  it  would,  in  all  probability,  be  that  of  the  defendants. 
The  plaintiffs  accordingly  sent  in  their  tender  in  compliance  with 
the  agreement,  that  is  to  say,  they  carried  out  their  part  of  the 
agreement  to  its  conclusion.  Then,  when  the  plaintiffs  ask 
for  their  money,  the  defendants  endeavour  to  set  up  a  contempo- 
raneous parol  agreement  that  the  contract  was  not  to  bind  the 
defendants  unless  they  were  the  successful  tenderers.  The  cases 
cited  to  us  have  no  application  to  the  present  case.  If  the  plain- 
tiffs had  not  tendered  in  accordance  with  the  agreement,  they 
could  have  been  sued  for  not  carrying  out  their  part  of  it. 
They  have  carried  out  their  part  of  the  agreement;  they  put 
themselves  in  such  a  position  that  their  tender  could  not  be 
accepted,  when,  but  for  this  agreement,  they  might,  for  all  we 
know,  have  been  able  to  secure  a  contract  with  the  Railway 
Commissioners.  I  think  that  the  evidence  was  properly  rejected 
upon  the  ground  that  the  evidence  sought  to  be  adduced  was  an 
attempt  to  add  a  term  by  parol  to  a  complete  written  agreement. 

Stephen  and  Cohen,  J  J.,  concurred. 

Rvie  refused. 
Attorney  for  the  defendants :  H.  L,  Tress. 

(1)  6  E.  &B.  370.  (3)  33  L.T.  N.S.  672. 

(2)  11  C.B.  N.S.  369.  (4)  [1897]  1  Ch.  26. 

(5)  16  N.S.W.  L.R.  182. 
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DIXON  V.  ROGERS. 
Coal'  Mines  BeguicUion  Act,  1896  (60  Vic.  No,  12),  88,  38,  iO^Miner's  vxiges—         1898. 


Payment  by  weight — Actual  wfAght — Average  weight.  February  28 

Sect.  38  of  the  Coal  Mines  Regulation  Act,  1896,  providea  that  miners  who  are 
paid  by  weight  shall  be  paid  according  to  the  actual  weight  of  mineral  gotten  by      oi     lV   V 
them,  and  such  mineral  shall  be  truly  weighed  as  near  to  the  pit  mouth  as  ^^ 

practicable.     Held^  that  all  the  mineral  must  be  weighed,  and  that  it  is  an  offence       Cohen  J. 
to  weigh  a  limited  number  of  skips  and  arrive  at  the  gross  amount  by  averaging, 
even  though  the  weighing  machinery  of  the  mine,  by  continuous  use,  is  not 
capable  of  weighing  the  whole  output. 

Justices'  appeal. 

The  information,  which  was  laid  by  Dixon,  an  inspector  of 
collieries,  charged  that  the  defendant  Rogers,  on  the  29th  Sep- 
tember, 1897,  then  being  the  manager  of  a  certain  mine,  to  wit 
the  Mount  Kembla  Coal  and  Oil  Company's  Collieries,  situate  at 
Mt.  Kembla,  near  WoUongong,  and  in  which  mine  the  amount  of 
wages  paid  to  persons  employed  therein  did,  on  the  said  date, 
depend  on  the  amount  of  mineral  gotten  by  them,  did  unlawfully 
fail  to  comply  with  the  provisions  of  s.  38  (1)  of  the  Coal  Mines 
Regulation  Act,  1896,  in  that  the  mineral  gotten  on  the  said 
date  by  the  persons  employed  in  the  mine  was  not  truly  weighed 
at  a  place  as  near  to  the  pit  mouth  as  was  reasonably  practical, 
or  at  all. 

The  case  was  heard  at  WoUongong  on  the  11th  October  before 
H.  J.  Chisholm,  Esq.,  P.M.,  and  two  Justices.  The  evidence 
amounted  to  this,  that  the  men  were  paid  according  to  the  weight 
of  clean  coal  obtained  by  them ;  that  with  the  appliances  at 
present  in  use  at  the  mine  it  was  impossible  to  weigh  more  than 
about  30  skips  of  coal,  although  the  weighing  was  carried  on 
continuously  during  working  hours,  except  whilst  the  weighmen 
were  checking  their  accounts,  which  it  was  customary  for  them  to 
do  in  working  hours;  that  the  output  of  the  mine  in  full  work  was 
about  1,500  skips  per  day;  that  as,  therefore,  every  skip  could  not  be 
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1898.  weighed,  and  the  actual  true  weight  of  all  the  coal  sent  out 
Dixon  ascertained,  a  certain  number  of  the  skips  were  weighed,  and  the 
RooEBs  average  taken  by  multiplication ;  and  that  if  the  mine  owners 
were  compelled  to  weigh  every  skip,  the  output  of  the  mine  must 
be  reduced.  The  defendant  contended  that  the  only  practical 
way  to  work  the  mine  was  to  ascertain  the  weight  by  average, 
and  it  was  not  suggested  by  the  prosecution  that  there  was  any 
unfairness  in  respect  of  the  system  in  use. 

The  Magistrates  convicted  the  defendant,  and  fined  him  21.  and 
costs.     The  defendant  appealed. 

The  Court  objected  to  the  way  in  which  the  case  was  stated, 
inasmuch  as  there  wa,s  no  statement  of  the  points  of  law  which 
were  referred  for  decision,  but  counsel  agreed  that  the  only  point 
for  argument  was  whether  the  defendant  was  bound  under  s.  38 
of  the  Coal  Mines  Regulation  Act  to  weigh  all  the  coal,  or  whether, 
under  the  circumstances,  he  was  at  liberty  to  average  the  weight. 

The  Coal  Mines  Regulation  Act,  1896,  s.  38  (1),  provides  that: 

*'  Where  the  amount  of  wages  paid  to  any  of  the  persons  employed  in  a  mine 
depends  on  the  amount  of  mineral  gotten  by  them,  those  persons  shall  be  paid 
according  to  the  cbctual  weight  gotten  by  them  of  the  mineral  contracted  to  be 
gotten,  and  the  mineral  gotten  by  them  shall  be  truly  weighed  at  a  place  as  near 
to  the  pit  mouth  as  is  reasonably  practicable.'* 

Walker,  Q.C.  (Garland  with  him),  in  support  of  the  appeal. 
The  Act  must  be  construed  by  the  light  of  the  custom  of  practical 
mining  as  it  is  to-day  carried  on  in  New  South  Wales,  and  must 
be  taken  to  apply  to  existing  circumstances  and  possibilities.  At 
no  mine  of  any  importance  in  the  colony  is  it  possible  to  weigh 
the  whole  output ;  it  has  never  been  the  practice,  and  the  mines 
are  not  provided  with  the  necessary  machinery.  It  would  take 
six  or  nine  months  to  import  and  set  up  the  weighing  machines 
necessary  to  do  so.  The  Act  cannot  be  literally  complied  with 
without  a  re-arrangement  of  the  works  at  the  pit  mouth,  which 
would  entail  great  expense.  To  shew  that  the  Act  was  never 
intended  to  insist  upon  the  actual  weighing  of  every  skip  of  coal, 
I  refer  the  Court  to  the  report  of  the  Royal  Commission  upon 
whose  recommendations  the  Act  was  drafted. 

Sir  JvXian  SalomonSy  Q.C,  objected. 
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The  Chief  Justice.    We  cannot  look  at  that.    It  could  only  i898. 

be  admissible  if  there  were  any  ambiguity  in  the  Act.     Here  the  Dixok 

words  of  the  Act  are  as  clear  as  words  can  be,  and  need  no  Boosbs. 
explanation. 

Walker,  Q.C.  It  is  true  that  s.  38  says  that  the  mineral  is  to 
be  truly  weighed^  but  the  true  weight  is  sufficiently  ascertained 
by  the  method  of  averaging,  and  the  real  intention  of  the  Act  is 
discoverable  from  s.  40  (1),  which  says  that  the  check-weigher 
may  require  that  the  process  of  weighing  shall  be  carried  on  con- 
iinxumdy  throughout  the  working  hours.  All  that  is  required 
is  that  the  weighing  should  be  continuous,  up  to  the  capacity  of 
the  appliances  available,  and  that  condition  was  complied  with 
here. 

Sir  Jvlian  Salomons,  Q.C.,  and  WcdUice,  for  the  respondent, 
were  not  called  upon. 

The  Chief  Justice.  I  am  unable  to  see  any  ambiguity  in  s. 
38,  or  any  difficulty  in  its  construction.  There  is  no  possibility 
of  doubt  as  to  what  the  Legislature  has  said,  or  as  to  the  meaning 
of  the  words  used.  The  section  provides  that  the  miners  are  to 
be  paid  according  to  the  actual  weight  of  mineral  gotten  by  them, 
and  such  mineral  is  to  be  truly  weighed  at  a  certain  place. 
There  is  only  one  meaning,  so  far  as  I  know,  attaching  to  the 
word  "  weigh,"  and  when  a  thing  is  to  be  paid  for  according  to 
its  actual  weight,  it  must  be  actually  weighed. 

As  to  the  proviso  to  s.  38  it  appears  from  Keamey  v.  White- 
haven Colliery  Co.  (1)  that  the  deduction  there  mentioned  must 
be  a  deduction  from  the  ascertained  weight  of  the  tub  or  skip, 
and  not  from  any  average  weight. 

It  is  said  that  it  will  be  a  hardship  upon  colliery  owners,  if, 
with  their  present  appliances,  they  are  forced  to  weigh  every 
skip  of  coal.  It  may  be  that  it  will,  and  it  is  to  be  remarked 
that  there  is  no  power  given  here,,  as  there  is  in  England,  to 
suspend  the  operation  of  the  section.  Mr.  Walker  endeavoured 
to  refer  us  to  a  report  by  a  Royal  Commission,  containing  recom- 
mendations ^  to  the  provisions  to  be  incorporated  in  the  Act, 

(1)  [1893]  1  Q.B.  700. 


The  C.J. 
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^898.        but  seeing  how  explicit  the  words  used  are,  the  report  could 

Dixon      throw  no  light  on  the  construction  of  the  section  under  considera- 

RooEBs.     tion.     It  may  be  that  the  Legislature  determined  not  to  give 

eifect  to  the  recommendations  relied  upon.     I  am,  therefore,  of 

opinion  that  the  decision  of  the  Magistrates  should  be  affirmed. 

Stephen,  J.  I  am  of  the  same  opinion.  If  actual  weight  is 
equivalent  to  the  real  ascertained  weight,  I  do  not  see  how  it  can 
be  equivalent  to  average  weight. 

Cohen,  J.  I  agree  with  their  Honours.  The  language  of  the 
Act  clearly  points  to  the  real  weight  being  ascertained,  and  not 
the  average  weight.  The  words  "  actual  weight "  seem  to  have 
been  expressly  used  to  obviate  any  possibility  of  any  doubt 
attaching  to  the  meaning  of  the  word  "  weight." 

Appeal  dismissed  with  costs. 

Attorneys  for  the  appellant :  Norton,  Smith  &  Co. 
Attorneys  for  the  informant :  The  Crown  Solicitor. 
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ADAMS  V.  YOUNG. 
PuUic  Service  Act,  1895,  «.  5S— Civil  Service  Act,  1884--IHmw«a/  of  1898. 


Civil  aervaiUs. 


April  29. 


Held  by  the  Privy  CouDcil  affirming  the  decision  of  the  Full  Court,  that  s.  58 

of  the  Public  Service  Act,  1895,  which  provides  that  **  nothing  in  this  Act,  or  in      ^^"^ 

«  CouTtcii  ' 

the  Civil  Service  Act,  1884,  shall  be  construed  or  held  to  abrogate  or  restrict  the 

right  or  power  of  the  Crown,  as  it  existed  before  the  passiag  of  the  said  Civil  j 

Service  Act,  to  dispense  with  the  services  of  any  person  employed  in  the  public 

Krvice,"  docs  not  apply  to  the  case  of  a  Civil  servant  who  entered  the  service  after 

the  Civil  Service  Act,  1884,  and  was  dismissed  before  the  passing  of  the  Public  | 

Service  Act,  1895. 

This  was  an  appeal  by  the  defendant  from  the  judgment  of  the 
Full  Ciourt  (reported  a7ite.  Vol.  XVIII.,  p.  73). 

On   the   29th  April,   the  judgment  of   their   Lordships   was     April  29, 
delivered  by 

Lord  Watson.  The  respondent  entered  the  service  of  the 
Government  of  New  South  Wales  in  the  year  1885,  as  a  road 
surveyor,  at  a  yearly  salary.  He  continued  in  their  employment, 
ia  that  capacity,  until  the  80th  June,  1895,  when  he  was 
sumoiarily  dismissed  without  compensation. 

During  the  period  between  the  original  engagement  of  the 
respondent  and  his  dismissal,  the  rights  of  Civil  servants  in  the 
colony  of  New  South  Wales  were  governed  by  the  Colonial  Act, 
48  Vic.  No.  24.  In  the  appeal  GovXd  v.  Stuart  ( I),  it  was  held  by 
this  Board,  affirming  the  judgment  of  the  Supreme  Court  of  New 
South  Wales,  that  the  power  generally  possessed  by  the  Crown 
to  dismiss  a  Civil  officer  at  pleasure  was  restricted  by  the 
provisions  of  the  Civil  Service  Act,  1884,  and  that  the  Government 
had  no  power  to  dismiss  a  Civil  servant,  except  upon  the  grounds 
and  after  the  enquiry,  which  that  statute  prescribes. 

Upon  the  14th  July,  1896,  the  present  suit  was  brought  by  the 
respondent  against  the  appellant,  who  had  been  duly  appointed  to 

*  Present:  Lord  Watson,  Lord  MacNaouten,  Lobd  Morris^  and  Sir 
Richard  Couch. 

(I)  [1896J  A.C.  577  ;  17  N.S.W.  L.R.  331. 
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1898^ be  sued  as  nominal  defendant  on  behalf  of  the  Government  of  the 

Adams  colony.  The  declaration  sets  forth  the  employment  of  the 
Young,  respondent  as  a  Civil  servant,  and  the  fact  that  he  was  not 
dismissed  in  the  manner  and  on  the  terms  prescribed  by  the 
Civil  Service  Act  of  1884;  and  it  concludes  with  a  claim  for  the 
sum  of  6,160^.  as  damages. 

By  his  third  plea  in  defence,  the  appellant  maintained  that  the 
services  and  employment  of  the  respondent  in  the  declaration 
mentioned,  "  were  the  services  of  a  person  employed  in  the  public 
service,  within  the  meaning  of  the  Act  59  Vic.  No.  25,  a  58,  and 
the  alleged  grievances  in  the  declaration  mentioned  were  the 
exercise  by  the  said  Government  of  the  right  and  power  of  the 
Crown,  in  the  said  section  of  the  said  Act  mentioned,  to  dispense 
with  the  services  of  any  person  employed  in  the  said  public 
service,  and  not  otherwise." 

The  statute  upon  which  the  plea  is  founded,  the  short  title  of 
which  is  the  Public  Service  Act  of  1895,  was  passed  upon  the 
23rd  December,  1895,  five  months  after  the  summary  dismissal  of 
the  respondent.  Sect.  58  enacts  that,  "  Nothing  in  this  Act,  or  in 
the  Civil  Service  Act  of  1884,  shall  be  construed  or  held  to 
abrogate  or  restrict  the  right  or  power  of  the  Crown  as  it 
existed  before  the  passing  of  the  said  Civil  Service  Act,  to 
dispense  with  the  services  of  any  person  employed  in  the  public 


service." 


The  respondent  demurred  to  the  third  plea,  and  the  appellant 
joined  in  the  demurrer,  which  was  then  heard  before  the  Supreme 
Court  of  the  colony.  On  the  26th  April,  1897,  the  majority  of  the 
Court,  consisting  of  Darley,  C. J.,  and  Owen,  J.,  gave  judgment  for 
the  respondent,  diasentiente,  Stephen,  J.  Their  Lordships  have 
come  to  the  conclusion  that  the  decision  of  the  majority  was 
right,  and  they  approve  of  the  reasons  which  were  assigned  for 
it  in  the  opinion  delivered  by  Barley,  C.J. 

It  was  argued  for  the  appellant,  that  the  provisions  of  s.  58, 
being  declaratory,  must  of  necessity  be  enforced  by  the  Courts  of 
the  colony  in  every  case,  whether  arising  before  or  after  the  date 
of  their  enactment;  and,  consequently,  that  the  present  case 
having  been  brought  before  the  Supreme  Court  after  the  23rd 
December,  1895,  when  the  Public  Service  Act,  1895,  became  law, 
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the  summary  dismisnal  of  respondent  must  be  held  to  have  been        1898. 

within  the  power  of  the  Government,  although  on  the  30th  June,      adams 

1895,  when  it  took  place,  such  act  of  dismissal  may  have  been      ,,  '^• 

illegal,  and  might  then  have  given  the  respondent  a  good  cause 

of  action.     It  may  be  true  that  the  enactments  are  declaratory  in  L<yrd  Watson. 

form ;  but  it  does  not  necessarily  follow  that  they  are  therefore 

retrospective  in  their  operation,  and  were  meant  to  apply  to  acts 

which  had  been  completed,  or  to  interests  which  had  vested  before 

they  became  law.     Neither  the  context  of  the  statute,  nor  the 

terms  of  the  clause  itself,  appear  to  their  Lordships  to  favour 

that  result. 

Sect.  58  is  the  last  of  a  group  of  ten  clauses  which  are  collected 
under  the  statutory  heading,  "  Dismissals,  Removals,  &c.,"  which 
is  part  of  the  statute  and  must  be  taken  into  account  in  construing 
its  provisions.  Leaving  s.  58  out  of  view  in  the  meantime,  the 
other  clauses  of  the  group  deal  exclusively  with  the  dismissal, 
removal  or  punishment  of  officers  permanently  employed  in  the 
public  service,  in  consequence  of  misconduct  committed  after  the 
commencement  of  the  Act  of  1895.  Sect.  58  is  complementary 
of  these  provisions,  and  restores  the  power  of  the  Crown,  which 
was  taken  away  by  the  Act  of  1894,  to  dismiss  at  pleasure,  and 
without  cause  assigned.  The  right  or  power  which  it  restores  is 
"  to  dispense  with  the  services  of  any  person  employed  in  the 
public  service."  Can  these  words  be  reasonably  construed  so  as 
to  include  persons  who  are  not  employed  in  the  public  service, 
and  who,  like  the  respondent,  had  ceased  to  be  so  before  its  power 
of  summary  dismissal  was  given  back  to  the  Crown  ?  In  the 
opinion  of  their  Lordships,  the  words  of  the  clause,  as  they  stand, 
do  not  admit  of  that  construction.  Counsel  for  the  appellant 
were,  by  the  exigencies  of  their  case,  driven  to  maintain  the 
contrary,  and  they  accordingly  argued  that  the  clause  ought  to 
be  read  in  the  same  way  as  if  after  "  any  person  employed  in  the 
public  service,"  there  had  been  inserted,  "or  who,  before  the 
passing  of  this  Act,  had  been  dismissed  from  the  public  service." 
The  words  of  the  clause,  according  to  their  ordinary  and  natural 
meaning,  refer  to  persons  who  are  employed  in  the  public  service ; 
and  neither  in  s.  58,  nor  in  the  context  of  the  Act,  is  there  to  be 

F  2 
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1898.  found  any  expression  which  can  qualify  that  meaning,  and  make 
Adams  them  refer  to  persons  who  had  been,  but  had  ceased  to  be 
Young.      employed,  before  the  Act  came  into  existence. 

Their  Lordships  are  unable  to  discover  the  least  analogy 
LordHatson.  between  the  enactments  which  require  to  be  construed  in  this 
appeal,  and  those  which  were  under  the  consideration  of  the 
Court  in  The  King  v.  Inhabitants  of  Dursley  (1),  and  in  Attorney' 
General  v.  Theobald  (2),  which  were  much  relied  on  in  appellant's 
argument.  It  does  not  seem  to  be  very  probable  that  the  Legis- 
lature should  intend  to  extinguish,  by  means  of  retrospective 
enactment,  rights  and  interests  which  might  have  already  vested 
in  a  very  limited  class  of  persons,  consisting,  so  far  as  appears, 
of  one  individual,  namely,  the  respondent.  In  such  cases,  their 
Lordships  are  of  opinion  that  the  rule  laid  down  hj  Erie,  C.J.,  in 
Midland  Railway  Company  v.  Pye  (8)  ought  to  apply.  They 
think  that  in  a  case  like  the  present,  the  learned  Chief  Justice 
was  right  in  saying  that  a  retrospective  operation  ought  not  to 
be  given  to  the  statute,  "  unless  the  intention  of  the  Legislature 
that  it  should  be  so  construed  is  expressed  in  clear,  plain,  and 
unambiguous  language,  because  it  manifestly  shocks  one's  sense  of 
justice  that  an  act  legal  at  the  time  of  doing  it  should  be  made 
unlawful  by  some  new  enactment."  The  ratio  is  equally 
apparent  when  a  new  enactment  is  said  to  convert  an  act, 
wrongfully  done  at  the  time,  into  a  legal  act,  and  to  deprive  the 
person  injured  of  the  remedy  which  the  law  then  gave  him. 

Their  Lordships  do  not  suggest  that  the  language  of  s.  58  is,  in 
any  sense,  ambiguous.  On  the  contrary,  its  enactments  appear 
to  them  to  have  plain  reference  to  persons  who  are  actually 
employed  in  the  public  service  at  and  after  the  date  of  the  Act 
of  1895,  and  to  those  persons  only.  In  their  opinion,  no  construc- 
tion is  possible,  which  would  extend  the  enactments  to  persons 
who  had  ceased  to  be  eniplo^^'ed  in  the  public  service  before  the 
date  of  the  Act,  without  reading  into  the  clause  words  which  are 
not  implied,  and  are  not  to  be  found  there. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 
affirm  the  judgment  appealed  from.  The  appellant  must  pay  to 
the  respondent  his  costs  of  this  appeal. 

(I;  ,3  B.  &  Ad.  465.  (2)  24  Q.B.D.  557. 

(3)  10  C.B.  N.S.  191. 
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1898. 


March  10, 


Privy 
Cmincil.  * 


MUNICIPAL  COUNCIL  OF  SYDNEY  v.  YOUNG. 

Public  Works  Act,  1888  (61  Vic.  No.  37),  ss.  24,  30,  ^—Sydney  Corporation  Act 
(43  Vic,  No,  3),  8,  67 — 48  Vic.  No,  6 — Resumption  of  land — Compensation — 
Street. 

Certain  laud  waa  reanmed  for  tramway  purposes  under  the  Public  Works  Act, 
1888,  being  portion  of  a  street  iu  the  city  of  Sydney  which  was  vested  in  the 
plaintifif  council  under  s.  67  of  the  Sydney  Corporation  Act.  Hetd^  by  the  Privy 
Council,  affirmiug  the  decision  of  the  Full  C!ourt,  that  the  plaintiffs  were  not 
eutitled  to  claim  compensation  for  the  value  of  the  land  as  owners,  or  for  improve- 
ments and  materials  thereon,  such  as  kerbing  and  guttering. 

Sect.  67  of  the  Sydney  Corporation  Act  vests  in  the  municipal  authority  no 
property  in  a  street  or  public  way  beyond  the  surface  of  it,  and  such  portion  as 
may  be  absolutely  necessarily  incidental  to  the  repairing  and  proper  management 
of  the  street ;  it  does  not  vest  the  soil  or  the  land  in  the  municipal  council  as 
owners. 

This  was  an  appeal  by  the  plaintifis  from  the  judgment  of  the 
Supreme  Court  (reported  18  N.S.W.  L.R.  44;  18  W.N.  157). 

On  the  10th  March,  the  judgment  of  their   Lordships  was    March  10. 
delivered  by 

Lord  Morris.  In  this  case  their  Lordships  feel  no  difficulty.  A 
local  Act  (51  Vic.  No.  37)  enabled  the  Secretary  for  Public  Works  of 
Sydney,  who  is  called  the  constructing  authority,  to  form  a 
tramway. 

It  became  necessary  in  the  making  of  the  tramway  to  take  some 
12  perches  of  a  street  leading  from  a  particular  named  place  to  a 
public  park.  The  municipal  authority  of  Sydney  alleged  that  by 
the  taking  of  those  12  perches  of  this  street  they  were  entitled 
to  compensation  under  the  Act,  which,  of  course,  entitles  the 
owner  of  the  property  to  compensation.  That,  of  course,  depends 
on  whether  the  municipal  authority  of  Sydnej'^  are  the  owners  of 
the  street  in  any  sense  that  would  give  them  a  claim  for  compen- 
sation. The  provision  by  which  the  property  in  the  street  in  any 
respect  rests  in  them  is  under  the  Sydney  Corporation  Act  of 
1879  (43  Vic.  No.  3),  which  states  that  "All  public  ways  in  the  city 

•  Present:  The  Lokd  Chaxcellob,  Lord  Hersciif.ll,  Lord  MacXaghten,  Lord 
Morris,  and  Sir  Richard  Couch. 
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1898.       of  Sydney,  now  or  hereafter  formed,  shall  be  vested  in  the  council. 

Municipal   who  shall  have  full  power,"  and  so  on. 

Sydney      .    Now,  it  has  been  settled  by  repeated  authorities  which  were 

Young       r^f^r^^d  to  by  the  learned  Chief  Justice  that  the  vesting  of  a 

street  or  public  way  vests  no  property  in  the  municipal  authority 

Lord  Morris,  beyond  the  surface  of  the  street,  and  such  portion  as  may  be 

absolutely   necessarily   incidental   to   the   repairing  and   proper 

management  of  the  street,  but  that  it  does  not  vest  the  soil  or  the 

land  in  them  as  the  owners.     If  that  be  so,  the  only  claim  that 

they  could  make  would  be  for  the  surface  of  the  street  as  being 

merely  property  vested  in  them,  qua  street,  and  not  as  general 

property.     Their  Lordships  are  of  opinion  that  that  is  not  the 

subject  matter  of  compensation,  but  the  street  being  diverted  into 

a  tramway  is  in  no  way  a  taking  of  property  within  the  meaning 

of  the  compensation  to  be  assessed  under  the  Public  Works  Act 

of  Sydney.     In  point  of  fact,  it  is  rather  the  opposite,  because  the 

municipal  authority,  by  getting  rid  of  the  street,  pro  tanto  have 

less  expense,  and  it  is  in  that  respect  a  relief  to  the  ratepayers. 

Then  it  has  been  said  that  the  construction  should  not  be  given 
to  the  words  "shall  be  vested  in  the  council'*  in  the  Sydney 
Corporation  Act  of  1879,  which  has  been  given  to  similar  Acts  in 
England,  because  there  has  been  an  amending  Act  passed  which 
seems,  as  is  suggested,  to  widen  that  interpretation  as  to  what  is 
vested  in  them.  Their  Lordships  are  of  opinion  that  the  amending 
Act  does  not  do  so.  It  provides  that  "  It  shall  be  lawful  for  the 
Municipal  Council  of  Sydney,  for  the  purpose  of  opening,  altering, 
and  widening,"  &c.,  to  purchase  land,  to  exchange  land,  or  to  sell 
land.  That  must  mean  to  which  they  are  really  entitled  as  land, 
and  which,  as  a  matter  of  law,  they  have  acquired,  and  can  sell 
like  any  ordinary  individual. 

Their  Lordships  are  of  opinion,  therefore,  that  the  judgment  of 
the  Supreme  Court  ought  to  be  affirmed,  and  they  will  accordingly 
humbly  advise  Her  Majesty  to  that  effect.  The  appellant  must 
pay  the  costs  of  this  appeal. 

Appeal  disviissed. 
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JONES  V.  JONES. 

Prtutice—A  Vic,  No.  22,  8.  27— ConJirmcUion  of  rule  nisi— Appeal— AUachmeM         ^^^' 
Jor  contempt  of  Court — Contempts  of  criminal  and  civil  nature —  Affidavits  sworn    May  12, 1 7. 
before  J. P. — Matter  pendtng-ZI  Vic.  No.  10. 

Where  a  rule  nisi  baa  been  granted  by  a  Judge  in  Chambers  under  4  Vic.  No.      J     i^*  ^ 
22,  a.  27,  the  respondent  may  not  oppose  the  confirmation  of  the  rule  nisi  by  the       ^nd 
Court.  Cohen  J. 

An  application  by  one  party  to  a  suit  or  action  to  attach  another  for  contempt 
of  Court  in  interfering  with  the  due  adniinistration  of  justice,  is  an  application  in 
respect  of  a  criminal  offence,  and  is  not  a  proceeding  in  the  suit,  and  therefore, 
although  the  suit  is  still  proceeding,  there  is  no  matter  pending  within  the 
meaning  of  37  Vic. No.  10,  s.  1,  so  as  to  permit  of  the  affidavits  upon  which  the 
application  is  founded  being  sworn  before  a  Justice  of  the  Peace. 

MonoN  for  attachment  for  contempt. 

The  petitioner  sued  for  a  dissolution  of  marriage  on  the  ground 
of  the  respondents  adultery,  and  at  the  trial  before  (?.  B.  Simpson, 
J.,  on  the  3rd  March,  the  jury  found  all  the  issues  in  favour  of 
the  petitioner,  and  awarded  him  400{.  damages  against  the  co- 
respondent. A  decree  nisi  was  accordingly  pronounced.  On  the 
17th  March  a  notice  of  appeal  and  of  a  motion  for  a  new  trial 
was  lodged. 

On  the  25th  March,  being  out  of  Term,  a  rule  nisi  was  granted 
by  Stephen,  J.,  on  the  application  of  the  petitioner,  calling  on  the 
co-respondent  Higgins  to  shew  cause,  on  the  first  day  of  next 
Term,  why  he  should  not  be  attached  or  otherwise  punished  for 
contempt  of  Court  in  interfering  with  the  due  course  of  justice, 
upon  certain  affidavits  which  alleged  that,  after  the  date  of  the 
decree  nisi,  he  had  endeavoured  to  induce  one  of  the  petitioner's 
witnesses  to  confess  that  she  had  committed  perjury  at  the  trial. 

The  affidavits  were  sworn  before  a  Justice  of  the  Peace,  and 
were  intituled  in  the  divorce,  suit ;  but  on  the  1st  April,  after  the 
making  of  the  rule  nisi,  an  order  was  obtained  from  Cohen,  J., 
amendbg  the  title,  by  striking  out  the  words  "  In  Divorce,"  and 
substituting  the  heading  "  In  the  matter  of  the  suit  between,  etc., 
and  in  the  matter  of  the  application  of  A.  B.  Jones  for  a  writ  of 
attachment,  etc.";  and   it   was   further  ordered  that  the   said 
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1898.       aflSdavits  be  transferred  from  the  divorce  jurisdiction  to   the 

JosfKs       common  law  office  of  the  Court. 

JoNKs.  C)n   the  first  day   of  the  second  Term,  Kelynack,  for   the 

petitioner,  moved  to  confirm  the  order  of  Stephen^  J.,  granting 
the  rule  nisi,  Ralston,  for  the  co-respondent,  opposed,  and  the 
case  was,  in  the  usual  way,  ordered  to  take  its  place  on  the  list. 

On  the  12th  May,  the  case  was  called  on,  and 

Kelynack  moved  to  confirm  the  rule  nisi, 

Ralston  and  Whitfeld  appeared  to  oppose. 

Kelynack  objected  that  the  other  side  could  not  be  heard.  The 
application  is  only  to  confirm  a  rule  nisi,  and  as  the  other  party 
could  not  oppose  the  granting  of  the  rule,  it  being  an  ex  parts 
application,  so  he  cannot  be  heard  to  object  to  the  confirmation  of 
the  order  granting  the  rule.  He  will  be  heard  on  the  application 
to  make  the  rule  absolute.     There  is  no  appeal  from  a  rule  nisL 

Ralston,  In  Ex  parte  Fergusson  (1),  which  originated  the 
present  practice,  the  motion  was  to  confirm  both  the  rule  nisi 
and  the  rule  absolute.  The  rule  nisi  was  made  by  a  Judge  for  the 
Court,  and  was  served  upon  us ;  therefore  we  are  entitled  to 
appeal  against  it. 

The  Chief  Justice.  The  party  who  has  been  refused  a  rule 
may  appeal,  but  where  the  rule  is  granted  the  other  party  must 
wait  until  the  motion  to  make  the  rule  absolute  comes  on  for 
hearing.  I  do  not  think  Mr.  Ralston  can  be  heard.  We  confirm 
the  rule  nisi, 

Stephen  and  Cohen,  JJ.,  concurred. 

Kelynack  then  moved  to  make  the  rule  nisi  absolute. 

Rahton  took  the  preliminary  objection  that  the  affidavits  on 
which  the  rule  was  granted  were  sworn  before  a  Justice  of  the 
Peace.  There  was  no  matter  pending  in  this  Court  when  they 
were  sworn.  The  fact  that  the  application  is  in  connection  with 
a  suit  now  in  progress,  does  not  enable  the  affidavits  to  be  sworn 
in  this  way.     This  is  not  a  step  or  stage  in  the  suit ;  it  is  an 

{1}  6  W.N.  1. 
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entirely  independent  proceeding,  and  may  be  directed  against  a        1B98. 
person  not  a  party  to  the  suit.     If  there  is  a  matter  pending,  it       Jones 
is  pending  in  the   Divorce  Court,   or  in  the  divorce  appellate       Jones. 
jurisdiction  of  the  Supreme  Court ;  but  this  application  is  made 
to  the  common  law  side  of  the  Court.     Further,  the  contempt,  if 
any,  is   of  the    Divorce  Court,  and,  therefore,  this   application 
should  have  been  made  to  that  Court. 

Kdynack.  The  Act  37  Vic.  No.  10  says  that  Justices  may 
*  take  affidavits  in  all  matters  pending  in  the  Supreme  Court,  or 
in  any  Court  or  Courts."  This  application  is  made  in  a  suit 
which  is  now  pending  in  the  Divorce  Court,  and  the  Divorce 
Court  is  the  Supreme  Court;  see  the  title  of  the  Divorce  Act, 
and  ss.  2  and  3.  The  suit  is  pending  till  the  decree  is  made 
absolute  :  Foden  v.  Foden  (1).  Further,  the  notice  of  appeal  was 
lodged  before  the  affidavits  were  sworn,  and,  therefore,  there  was 
a  matter  pending  before  the  Court  to  which  this  application  is 
now  made.  A  matter  pending  is  defined  in  In  re  Glagett  (2)  to 
be  one  in  which  any  proceeding  can,  by  any  possibility,  be  taken. 
The  affidavits  in  support  of  a  rule  nisi  for  an  attachment  must 
be  entitled  on  the  civil  side  of  the  Court  in  the  cause  out  of  which 
the  motion  arises ;  after  the  rule  is  granted  they  are  entitled 
on  the  Crown  side  :  Whitehead  v.  Firth  (3) ;  Wood  v.  Wehh  (4) ; 
Brown  v.  Edwards  (-5) ;  shewing  that  the  application  is,  at  all 
events  until  the  rule  is  granted,  a  proceeding  in  the  cause,  and  a 
civil,  not  a  criminal  proceeding. 

The  Chief  Justice.  I  think  this  point  is  concluded  by  the 
ca.%  of  O'Shea  v.  0'Shea{^).  In- that  case  an  application  was 
made  by  a  party  in  a  divorce  suit  for  an  attachment  against  one 
Tuohy,  a  person  not  a  party  to  the  action,  for  contempt  of  Court 
in  the  publication  of  comments  calculated  to  prejudice  the  fair 
trial  of  the  action,  and  Bait,  J.,  ordered  a  writ  of  attachment  to 
issue,  unless  a  fine  of  100/.  was  paid  by  the  person  guilty  of  the 
contempt.  It  was  held  that  from  this  order  there  was  no  appeal, 
on  the  ground  that  the  application   was  a  "  criminal   cause  or 

(1)  [18M]  P.  at  312.  (4)  3  T.R.  253. 

(2)  20  Ch.  D.  at  653.  (5)  2  D.  &  L.  520. 
(3;  12  East  165.                                           (6)  15  P.D.  69. 


The  CiJ. 
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^8^-  matter  "  within  the  meaning  of  s.  47  of  the  Judicature  Act,  1878. 
Jones  Lord  Justice  Cotton  says,  "  Of  course  there  are  many  contempts 
Jokes.  of  Court  that  are  not  of  a  criminal  nature ;  for  instance,  when  a 
man  does  not  obey  an  order  of  the  Court  made  in  some  civil  pro- 
ceedings to  do  or  to  abstain  from  doing  something,  that  is  really 
only  a  procedure  to  get  something  done  in  the  action,  and  has 
nothing  of  a  crimina]  nature  in  it.  But  is  that  so  here  ?  No  doubt 
the  notice  of  motion  is  so  entitled  in  the  divorce  suit,  but  it  is  also 
entitled  in  the  matter  of  an  application  against  Tuohy  (the 
appellant),  and  the  essential  part  of  the  motion  is  the  application 
to  commit  Tuohy  for  contempt.  It  is  convenient  that  the  notice 
should  be  intituled  in  the  cause  to  shew  to  what  matter  the 
motion  to  commit  refers ;  but  what  gives  the  Court  the  power  to 
act  is  the  fact  that  the  appellant  has  done  something  to  prevent 
the  course  of  justice,  by  preventing  the  divorce  suit  from  being 
properly  tried.  That  is  clearly  a  contempt  of  Court  of  a  criminal 
nature.  It  is  argued  by  the  appellant  that  the  act  is  complained 
of,  not  by  the  Attorney-General  as  a  public  wrong,  but  by  the 
petitioner,  who  complains  of  it  as  a  personal  injury;  but  that 
makes  no  difference.  It  is  conceded  that  it  was  a  wrongful  act, 
otherwise  there  could  be  no  fine  or  imprisonment.  And  when 
you  concede  that  it  is  a  wrongful  act,  you  find  that,  although  it 
is  headed  in  the  divorce  action,  it  is  not  a  proceeding  in  the 
action — not  a  proceeding  for  the  purpose  of  obtaining  anything 
in  the  action,  but  an  application  to  punish  an  attempt  to  induce 
the  jury  not  to  try  the  case  properly,  which  is  as  much  a  criminal 
act  as  an  attack  upon  the  Judge  himself."  And  Lindley,  L.J., 
says :  "  There  are,  obviously,  contempts  and  contempts  ;  there  is 
an  ambiguity  in  the  word  ;  and  an  attachment  may  sometimes 
be  regarded  as  a  civil  proceeding.  We  must  not,  therefore,  be 
misled  by  the  words  contempt  and  attachment,  but  we  must  look 
at  the  substance  of  the  thing." 

So  in  the  present  case  we  are  asked  to  punish  a  criminal 
offence,  for  it  is  a  misdemeanour  to  do  anything  to  interfere  with 
the  administration  of  justice.  That  being  so,  the  matter  is 
clearly  altogether  outside  the  divorce  suit.  It  follows,  therefore, 
that  these  affidavits  were  not  sworn  in  a  "  pending  "  matter,  and 
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the  only  course  open  to  the  applicant  is  to  re-swear  his  affidavits        1898. 
before  a  commissioner,  and  make  a  fresh  application  for  a  rule       Jones 

.  .  V, 

Stephen  and  Cohen,  J  J.,  concurred.  rpj^^  q  j 

RvZe  discharged  with  costs. 

Attorneys  for  the  petitioner :  Nevrman  &  Son  (Tam worth). 
Attorneys  for  the  co-respondent :  Abbott,  Vindin,  &  Littlyohn. 
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RUSSELL  V.  REID. 

Public  Sernce  Acty  1895,  us.  12,  69,  60,  62— Voluntary  retiremeni — Superannnation 
i???l Fund— Refund— Orat  uily. 


May   13.  A  voluntary  resignation  accepted  by  the  Public  Service  Board  is  not  a  retire- 

ment from  the  Public  Service  for  any  cause  other  than  an  offence  within  the 

The  r*  T 

in    V.  u.      meaning  of  s.  62  of  the  Public  Service  Act,  and  does  not  entitle  the  officer  retiring 
/Stspficn  J.  f      ^       ■%  •  «iifii  • 

and  ^  ^  ^"^  refund  and  gratuity  provided  for  by  that  section. 


Cohen  J. 


Demurrer. 

Declaration  against  the  Hon.  G.  H.  Reid,  as  nominal  defendant, 
for  that  the  plaintiff  before  and  at  the  time  of  the  commencement 
of  the  Public  Service  Act  of  1895,  had  been  and  then  was  an 
officer  in  the  public  service  within  the  meaning  of  the  said  Act, 
employed  by  the  said  Government  as  a  clerk  in  the  office  of  the 
Crown  Solicitor,  and  was  a  contributor  to  the  superannuation 
account  under  the  Civil  Service  Act  of  1884,  and  had,  as  such 
contributor,  and  in  pursuance  of  the  provisions  of  the  said  Act, 
paid  divers  large  sums  of  money  to  the  said  account,  and  the 
plaintiff,  within  twelve  months  after  the  commencement  of  the 
Public  Service  Act  of  1895,  to  wit  on  or  about  the  1st  October, 
1896,  duly  elected  to  discontinue  contributing  to  the  said  account, 
and  duly  notified  the  said  Government  of  such  election,  and  from 
and  after  the  time  of  the  commencement  of  the  Public  Service 
Act  of  1895  tlie  plaintiff  remained  in  his  said  employment,  and 
continued  therein  as  such  officer  as  aforesaid,  until  the  Slst 
October,  1897,  and  then  retired  from  the  said  service  for  a  cause 
other  than  an  oflfence,  and  thereupon  the  plaintiff,  by  virtue  of 
the  provisions  of  the  Civil  Service  Act  of  1884,  and  of  the  Public 
Service  Act  of  1895,  and  of  the  premises,  became  and  was  entitled 
to  receive  from  the  said  account  and  to  be  paid  by  the  Govern- 
ment a  refund  of  the  sums  so  paid  by  him  to  the  account  as 
aforesaid,  with  interest  on  the  said  sums  at  the  rate  of  3  per 
centum  per  annum,  and  also  a  further  sum  by  way  of  gratuity  of 
one  month's  pay  for  each  year  of  his  service,  calculated  at  the 
average  rate  of  his  salary  during  the  whole  term  of  his  service, 
from  the  date  of  his  appointment  to  the  date  of  the  commence- 
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inent  of  the  Public  Service  Act  of  1895,  and  a  further  sum  by        ^^^^- 
way  of  gratuity  at  the  rate  of  one  fortnight's  pay  in  respect  of     Russell 
each  year  of  temporary  service,  and  by  virtue  of  the  provisions       Reid. 
of  the  said  Act,  and  of  the  premises,  the  said  sums  became  and 
were  eventually  due   and   owing   by  the   Government   to   the 
plaintiff,   and   all    conditions   were    performed    and   all    times 
elapsed,  and    all    things    happened    necessary   to    entitle    the 
plaintiff  to  receive  from  and  be  paid  by  the  Government  the 
said  several  sums  and  each  of  them  rfispectively,  and  to  maintain 
this  action  for  the  breaches  hereinafter  alleged.     Yet  the  said 
Government  did  not  nor  would  pay  the  said  sums  nor  any  part 
thereof,  and  the  said  several  sums  remain  wholly  due  and  unpaid 
to  the  plaintiff. 

Pleas — 1.  As  to  the  first  count  of  the  declaration,  that  the  said 
retirement  of  the  plaintiff  from  the  said  service  was  not  a  retire- 
ment or  removal  within  the  meaning  of  the  said  Public  Service 
Act,  but  was  the  plaintiff  s  voluntary  act  by  resigning  his  said 
office  and  voluntarily  retiring  from  the  said  service,  and  not 
otherwise. 

Demurrer  to  the  first  plea  upon  the  grounds — 

1.  That  voluntary  retirement,  as  alleged  in  the  plea,  is  retire- 
ment within  the  meaning  of  the  Act.  ^ 

2.  That  the  said  plea,  admitting  plaintiff's  voluntary  retire- 
ment, discloses  no  reason  good  in  law  why  payment  of  the  amount 
should  be  withheld. 

Sect.  62  of  the  Publ'c  Service  Act,  1895,  provides  that: — 

"Aoy  officer  who  at  the  commencement  of  this  Act,  shaU  bo  a  contributor  to 
the  superannuation  account,  under  the  Civil  Service  Act  of  1884,  may,  within 
twelve  months  thereafter,  elect  to  discontinue  contributing  thereto,  in  which 
eTent  he  shall  be  entitled  to  receive  from  the  said  account  on  his  retirement  from 
th'  piifffic  seriice  for  any  cause  other  than  an  offence  (or  in  the  event  of  his  death 
More  retirement,  his  representative  shall  be  entitled  to  receive),  a  refund  of  the 
amount  paid  thereto)  up  to  the  date  of  his  so  electing,  together  with  interest 
tJMfeou  at  the  rate  of  three  per  centum  per  annum  from  the  date  of  his  ceasing  to 
contribnte;  and  every  officer  who  shall,  under  the  provisions  of  this  section, 
cease  to  contribute  to  the  said  account  shall  thereupon  cease  to  be  entitled  to  any 
right  in  or  benefit  from  such  account  except  such  refund  and  interest  aforesaid  ; 
bot  every  such  officer  shall,  on  retirement,  in  addition  to  such  refund  and  interest, 
be  entitled  to  claim  under  sub-s.  (2)  of  s.  60.     Prof  ided,  &;c." 

GarlaTul  and  Russell,  for  the  plaintiff.  Sect.  62  clearly  confers 
the  right  to  a  refund  and  gratuity  on  retirement  for  any  cause 
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1898         other  than  an  offence ;  that  is  to  say,  unless  the  retirement  is 
RussBLL     caused  by  dismissal  for  an  offence.     The  word  retirement,  in  its 
Rbid        ordinary  meaning,  signifies  a  voluntary  resignation. 

Stephen,  J.  Is  not  the  word  used  with  an  active  rather  than 
a  passive  meaning,  that  is,  does  it  not  mean  on  his  retirement  by 
the  Board  ? 

Garland,  It  is  not  so  used  in  other  sections :  see  ss.  1 2  and 
t)8.  In  the  second  part  of  the  section,  the  expression  used  is 
"  retirement  or  removal  otherwise  than  for  an  offence,"  and  the 
w^ord  removal  has,  apparently,  been  omitted  by  mistake  in  the 
first  part.  But  if  retirement  in  the  first  portion  of  s.  62  does  not 
necessarily  include  a  voluntary  resignation,  then  I  say  that  a 
person  who  retires,  and  whose  resignation  has  been  accepted  by 
the  Board,  is  a  person  whose  *'  services  have  been  dispensed  with  " 
within  the  meaning  of  s.  60.  Those  words  as  used  in  s.  67  cover 
all  removals,  dismissals  and  retirements.  Except  in  cases  where 
the  right  to  retire  is  conferred  by  the  Act,  as  in  s.  68,  an  officer 
of  the  public  service  is  not  at  liberty  to  resign ;  he  is  bound  to 
serve,  unless  the  Crown  relieves  him  of  his  obligation,  and, 
therefore,  if  the  Board  accept  the  resignation  and  permit  him  to 
retire,  they  "  dispense  with  his  services,"  and  so  the  plaintiff  is 
brought  within  the  terms  of  s.  60. 

An  officer  may  retire  at  sixty  years  of  age,  under  ss.  68,  69, 
but  he  is  not  bound  to  retire  till  65,  and  if  he  retires  at  60  his 
retirement  is  therefore  voluntary,  yet  he  is  clearly  entitled  to  a 
refund.  But  s.  69  makes  no  provision  for  this  refund  or  gratuity 
in  cases  of  officers  retiring  for  age  who  have  elected  to  discontinue 
their  contributions  to  the  fund,  and,  therefore,  they  can  only 
claim  it  under  s.  62,  as  read  with  s.  60,  and  it  is,  therefore,  plain 
that  one  form  of  retirement,  and  to  a  certain  extent  voluntary 
retirement,  is  looked  upon  as  a  "dispensing  with  services" 
within  the  meaning  of  s.  60.  The  phrase  "  dispensing  with  the 
services  "  really  is  used  to  include  all  legal  means  of  leaving  the 
service ;  it  is  not  a  happy  phrase,  because  in  ordinary  parlance  it 
implies  dismissal,  but  it  is  the  only  sense  in  which  it  can  be 
construed  in  a  60,  and  that  section  merely  provides  the  rate  at 
which  the  gratuity  is  to  be  calculated. 
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Further,  by  s.  62  the  refund  is  payable,  on  the  death  of  the  ^8^^- 
officer  before  retirement,  to  his  representatives.  All  right  to  a  Russell 
pension  is  usually  lost  by  death  or  retirement  before  a  certain  Rkid. 
period  of  service,  but  the  words  of  the  section  seem  to  imply  that 
the  right  to  the  refund  attaches  upon  the  election  to  cease 
contributing,  though  not  actually  payable  till  death  or  retirement, 
and  this  would  naturally  be  expected  from  the  special  nature  of 
this  particular  pension  fund,  which  is  formed  of  the  officers'  own 
oontribution&  The  object  of  retaining  it  till  retirement,  and  not 
paying  it  at  once,  is  to  ensure  the  officer  being  in  possession  of  a 
substantial  sum  when  he  leaves  the  service  and  his  salary  ceases. 
Lastly,  the  evident  object  of  the  Act  is  to  put  an  end  to  the 
Superannuation  Fund  as  soon  as  possible,  and  to  induce  officers 
to  cease  contributing  to  it,  and  as  each  officer  only  receives  bax^k 
what  he  puts  into  the  fund  it  cannot  matter,  so  far  as  the  solvency 
of  the  fund  is  concerned,  when  it  is  paid,  or  how  many  claims 
are  made. 

Sir  Julian  SalomoTis,  Q.C.,  and  Pring,  for  the  defendant. 

The  Chief  Justice.  The  plaintiff  in  this  case  was  an  officer 
in  the  public  service,  and  having,  under  the  provisions  of  s.  62  of 
the  Public  Service  Act  of  1895,  elected  to  discontinue  contributing 
to  the  superannuation  account,  afterwards  resigned  his  position 
in  the  public  service.  His  resignation  having  been  accepted, 
he  thereupon  considered  that  he  came  within  the  provisions 
of  s.  62,  and  claimed  a  refund  of  the  amount  paid  by  him  to 
the  superannuation  account,  as  also  the  gratuities  provided  for 
by  8.  60,  sub-s.  2,  of  the  Act.  The  question  for  the  consideration 
of  the  Court  is :  Is  such  resignation  a  "  retirement "  from  the 
public  service  within  the  meaning  of  s.  62  ?  The  plaintiff  con- 
tends that  it  is;  the  defendant  maintains  the  contrary  position. 

I  am  clearly  of  opinion  that  the  voluntary  resignation  of  an 
officer  in  the  public  service,  unless  such  resignation  is  expressly 
provided  for  by  the  Act  itself,  is  not  a  retirement  within  the 
meaning  of  this  section. 

Sect.  12  of  the  Act  provides  for  voluntary  resignation  under 
prescribed  conditions.  The  second  sub-clause  provides  that  if,  in 
the  opinion  of  the  Board,  an  officer  is  unfitted  fq;*,  or  incapable  of 
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189S.  performing  work  of  a  qla»ss  equivalent  to  the  amount  of  his 
Russell  salary,  or  if  such  work  shall  not  be  available,  the  Board  shall 
Rkid  reduce  the  salary  of  such  officer,  and  he  shall  have  the  option  of 
continuing  in  the  service  at  such  reduced  salary  or  retiring 
The  C.J.  therefrom.  The  third  sub-clause  provides  for  the  reduction  of 
salary  upon  the  ground,  only,  that  no  work  equivalent  to  the 
salary  previously  received  by  the  officer  affi:?cted  is,  at  the  time 
of  reduction,  availal)le.  In  such  case,  the  officer  has  the  right  to 
elect  whether  he  will  stay  in  the  service  or  retire.  The  fourth 
sub-section  provides  that  if  the  reduction  contemplated  by  sub-s. 
3  exceeds  one-f uurth  of  the  salary,  the  officer  "  shall  be  entitled 
to  retire,"  and  if  a  contributor  to  the  superannuation  account 
■  shall  receive  the  payment  and  gratuity  mentioned  in  s.  60,  sub-s. 
1 ;  and  if  not  a  contributor,  shall  be  entitled  to  receive  the 
payment  and  gratuity  mentioned  in  s.  60,  sub-s.  2.  If  the 
reduction  of  salary  is  in  consequence  of  the  unfitness  or  incapacity 
of  the  officer,  and  shall  exceed  one-fourth,  and  the  officer,  being 
a  contributor  to  the  superannuation  fund,  shall  elect  to  retire,  he 
shall  be  entitled  to  retire  from  the  service  and  receive  the  pay- 
ment or  gratuity  provided  for  by  s.  60,  sub-s.  1.  If  the  reduction 
do  not  exceed  one-fourth,  the  officer  electing  to  retire  shall  only 
recover  such  capital  sum  as  he  shall  have  paid  to  the  superannua- 
tion account,  together  with  interest  thereon  at  4^%. 

I  refer  to  this  section  to  establish  that  where  the  Act  provides 
for  resignation,  it  expressly  provides  for  the  claim  of  officers 
arising  upon  such  resignation.  Sects.  68  and  69  provide  for  both 
voluntary  and  compulsory  retirements  of  officers  on  account  of 
age ;  s.  69  providing  for  the  case  of  such  officers,  not  being 
contributors  to  the  superannuation  account,  receiving,  on  retire- 
ment, the  gratuity  or  allowance  specified  in  s.  60,  sub-s.  2. 

Sect.  56  provides  for  the  compulsory  retirement  of  an  officer  on 
account  of  unfitness  or  incapacity,  not  arising  from  actual  mis- 
conduct or  from  causes  within  his  own  control ;  here,  again, 
compensation  may  be  made  under  the  provisions  of  s.  60.  So 
also,  if,  for  any  cause  other  than  an  offence,  the  Board  shall 
dispense  with  the  services  ot  any  person,  the  claim  of  such  person 
as  against  the  superannuation  account,  or  for  a  gratuity,  is 
regulated  by  s.  60. 


The  O.J. 


VOL.  XIX.]  OASES  AT  LAW.  53 

The  Act  accordingly  proyides: — First:  For  voluntary  retire-        1898. 
ment  under  certain  conditions.     Second :  For  compulsory  retire-     Russxll 
ment  in  certain  cases.     Third:   For  dispensation    under    the       Rud. 
provisions  of  the  Act  with  the  services  of  any  oflScer  otherwise 
than  for  an  offence.     No  provision,  however,  is  made  for  the 
voluntary  resignation  of  an  oflScer,  except  he  fall  within  the 
provisions  of  s.  12,  or  of  ss.  68  and  69.     From  this  it  may  fairly 
be  contended  that  the  maxim  expremio  uniua  eat  exdusio  cUteriua 
applies. 

It  is,  however,  contended  on  behalf  of  the  plaintiff,  that  s.  62 
stands  by  itself,  and  that  the  words  therein,  "  on  his  retirement 
from  the  public  service  for  any  cause  other  than  an  offence," 
include  the  case  of  resignation  immediately  following  the  election 
to  cease  contributing  to  the  superannuation  account.  Were  this 
80, 1  would  expect  to  find  some  such  words  as  are  contained  in  s. 
12,  sub-3.  4, ''  and  such  officer  shall  be  entitled  to  retire  and  shall 
be  entitled  to  receive,  &c.,"  following  the  words  "  elect  to  discon- 
tinue contributing  thereto."  In  my  opinion^  the  "  retirement " 
there  mentioned  includes  the  retirement  provided  for  by  ss.  68 
and  69,  which,  on  account  of  age,  may  be  either  voluntary  or 
compulsory,  and  also  refers  to  any  other  species  of  retirement 
which  may  take  place  under  the  provisions  of  the  Act,  such  as 
the  dispensation  with  the  services  of  an  officer. 

The  words,  "  for  any  cause  other  than  an  offence,"  conclusively 
prove  to  my  mind  that  the  retirement  in  question  cannot  be  on 
the  initiative  of  the  officer  himself,  but  must  be  for  some  cause 
brought  about,  either  in  consequence  of  the  express  provisions  of 
the  Act,  as,  for  instance,  on  account  of  age ;  or  by  the  Board 
taking  action  within  the  provisions  of  the  Act ;  or  outside  the 
Act,  as  by  the  abolition  of  an  office  causing  dispensation  with 
services.     See  Waller  v.  Young  (1). 

I  am,  accordingly,  of  opinion  that  the  plaintiff,  having  volun- 
tarily retired  from  the  service,  and  not  having  retired  or  been 
retired  under  its  provisions,  or  his  services  dispensed  with  in 
consequence  of  the  abolition  of  his  office,  does  not  come  within 

(1)  18  N.S.W.  L.R.  200;  13  W.N.  208. 
N.8.W.R.,  Vol,  XIX.,  Law.  G 
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1898.       B.  62)  and  is  not  entitled  to  the  benefit  of  its  provisions.     Judg- 
RussBLL     ment  upon  this  demurrer  must,  accordingly,  pass  for  the  defendant 

V. 

Rkid.  Stephen,  J.    I  am  of  the  same  opinion.     I  cannot  get  over  the 

The  C..T.  words  in  s.  62,  "for  any  cause  other  than  an  offence."  Mere 
disinclination  to  remain  in  the  service  leading  to  a  voluntary 
retirement  cannot  be  a  cause  within  the  meaning  of  the  section. 
We  are  asked  in  effect  to  read  those  words  as  if  they  were 
equivalent  to  "unless  dismissed  for  an  offence,"  and  that  in  my 
opinion  is  not  their  meaning.  They  must  mean  some  cause  other 
than  the  officer's  own  motive  for  retiring. 

Cohen,  J.,  concurred. 

Judgment  for  the  defendant. 

Attorney  for  the  plaintiff:  C.  T.  RuaaelL 
Attorney  for  the  defendant :  The  Crown  Solicitor. 
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Cohen  J. 


DOWLING  AND  Another  v,  BURT. 

Cort9 — TaxcUicn — Scales  of  costs — Certificaie  for  costs —20  Vic.  No,  8,  s.  Z—Rtg, 

Qtn,  o/Qth  September^  1812— District  Courts  Acty  s,  101.  1898. 

When  granting  a  certificate  for  costs  under  s.  101  of  the  District  Courts  Act,  a       i|/a^  19. 
Jadge  has  no  power  to  direct  that  the  costs  shall  be  taxed  upon  any  particular 
one  of  the  scales  provided  by  the  Reg.  Gen.  of  the  6th  September,  1872.     Rule  4      jhe  C.J. 
of  those  rules  is  ultra  vires  of  20  Vic.  No.  8,  s  3.     If  the  Judge  certifies  for  costs,     Stephen  J. 
it  becomes  the  duty  of  the  taxing  officer  to  tax  under  the  scale  indicated  by  s.  3       ^  ^"^ 
of  20  Vic.  No.  8,  having  regard  to  the  amount  sued  for,  or  the  value  of  the  matter 
■ought  to  be  recovered. 

A  Judge  has  no  power  to  grant  a]  certificate  for  costs  upon  terms,  or  to  assess 
the  coets  except  by  consent. 

Motion  to  vary  an  order. 

The  action  was  one  for  a  libel  published  in  the  defendant's 
newspaper,  and  the  plaintiffs  claimed  1,000^.  The  case  was 
heard  before  Mr.  Acting- Justice  Hey  don  at  the  Grafton  Circuit 
Court  in  April  last,  and  the  jury  found  a  verdict  for  the  plaintiffs 
for  bl.  On  an  application  for  a  certificate  for  costs,  the  defen- 
dant's counsel  contended  that,  if  granted,  the  order  should  be 
that  the  costs  be  taxed  on  the  lowest  or  on  the  second  scale  pro- 
vided by  the  Reg.  Gen.  of  September,  1872  {Pitcher  634),  and  not 
on  the  ordinary  scale.  His  Honour  doubted  whether  he  had  power 
to  make  such  an  order,  but,  on  the  defendant's  counsel  under- 
taking to  accept  the  risk  of  the  order  being  set  aside,  he  ordered 
the  costs  to  be  taxed  on  the  second  or  two-thirds  scale,  and  leave . 
was  reserved  to  the  plaintiffs  by  consent  to  appeal  against  that 
part  of  the  order. 

The  certificate  was  accordingly  granted  in  the  following, terms  : 
"  I  do  certify  that  it  appears  to  me  that  there  was  a  sufficient 
reason  for  bringing  this  action  in  this  Court,  and  I  do  order  that 
the  plaintiffs  do  recover  their  costs  of  action  against  the  defendant, 
and  I  do  further  order  that  such  costs  be  taxed  and  allowed  on 
the  two-thirds  or  lower  scale  as  provided  in  R  3  of  the  Rules  of 
the  6th  September,  1872,  or  any  other  rule  (if  any)  thereunto  me 
enabling,  and  by  consent  I  do  further  order  that  the  plaintiffs  be 

G  2 
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^398.       at  liberty  to  move  this  Honourable  Court  to  set  this  order  aside 
DowLiNG    so  far  as  relates  to  the  costs  being  taxed  on  the  lower  scale." 

Burt.  PUcher,  Q.C.,  and  E.  M.  Stephen,  for  the  plaintiffs,  now  moved 

to  vary  the  certificate  in  accordance  with  the  leave  reserved. 
The  rules  of  the  6th  September,  1872  (PUcher  634),  are  made  in 
pursuance  of  the  Act  20  Vic.  No.  8  (Pilclier  1554). 

The  Chief  Justice.  I  am  not  clear  that  the  Judges  had  any 
power  to  make  rules  under  that  Act.  The  only  power  is  to 
establish  scales  of  costs.  In  any  case  the  4th  Rule  (PUcher  637) 
seems  to  me  to  be  ultra  vires. 

PUcher,  Q.C.  I  am  not  concerned  to  argue  that  the  rules  are 
tdtra  vires,  because,  even  if  they  are  not,  the  learned  Judge  was 
wrong  in  ordering  the  two-thirds  scale  to  be  adopted.  By  s.  3  of 
the  Act  that  scale  is  only  allowed  to  apply  to  cases  where  the 
amount  sought  to  be  recovered  is  over  oOl.  and  under  lOOZ.  Here 
the  claim"  was  l,000i. 

Cohen,  J.  In  some  actions  the  "  amount  sued  for  "  might  be 
held  to  be  the  amount  actually  recovered. 

PUcher,  Q.C.  It  would  be  so  no  doubt  in  actions  on  promissory 
notes,  where  the  amount  claimed,  if  it  exceeds  the  amount  of  the 
note  and  interest,  is  mere  surplusage,  but  in  an  action  of  libel,  as 
this  is,  the  amount  sued  for  is  the  amount  claimed  in  the  declara- 
tion, 

Gannon  (Pickburn  with  him),  for  the  defendant.  It  has  been 
the  practice  to  make  orders  such  as  the  one  now  appealed  against. 
It  is  within  my  personal  knowledge  that  your  Honour  The  Chief 
Justice  made  a  similar  order  in  a  trespass  case  in  which  500i.  was 
sued  for,  and  several  members  of  the  Bar  have  mentioned  to  me 
instances  of  similar  orders  made  by  various  Judges.  He  referred 
to  Friend  v.  Dykes  (1). 

The  Chief  Justice.     As  to  that  case  there  is  no  doubt  that 

it  is  the  e very-day  practice  in  Chambers  for  a  Judge  to  assess  the 

costs  when  granting  a  certificate.     But  I  think  he  has  no  power 

either  to  grant  a  certificate  on  terms,  or  to  assess  the  costs  unless 

by  consent. 

(1)  6  W.N.  80. 


VOL.  XIX.]  CASES  AT  LAW.  57 

Pitcher,  Q.O.,  in  reply.     No  doubt  these  orders  have,  by  an        iggs. 

oversight  as  to  the  effect  of  20  Vic.  No.  8,  been  made  in  the  past,  Dowi^ino 
but  the  question  of  what  scale  should  be  applied  is  one  for  the       g^^ 
Prothonotary,  and  not  for  the  Judge. 

The  Chief  Justice.  I  am  of  opinion  that  a  Judge  has  no 
power  to  direct  that  costs  shall  be  taxed  under  any  particular 
scale.  The  Act  20  Vic.  No.  8  is  the  one  which  gave  rise  to  separate 
scales  of  costs.  Sect.  3  enacts  that  it  shall  be  lawful  for  the 
Judges  to  establish  three  separate  scales  of  costs  in  actions,  having 
r^rd  severally  to  the  amount  sued  for,  or  the  value  of  the 
matter  sought  to  be  recovered  ;  provided  that  the  lowest  scale 
shall  extend  to  all  cases  not  exceeding  50i.,  the  second  to  all  cases 
above  501.  and  not  exceeding  lOOL,  and  the  highest  to  all  other 
cases.  It  is  not  perfectly  clear  what  that  means,  because  if 
the  "  amount  sued  for  "  is  to  be  taken  to  be  the  amount  claimed 
at  the  foot  of  the  declaration,  plaintiffs  would  invariably  insert  a 
claim  for  over  1,000Z.,  however  small  the  amount  might  be  which 
they  sought  to  recover,  and  so  would  always  be  entitled  to  taxation 
upon  the  highest  scale  if  they  obtained  a  certificate  for  costs. 
Nevertheless  the  words  of  the  Act  are,  "  amount  sued  for." 

That  Act  was  passed  in  1857,  and  no  separate  scales  were  estab- 
lished under  it  until  1872,  when  the  Judges  made  certain  rules  pro- 
viding for  separate  scales  of  costs  {PUchet'6S4i).  The  first  three  rules 
provide  the  lowest  and  second  scales,  and  the  fourth  goes  on  to 
provide  that  "  whenever  a  Judge  shall  grant  a  certificate  for  costs 
under  R.  101  of  the  District  Courts  Act  without  directing  such 
costs  to  be  taxed  on  any  particular  scale,  or  shall  not  in  any  case 
direct  the  costs  to  be  taxed  under  the  second  or  third  of  these 
rules,  the  costs  shall  be  taxed  on  the  now  existing  scale."  With 
aU  respect  to  the  Judges  who  framed  that  rule,  I  think  they  had 
no  power  to  make  it.  Under  s.  101  of  the  District  Courts  Act, 
it  is  the  duty  of  the  Judge  simply  to  certify  that  there  was  a 
sufficient  reason  for  bringing  or  trying  the  action  in  the  Supreme 
Court,  and  neither  the  District  Courts  Act  nor  the  20  Vic.  No.  8 
pves  power  to  the  Judge  to  order  that  the  costs  shall  be  taxed 
on  any  particular  scale.  That  is  a  matter  purely  for  the  taxing 
officer,  and  depends  upjn  the  provisions  of  the  two  Acts  I  have 
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1898.  mentioned.  If  the  amount  sued  for  exceeds  lOOi.,  the  costs  should 
DowLiNG  be  taxed  upon  the  highest  scale ;  if  the  amount  is  over  oOi.  and 
BuET.  under  lOOi.,  upon  the  second  scale ;  and  if  under  oOL,  upon  the 
lowest  scale.  His  Honour  should,  therefore,  have  confined  him- 
self to  certifying  that  the  action  was  one  proper  to  bring  in  the 
Supreme  Court,  and  the  order  must  be  amended  in  the  manner 
asked ;  but  seeing  that  similar  orders  have  from  time  to  time 
been  made,  the  application  will  be  granted  without  costs. 

Stephen,  J.  I  am  of  the  same  opinion.  Our  decision  will 
apparently  create  a  revolution  in  the  present  practice  as  to 
taxation,  because,  unless  an  order  such  as  the  one  before  us  has 
been  made,  it  has  been  hitherto  the  invariable  practice  to  tax  on 
the  highest  scale.  Now  it  appears  that  the  Prothonotary  will 
have  to  ascertain  what  is  the  amount  sued  for,  and  tax  accordingly 
upon  the  appropriate  scale. 

Cohen,  J.     I  have  nothing  to  add. 

Order  accordingly. 

Attorneys  for  the  plaintiffs  :  Bowling  <t  Taylor. 
Attorneys  for  the  defendant :  Lobban  &  Lobban. 


*  ..» 
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THE  EXCEI^IOR  LAND  INVESTMENT  and  BUILDING  COMPANY 

AND  BANK,  LIMITED  v.  PHELAN. 

1898. 
C<mpa»if-^Scheme  of  arrangement — Distinct  dasn — Separate  meetings — Joint  Stock 

Companies  Arrangement  Act,  1891  (55  Vic.  No.  9),  «.  3 — Principles,  May  6,  20. 

Ib  an  action  by  a  couipany  against  a  member  for  calls,  the  defendant  set  up  a     Stephen  J. 
special  agreement  with  the  company  that  his  calls  were  to  be  paid  out  of  deposits  O.  B.  Simmon  3. 
with  the  company  ;  to  this  the  company  replied  that  a  scheme  of  arrangement       ^  *^    ^ 
between  the  company  and  its  depositors  had  been  duly  sanctioned  ;  the  defendant 
rejoined  that  there  was  no  separate  meeting  held  of  depositors  who  had  a  special 
Agreement  as  to  calls  ;  to  this  the  plaintiff  company  demurred. 

He!d,  by  the  Court  (G.  B.  Simpson,  J.,  disHentiente)  that  the  mere  fact  of  there 
being  no  such  separate  meeting,  no  prejudice  to  the  defendant  being  alleged  or 
proved,  was  not  a  fatal  objection  to  the  scheme  sanctioned  ;  in  any  case  the  point 
should  have  been  raised  before  the  Judge  who  sanctioned  the  scheme.  In  re 
Madras  Irrigation  and.  Canal  Company  (1)  ;  In  re  Alabama^  d:c.^  Company  (2;  ; 
In  re  Bngiish,  Scottish,  and  Australian  Chartered  Bank  (3) ;  Metropolitan  Mutual 
Permanent,  Ac.  Association  (4),  discussed  and  applied  ;  Sovereign  Life  Assurance 
CcmpoMy  V.  Dodd  (5)  distinguished. 

Per  6.  B.  Simpson,  J.  The  depositors  with  the  special  agreement  are  in  a 
distinct  class  from  the  ordinary  depositors,  and  the  fact  of  no  separate  meeting 
baring  been  held  is  fatal  to  the  scheme  The  case  is  governed  by  Sovereign  Lije 
AtsvtroMce  Company  v.  Dodd  (5). 

Demurrer. 

The  plaintiff  company  sued  the  defendant,  as  a  member  of  the 
company,  for  the  sum  of  2852.  in  respect  of  two  calls  of  ten  shillings 
each  on  285  shares  in  the  company  held  by  him.  The  defendant 
pleaded  "on  equitable  grounds"  that  "before  the  time  of  the 
making  of  the  said  calls  or  either  of  them  it  was  agreed  by  and 
between  the  plaintiffs  and  the  defendant,  that  in  consideration 
that  the  defendant  would  pay  the  plaintiffs  a  certain  sum, 
exceeding  the  amount  of  the  plaintiffs'  claim  herein,  the  plaintiffs 
would  accept  the  said  sum  and  place  the  same  to  the  credit  of  the 
defendant  in  the  books  of  the  plaintiffs,  and,  in  the  event  of  any 
call  or  calls  being  thereafter  made  in  respect  of  the  said  shares, 

(1)  W.N.  [1881]  172.  (3)  [1893]  3  Ch.  385. 

(2)  [1891]  1  Ch.  213.    .  (4)  8  B.C.  IJ. 

(5)  [1892]  2  Q.B.  573. 
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1898.  would  appropriate  and  accept  so  much  of  the  said  sum  as  would 

Excelsior  be  sufficient  to  pay  such  call  or  calls  in  payment  and  discharge 

Investment  ^^J^^reof ;  and  in  pursuance  of  the  said  agreement,  and  before  the 

B     ^^NG  0  ^*^^^8  ^^  *'^®  8aid  calls  or  either  of  them,  the  defendant  paid  the 

AND  Bank,  said  sum  to  the  plaintiflfs,  and  the  plaintiffs  accepted  and  retained 

J,,  '  and  still  retain  the  same,  apd     ....     after  the  making  of  each 

Phelan.  ^£  ^jjg  gg^jj  (.gjjg^  ^j^g  plaintiffs  appropriated  so  much  of  the  said 

sum  as  was  sufficient  to  pay  and  discharge  the  said  call." 

To  this  plea  the  plaintiffs  replied  on  equitable  grounds,  that  the 
money  alleged  to  have  been  paid  by  the  defendant  to  the  plaintiff 
company  was  a  deposit  with  them,  and  that  after  the  said  agree- 
ment and  deposit,  and  before  the  making  of  the  calls,  an  arrange- 
ment between  the  company  and  its  depositors  in  respect  of  all 
obligations  in  connection  with  the  deposits  was  duly  made  and 
sanctioned  by  an  order  of  the  Court,  dated  May  2nd,  1893, 
according  to  the  provisions  of  s.  3  of  the  Joint  Stock  Companies 
Arrangement  Act,  1891,  and  thereupon  became  binding  upon  the 
defendant  as  a  shareholder,  and  also  as  a  depositor;  and  that  under 
this  arrangement  all  deposits  of  over  fifty  pounds,  among  which 
was  the  defendant's  deposit,  were  to  be  re-deposited  for  three 
years  with  the  company,  and  were,  at  the  expiration  of  that 
period,  to  be  repayable  by  five  equal  annual  instalments ;  so  that 
any  appropriation  to  calls  of  the  deposit,  under  the  first-mentioned 
agreement  between  the  plaintiffs  and  the  defendant,  was  null  and 
void. 

To  this  replication  the  defendant  rejoined  on  equitable  grounds, 
that  from  the  time  of  the  proposal  of  the  arrangement,  up  to  the 
date  of  the  same  being  sanctioned  by  the  Court,  part  of  the 
depositors  in  the  plaintiff  company,  including  the  defendant, 
were  also  shareholders  therein,  and  that  part  of  such  depositors, 
who  were  also  shareholders,  including  the  defendant,  at  the  time 
of  making  such  deposit,  and  in  consideration  thereof,  agreed  with 
the  plaintiff  company,  that,  in  the  event  of  any  call  being  there- 
after made  in  respect  of  their  shares,  the  plaintiff  company  would 
appropriate  and  accept  so  much  of  the  said  deposit  as  would  be 
sufficient  to  pay  such  call  or  calls  in  payment  and  discharge 
thereof,  although  the  due  date  of  the  said  deposit  might  not 
have   arrived ;  and   the    «.lefendant   further    said  that   separate 
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meetings  of  depositors,  depositor  shareholders,   and   depositor        1^8. 
shareholders  who  had  aorreed  as  to  calls  made  on  their  shares  as    Excelsior 

T 

above-mentioned,  were  not  summoned  and  held  to  consider  the  Investment 
proposed  arrangement.  Build^^'o  Co. 

The  defendant  further  rejoined  that  the  terms  of  the  arrange-  ^^^  Bank, 
rnent  were  as  follows  : —  v, 

Phtbt.a  w 

"  I.  That  all  depositors  whose  individual  claims  do  not  exceed 
twenty-five  pounds  be  paid  in  two  ^qual  quarterly  instalments, 
the  first  of  such  payments  to  be  made  within  three  calendar 
months  from  the  confirmation  by  the  Court  of  this  arrangement. 

2.  That  all  depositors  whose  individual  claims  exceed  twenty- 
fire  pounds  and  do  not  exceed  fifty  pounds  be  paid  in  four 
equal  (]uarterly  instalments,  the  first  of  such  payments  to  be 
made  &s  provided  in  clause  one  herein. 

3.  That  aU  deposits  at  present  with  the  company  not  included 
under  clauses  one  and  two  be  re-deposited  from  the  due  dates 
thereof  for  a  period  of  three  years,  and  that  interest  shall  accrue 
thereon  at  the  rate  of  four  per  cent,  per  annum,  payable  half- 
yearly. 

4.  That  the  sum  so  redeposited  shall,  at  the  expiration  of  the 
said  period  of  three  years,  be  repayable  thereafter  by  five  equal 
annual  instalments,  and  that  interest  shall  accrue  thereon  at  the 
rate  of  four  per  cent,  per  annum,  payable  half-yearly. 

5.  The  company's  deposit  receipts  may  at  the  directors' 
discretion  be  accepted  in  whole  or  in  part  payment  for  any  land 
or  property  held,  purchased,  or  which  may  be  hereafter  purchased 
from  the  company,  or  in  the  purchase  of  any  mortgage,  or  other 
security  held  by  the  company. 

6.  That  the  directors  of  the  company  shall  have  power  to  pay 
any  deposit,  or  portion  thereof,  prior  to  its  due  date,  should  the 
fuuds  of  the  company  permit  thereof,  on  such  terms  as  may  be 
mutually  arranged/' 

The  defendant  further  rejoined  upon  equitable  grounds  that  it 
was  a  term  of  the  arrangement  or  compromise  that  the  directors 
should  have  power  to  pay  any  deposit,  or  portion  thereof,  prior 
to  its  due  date  should  the  funds  of  the  plaintiff  company  permit 
thereof,  upon  such  terms  as  might  be  mutually  arranged,  and 
the  defendant  said  that,  at  the  time  of  the  appropriation  referred 
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^8^8-        to  in  his  plea,  the  funds  of  the  plaintiflf  company  did  permit  of 

Excelsior    the  said  appropriation  being  made,  and  that  the  directors  debited 

Investmknt  the  defendant  in  his  capacity  as  depositor  in  the  company  with 

Building  Co  ^^^  amount  of  the  said  appropriations,  and  the  defendant  accepted 

AND  Bank,   \}^q  same  in  payment  of  a  portion  of  the  said  deposits. 

p  ^'  To    this   the   plaintiff  contpany   demurred,   saying   that   the 

rejoinders  were  bad  in  substance. 

The  matters  of  law  intended  to  be  argued  were  stated  as 
follows : — 

1.  That  the  rejoinder  first  above  set  out  was  no  answer  to  the 
replication  inasmuch  as  the  said  arrangement  or  compromise  was 
binding  on  the  defendant  notwithstanding  that  separate  meetings 
as  therein  set  out  were  not  summoned  and  held. 

2.  As  to  the  rejoinder  secondly  above  set  out  that  there  was 
nothing  in  the  terms  of  the  said  arrangement  or  compromise  as 
set  out  in  such  rejoinder,  or  any  other  matter  alleged  in  such 
rejoinder  disentitling  the  plaintiff  company  to  succeed  by  reason 
of  the  matters  alleged  in  the  replication  set  out. 

3.  As  to  the  rejoinder  thirdly  above  set  out  that  the  same  was 
a  departure  from  the  defence  raised  by  the  defendant's  plea 
above  set  out  to  which  the  replication  above  set  out  was  pleaded, 
inasmuch  as  it  set  up  an  agreement  with  the  directors  of  the 
plaintiff  company  by  virtue  of  a  term  in  the  said  arrangement 
or  compromise,  which  alleged  agreement  is  of  later  date  and  dis- 
tinct from  the  agreement  alleged  in  the  said  plea. 

To  this  the  defendant  said  that  the  rejoinders  were  good  in 
substance,  and  that  he  intended,  upon  the  argument  of  the 
demurrer,  to  object  to  the  plaintiflfs*  replication  as  above  set  out 
upon  the  following  grounds : — 

1.  That  the  said  replication  does  not  state  that  no  order  had 
been  made  or  resolution  passed  for  winding-up  of  the  plaintiff 
company  at  the  time  when  the  Supreme  Court  is  alleged  to  have 
ordered  a  meeting  of  the  depositors  to  be  summoned. 

2.  That  notwithstanding  the  said  compromise  or  scheme  of 
arrangement  as  set  out  in  the  said  replication  the  said  appropria- 
tions were  not  wltra  vires  the  plaintiff  company  or  the  directors 
thereof. 
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The  defendant's  deposit  was  one  for  50SL  6«.  lOd.  for  three        1898. 
years,  repayable  on  November  3rd,  1894,  with  interest  at  six  per    Excelsiob 
cent.,  and  the  deposit  slip  and  certificate  both  contained  these  inv^tment 
words : — "  This  deposit  to  be  available  to  pay  any  calls  that  may        ^^^      ' 
be  at  any  time  made  upon  me  as  a  shareholder."  and  Bank, 

On  September  21st,  1892,  the  defendant  agreed  to  renew  the  y^ ' 

deposit  for  a  further  period  of  four  years  from  the  date  it  became      Phelan. 
due  and   payable,  conditionally  that  interest  be   paid   by  the 
company  thereon  half-yearly  at  the  rate  of  7  per  cent,  per  annum 
and  subject  to  any  calls  upon  his  shares  in  the  company,  if  made, 
being  paid  out  of  such  deposits. 

Sir  Julian  Salomons,  Q.C.  (GvXlen  with  him),  for  the  plaintiff 
company.  Separate  meetings  were  not  necessary,  but  in  any 
case  the  votes  could  be  taken  together :  In  re  Madras  Irrigation 
Company  (1) ;  Metropolitan  Mutual  Permanent,  cfec,  Association 
(2);  In  re  Alabama,  New  Orleans,  <fec..  Railway  Company  (3). 

The  rejoinder  should  set  up  the  original  plea  in  its  entirety, 
but  sets  up  entirely  new  matter. 

Sfy  {Rich  with  him).  Payment  can  be  made  by  the  writing 
off  in  the  books  of  a  set  off.  There  is  no  winding-up,  and  the 
rights  of  creditors  did  not  arise :  Ferrao's  Ga^e  (4) ;  Bla>ck  and 
Co.'s  Case  (5). 

The  defendant  was  in  a  distinct  class  from  the  other  depositors, 
and  separate  meetings  of  these  distinct  classes  should  have  been 
held:  Sovereign  Life  Assurance  Co.  v.  Dodd  (6);  St  Joseph's 
Investment  and  Building  Society  (7). 

The  rejoinder  is  no  departure  from  the  defendant's  plea. 

Sir  Jvlian  Salomons,  Q.C ,  in  reply. 

[The  Court  only  required  argument  on  the  point  as  to  whether 
separate  meetings,  ought  to  have  been  held.] 

The  defendant  was  in  a  different  position  from  the  depositors 
who  had  no  special  agreement,  but  was  not  in  a  distinct  class 
from  them  within  the  meaning  of  the  cases. 

(1)  W.N.  [1881]  172.  (4)  KB.  9  Ch.  356. 

(2)  8  B.C.  11.  (6)  L.R.  8  Ch.  254. 

(3)  [1891]  1  Cb.  213,  at  p.  239.  (6)  [1892]  2  Q.B.  573. 

(7)  6  B.C.  45. 
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Excelsior    oJ^  appeal  from  the  Judge  who  sanctioned  it. 
Invbstment       [G-  B.  Simpson,  J.   The  Judge  can  only  give  validity  to  a  scheme 
Building  Co  ^'^^^^  ^^^  ^^^  ^^^  been  complied  with] 

^^^Lro  "^'       The  Court  must  assume  that  when  the  sanction  was  given  all 
V.  the  conditions  of  the  Act  had  been  complied  with. 

PUKLAN. 

[Stephen,  J.  Does  it  not  appear  in  Sovereign  Life  Assurance 
Co,  V.  Dodd  (6),  that  the  Court  went  behind  the  sanction  of  the 
Judge  ?] 

In  that  case  a  matured  policy  was  set  off  before  winding-up 
against  a  debt  due  by  the  policy-holder  to  the  company. 

The  decision  in  that  case  did  not  turn  on  the  point  raised  here. 

[He  referred  to  the  report  of  the  case  in  the  Court  below  ([  1 892] 
1  Q.B.,  pp.  408,  409)]. 

There  is  no  winding-up  here,  but  s.  3  of  the  Act  brings  about 
conditions  analogous  to  a  winding-up,  that  is  a  restriction  of  the 
ordinary  rights  of  creditors. 

Sly,    There  is  no  such  section  in  the  English  Act  as  our  s.  3. 

Sir  Julian  Salmnons,  Q.C.  Under  the  English  section  the 
winding-up  is  vacated ;  there  is  no  real  difference  for  the  purposes 
of  the  point  at  issue  here. 

Stephen,  J.  This  case  will  be  better  understood  by  a  considera- 
tion of  the  pleadings  as  they  stand.  By  the  declaration  the 
plaintiff  company  sued  the  defendant  as  a  member  of  the  company 
for  calls  in  respect  of  the  shares  held  by  him.  The  plea  on 
equitable  grounds  does  not  exactly  set  forth  the  state  of  facts  as 
they  appear  from  the  subsequent  pleadings,  its  effect  being  that 
the  defendant  had  paid  the  calls  by  anticipation.  The  replication 
on  equitable  grounds  shews  the  true  facts,  namely,  that  the 
defendant  was  a  creditor  of  the  company  in  respect  of  a  deposit 
made  by  him  with  the  company,  so  that  it  is  strictly  a  case  of 
set  off  rather  than  of  payment.  The  replication  then  sets  up  an 
arrangement  between  the  company  and  its  depositors  made  under 
s.  3  of  the  Joint  Stock  Companies  Arrangement  Act,  1891. 

It  further  shews  that  the  provisions  of  section  3  in  respect  of 
the  calling  of  a  meeting  of  depositors,  and  otherwise  with  respect 
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to  the  making  of  the  arrangement,  were  duly  complied  with,  and        1898. 
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that  was  duly  sanctioned  by  the  Court.     The  replication  then    Exoblsiob 
alleges  that  by  virtue  of  the  arrangement  the  alleged  agreement  i^yKg^MBjsT 
as  to  the  set  off  of  deposits  against  calls  was  void,  as  all  payments 
of  deposits  were  postponed  under  the  arrangement. 

The  replication  was  not  demurred  to,  but  the  defendant  in  his 
joinder  in  demurrer  appended  certain  objections  to  the  replication. 

We  hold  the  replication  good  on  the  grounds : — First,  that  as 
by  the  agreement  sanctioned  the  payments  under  the  deposits 
were  to  be  postponed  to  a  date  beyond  that  at  which  they  were 
at  first  made  payable,  the  plaintiff  could  not  insist,  when  a  call 
was  made,  that  the  bank  should  pay  it  prior  to  the  postponed 
date.  In  short,  we  hold  that  the  new  agreement  impliedly 
abrogated  the  original  one. 

Further,  it  would  be  a  fraud  on  the  other  creditors  if  this  set 
off  were  allowed,  because  under  para^aph  6  of  the  arrangement 
the  directors  have  power  to  pay  off  any  deposits  or  portion  of 
deposits  should  the  funds  of  the  company  permit,  and^  if  the 
agreement  were  allowed  to  stand  in  face  of  the  arrangement, 
those  funds  might  be  materially  diminished. 

PriTna  facie,  therefore,  the  replication  sets  up  an  arrangement 
binding  on  all  the  depositors  under  which  the  defendant  cannot 
evade  payment  of  his  calls. 

The  rejoinder  seeks  to  displace  that  arrangement,  and  the 
main  question  to  be  decided  is  whether  it  does  so,  thereby 
rendering  the  arrangement  null  and  void  against  the  defendant 
and  all  the  parties  to  it. 

The  rejoinder  alleges  that  separate  meetings  of  depositors, 
depositor  shareholders,  and  depositor  shareholders  who  had  agreed 
as  to  any  calls  made  on  their  shares,  were  not  held  to  consider 
the  arrangement. 

I  am  of  opinion  that  this  Court  is  bound,  in  the  first  place,  to 
assume  that  all  the  provisions  of  the  Joint  Stock  Companies 
Arrangement  Act  were  complied  with,  and  that  the  Judge  who 
sanctioned  the  arrangement  did  so  on  proper  and  just  grounds. 

In  In  re  Alabama,  ike,  Company  (1),  Lindley,  L.J.,at  pp.  288, 
239,  says,  with  regard  to  the  sanctioning  of  arrangements  under 

(1)  [1891]  1  Ch.  213. 
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the  Act : — "  What  the  Court  has  to  do  is  to  see,  firat  of  all,  that 
the  provisions  of  that  statute  have  heen  complied  with;  and 
secondly,  that  the  majority  has  been  acting  bona  fide.  The 
Court  also  has  to  see  that  the  minority  is  not  being  overridden  by 
a  majority  having  interests  of  its  own,  clashing  with  those  of  the 
minority  whom  they  seek  to  coerce.  Further  than  that,  the 
Court  has  to  look  at  the  scheme  and  see  whether  it  is  one  as  to 
which  persons  acting  honestly,  and  viewing  the  scheme  laid  before 
them  in  the  interests  of  those  whom  tliey  represent,  take  a  view 
which  can  be  reasonably  taken  by  business  men.  The  Court 
must  look  at  the  scheme,  and  see  whether  the  Act  has  been 
complied  with,  whether  the  majority  are  acting  bona  fide,  and 
whetherthey  arecoercing  theminority  in  order  to  promote  interests 
adverse  to  those  of  the  class  whom  they  purport  to  represent ; 
and  then  see  whether  the  scheme  is  a  reasonable  one,  or  whether 
there  is  any  reasonable  objection  to  it,  or  such  an  objection  to  it 
as  that  any  reasonable  man  might  say  that  he  could  not  approve 
of  it." 

I  say  that  this  Court  is  bound  to  suppose  that  the  Judge  who 
sanctioned  the  arrangement  had  those  principles  present  to  his 
mind,  and  that  the  arrangement  he  sanctioned  was  arrived  at 
fairly,  and  was  in  itself  fair  and  just. 

|[t  is  contended  on  behalf  of  the  defendant  that,  because  there 
were  no  separate  meetings  of  what  he  alleges  to  be  separate 
classes  of  depositors,  the  Act  was  not  complied  with.  I  am  of 
opinion  that  it  cannot  be  necessary  in  all  cases  that  separate 
meetings  should  be  held. 

With  regard  to  this  particular  case  let  us  consider  that  the 
bare  fact  only  is  stated  in  the  rejoinder  that  such  a  meeting  was 
not  held.  It  is  consistent  with  it  that  the  defendant  was  an 
assenting  party,  summoned  to  and  present  at  the  meeting  at 
which  the  arrangement  was  discussed.  It  is  not  shewn  even  that 
it  was  ever  brought  to  the  attention  of  the  Judge  that  there  were 
separate  classes  of  depositors.  No  absolute  necessity  for  separate 
meetings  is  shewn,  nor  was  the  point  raised  before  the  Judge,  but 
on  the  contrary  the  facts  are  consistent  with  all  classes  having 
bad  an  opportunity  to  object  to  the  scheme. 
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arrangement  could  now  be  set  aside  on  the  ground  urged  by  the    Excelsiob 
defendant.     Otherwise  he  might  lie  by  designedly  and  upset  the  investment 
whole  scheme  by  alleging  afterwards  the  bare  omission,  by  which,  ^     ^^^  ^ 
in  his  rejoinder,  he  seeks  to  displace  the  replication.     Once  it  is   and  Bank, 
admitted  that  a  meeting  was  held,  it  is  incumbent  on  the  defen- 
dant   to    displace   the  replication,  and   it  is  argued   that  it   is 
displaced  by  the  bare  omission  to  hold  separate  meetings. 

The  only  authority  cited  in  support   of  this   contention  was 
Sovereign  Life  Assurance  Company  v.  Dodd  (1). 

That  case  brought  forward  prominently  the  fact  that  the 
defendant  there  was  dissentient,  and  to  my  mind  that  makes  all 
the  difference,  and  I  am  content  to  rest  my  decision  upon  that 
point.  In  that  case  Boioen,  L.J.,  says,  at  p.  582  : — "  I  feel  grave 
doubt  whether  the  term  'policy-holder'  includes  those  persons  who 
have  been  policy-holders,  but  whose  policies  have  matured  not 
by  death,  but  by  the  happening  of  the  stipulated  event ;  but  it  is 
unnecessary  to  deeide  that  question  if  we  think  that  under  the 
Act  of  1870  the  deed  of  arrangement  did  not  bind  dissentient 
creditors.  What  is  the  proper  constuction  of  that  statute  ?  It 
makes  the  majority  of  the  creditors,  or  of  a  class  of  creditors,  bind 
the  minority ;  it  exercises  a  most  formidable  compulsion  upon 
dissentient,  or  would-be  dissentient  creditors,  and  it  therefore 
requires  to  be  construed  with  care,  so  as  not  to  place  in  the  hands 
of  some  of  the  creditors  the  means  and  opportunity  of  forcing 
dissentients  to  do  that  which  it  is  unreasonable  to  require  them 
to  do,  or  of  making  a  mere  jest  of  the  interests  of  the  minority." 

Ifameeting  was  called  at  which  all  these  depositors  were  present, 
I  do  not  see  how  the  case  cited,  which  refers  only  to  the  case  of  a 
dissentient,  can  apply. 

The  point  as  to  the  necessity  for  separate  meetings  was  not 
fully  discussed  in  that  case,  as  there  the  policy  had  matured  and 
there  was  no  reason  that  a  set  off  should  not  be  allowed  in  the 
winding-up. 

I  am  not  now  deciding,  as  it  is  not  necessary  for  me  to  decide, 
that,  if  the  pleadings  were  amended  by  adding  an  allegation  that 
the  defendant  was  a  dissentient  from  the  scheme,  the  case  might 

(1)  [18a2]2Q.B.  673. 
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plain  that  we  must  give  such  a  meaning  to  the  term  'class'  as 
will  prevent  the  section  being  so  worked  as  to  result  in  confiscation 
and  injustice,  and  that  it  must  be  confined  to  those  persons  whose 
rights  are  not  so  dissimilar  as  to  make  it  impossible  for  them  to 
consult  together  with  a  view  to  their  common  interest."  My 
present  impression  is  that  the  classes  here  were  not  so  dissimilar. 

For  these  reasons  I  think  the  rejoinder  mentioned  is  bad. 

With  regard  to  the  other  rejoinders  we  are  all  agreed  that  they 
are  bad.  The  first  simply  sets  out  the  terms  of  the  arrangement, 
and,  among  them,  clause  6,  which  cannot  have  any  bearing  on 
the  replication.  The  next  we  hold  bad  as  a  departure.  They 
both  set  up  rights  under  the  new  arrangement.  Judgment  must, 
therefore,  pass  for  the  plaintiffs  on  the  record, 

G.  B.  Simpson,  J.  I  am  of  opinion  that  the  objection  of  the 
defendant  to  the  replication  cannot  be  sustained ;  the  replication 
amounts  to  an  answer  to  the  plea,  and  is  a  good  one.  I  am  also 
of  opinion  that  the  defendant's  rejoinders  are  bad,  other  than  the 
rejoinder  as  to  separate  meetings,  and  for  the  same  reasons  as 
those  given  by  Stephen,  J.  I  cannot,  however,  agree  with  StephenHy 
J.,  as  to  the  rejoinder  I  have  specially  mentioned.  Were  it  not 
for  the  view  he  has  expressed,  I  should  have  no  doubt  at  all  on 
the  point,  but  I  now  give  my  opinion  with  some  doubt. 

The  question  on  which  a  difference  of  opinion  has  arisen  among 
the  members  of  the  Court  is  this :  the  defendant  was  a  shareholder 
in  the  plaintiff  company,  and  was  also  a  person  who  had  deposited 
money  with  the  company;  he  deposited  that  money  upon  a 
special  agreement  that,  if  any  calls  were  made  upon  the  shares 
held  by  him,  he  was  not  to  be  liable  to  pay  them  except  in  one 
way,  that  is  by  the  appropriation  of  money  deposited  in  satisfac- 
tion of  the  calls.  A  man  in  that  position  is,  in  my  opinion,  in  a 
totally  different  position  from  an  ordinary  depositor  without  any 
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I  am,  therefore,  of  opinion  that  such  first-mentioned  depositor  buili^ino  Co. 
18  in  a  different  class  from  a   mere  depositor  shareholder,  or  a  ^^"^l^*"^' 
depositor  without  the  special  agreement,  by  reason  of  his  having  »• 

inconsistent  and  possibly  antagonistic  rights. 

The  Joint  Stock  Companies  Arrangement  Act  is  one  which  ^•^•^"*^**~'^ • 
requires  most  careful  consideration  in  construing,  as  it  is  an  Act 
which  interferes  with  people's  rights,  and  capable  of  working 
great  injustice  unless  carefully  administered.  It  contains  pro- 
visions by  which  a  majority  can  bind  a  minority,  under  which  a 
hostile  majority  may  have  the  opportunity  of  inflicting  irreparable 
injustice  on  the  minority.  The  Legislature,  therefore,  wisely 
provided  that,  in  order  that  a  majority  should  bind  a  minority,  it 
must  be -a  majority  of  the  same  class  as  the  minority. 

Upon  this  point  I  will  refer  to  the  judgment  of  Bowen,  L.J., 
in  In  re  Alabama,  &c.,  Company  {\).  At  p.  243,  he  says: — 
"The  object  of  this  section  is  not  confiscation.  It  is  not  that  one 
person  should  be  a  victim,  and  that  the  rest  of  the  body  should 
feast  upon  his  rights.  Its  object  is  to  enable  compromises  to  be 
made,  which  are  for  the  common  benefit  of  the  creditors  as 
creditors,  or  for  the  common  benefit  of  some  class  of  creditors  as 
such.  Now,  it  is  very  important  to  observe  that  creditors  of  the 
company  may  have  other  interests  besides  those  of  creditors,  and 
that  there  may  be  a  class  of  creditors  composed  of  many 
individuals,  some  of  whom  have  only  interests  as  members  of 
that  class,  but  others  of  whom  may  have  interests  of  a  predomi- 
nant kind  which  they  hold,  not  as  members  of  that  class,  but 
because  they  belong  also  to  some  other  class  of  creditors,  or 
because  they  also  belong  to  the  body  of  shareholders  of  the 
company.  Therefore,  although  in  a  meeting  that  is  to  be  held 
under  this  section,  it  is  perfectly  fair  for  every  man  to  do  that 
which  is  best  for  himself,  yet  the  Court,  which  has  to  see  what 
ij)  reasonable  and  just  as  regards  the  interests  of  the  whole  class, 

(1)  [1S91]  1  Ch.  213. 
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AND  The  same  learned  Jud^e,  in  Sovereiqn  Life  Assurance  Com- 
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^, '        and  to  find  out  what  is  meant  by  it  we  must  look  at  the  scope  of 

Phelan.     ^j^^  section,  which  is  a  section  enabling  the  Court  to  order  a 

G.E.^mpmm^,  meeting  of  a  class  of  creditors  to  be  called.     Tt  seems  plain  that 

we  must  give  such  a  meaning  to  the  term  *  class  *  as  will  prevent 

the  section  being  so  worked  as  to  result  in  confiscation  and 

injustice,  and  that  it  must  be  confined  to  those  persons  whose 

rights  are  not  so  dissimilar  as  to  make  it  impossible  for  them  to 

consult  together  with  a  view  to  their  common  interest." 

That  language  is  very  distinct,  and  the  learned  Judge  seems  to 
have  had  the  same  idea  present  to  his  mind  as  he  had  in  the  caee 
I  have  just  before  cited. 

In  this  case  we  have  depositors,  who  are  also  shareholders,  and 
who  have  a  special  agreement  under  which  they  have  a  right  to 
have  the  amount  of  their  deposits  applied  towards  payment  of 
calls.  Are  not  their  interests  different  to  those  of  shareholder 
depositors  who  have  no  sucli  agreement,  and  different  again  to 
those  of  mere  depositors  ? 

Bowen,  L.J.,  then  proceeds  to  point  out  the  difference  between 
policy-holders  whose  policies  had  ripened  into  debts,  and  those 
whose  policies  might  not  ripen  into  debts  for  years  to  come,  and 
continues : — *'  It  was,  therefore,  not  right  to  summon  as  members 
of  one  and  the  same  class  those  who  had  an  absolute  bar  against 
any  claim  of  the  company,  and  those  who  had  not.  I  think, 
therefore,  that  there  was  no  release  of  the  defendant's  claim 
against  the  plaintiffs,  and  that  the  appeal  must  be  dismissed." 

So  here,  I  think  it  was  not  right  to  summon  the  three  classes 
I  have  mentioned  to  one  meeting. 

No  doubt,  in  that  case,  it  appears  that  the  defendant  was  a 
dissenting  creditor,  but,  as  shewn  by  the  marginal  note  to  the 
report  of  the  case,  the  decision  was  based  on  grounds  other  than 
the  question  of  set-off. 

(1)  [1892]2Q.B.  573. 
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to  bind  him.     If  it  is  once  admitted  that  a  differeilt  class  exists,   and  Bank, 
there  must  be  a  separate  meeting  of  that  class.  i^, ' 

I  may  point  out  that  the  plaintiff  company  is  not  trying  to  bind     Phelan. 
this  defendant  by  an  agreement  to  which  he  was  bjol  Bssenting  Qj^simpmrnJ. 
party ;  they  are  trying  to  bind  him  by  a  majority  of  persons  not 
belonging  to  the  same  class  as  himself  ;  therefore  I  see  no  necessity 
for  an  allegation  that  the  defendant  was  a  dissenting,  or  not 
assenting  creditor.     Further,  the  replication  assumes  that  the 
defendant  was  a  dissenting  creditor.     The  defendant  can,  in  my 
opinion,  only  be  bound  by  a  majority  at  a  properly  called  meeting. 
It  was  contended  by  Sir  Jvlian  Salomons  that  the  Court 
cannot  go  behind  the  an*angement  after  it  has  been  sanctioned, 
bat  I  am  of  opinion  that  the  sanction  of  the  Court  does  not  give 
validity  to  an  arrangement  which  was  not  come  to  in  accordance 
with  the  provisions  of  the  Act. 
[His  Honour  referred  to  the  words  of  s.  3.] 
Before  sanction  can  be  given,  a  proper  meeting  must  have  been 
called. 

This  Court  will  always  pay  respect  to  a  decision  of  the  English 
Court  of  Appeal,  as  it  is  in  fact  bound  to  do,  and,  in  my  opinion, 
we  are  bound  by  the  principle  laid  down  in  Sovereign  Life 
Asmrance  CoTnpany  v.  Dodd  ( 1 ),  which  is  to  the  effect  that  no 
person  is  bound  by  an  arrangement  under  the  Act  unless  a  meeting 
is  summoned  of  the  class  to  which  such  person  belongs. 

I  therefore  think  that  the  rejoinder  is  in  that  respect  good,  and 
the  demurrer  to  it  bad. 

Cohen,  J.  I  concur  with  their  Honours  that  the  replication  is 
good,  and  the  second  and  third  rejoinders  are  bad. 

With  regard  to  the  fourth  rejoinder,  I  concur  with  Stephen,  J. 
It  is  set  up  as  an  answer  to  the  second  replication  of  the  plaintifi 
company,  which  sets  out  that,  ''after  the  making  of  the  said 

(1)  [1892]  2  QB.  573. 
H  2 
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__^^- agreement "  (that  is  the  agreement  that  deposits  should  be  utilised 

Excelsior    in  payment  of  calls)  "  and  the  said  deposit  and  before  the  making 
Investment  oi  the  said  calls     ....     a  compromise  or  arrangement  was 
Building  Co.  P^^P^^®^  between  the  plaintiff  company  and  the  depositors  of 
AND  Bank,    money  in  the  said  bank  in  respect  of  all  obligations  of  the  plain- 
ts, tiff  company  in  respect  of  such  deposits.     .     .  " 

That  replication  is  so  far  a  complete  answer  to  the  plea ;  but 

Cohen  J.     the  fourth  rejoinder  sets  up  that  separate  meetings  of  depositors, 

depositor  shareholders,  and  depositor  shareholders  who  had  agreed 

for  the  payment  of  calls  on  their  shares  as  above-mentioned,  were 

not  summoned. 

The  fair  interpretation  of  the  replication  is  that  the  defendant 
was  summoned  to  the  meeting  which  was  held,  and  had  an 
opportunity  of  attending ;  and,  inasmuch  as  there  is  no  assertion 
to  the  contrary,  or  that  he  was  dissentient,  I  think  the  Court  may 
fairly  conclude  that  the  defendant  was  an  assenting  party  to  the 
scheme  of  arrangement. 

It  was  suggested  by  Dr.  Sly  that,  because  it  is  stated  in  the 
replication  that  the  arrangement  was  agreed  to  by  a  majority, 
therefore  it  follows  that  the  defendant  formed  one  of  the  minority, 
but  I  am  unable  to  take  that  view. 

I  agree  with  Sir  Julian  Salomons  that  we  must  presume  that, 
when  the  Judge  sanctioned  the  scheme  of  arrangement,  the  pro- 
visions of  the  Act  had  been  duly  complied  with  ;  and,  further,  I 
am  of  opinion  that,  if  the  defendant  wants  to  shew  that  he  was 
not  an  assenting  party,  the  burden  of  proof  is  upon  him. 

It  may  be  stated,  as  a  general  rule,  that  the  Court  will  be  strict 
in  not  allowing  vested  rights  to  be  taken  away  except  by  clear 
words ;  but  in  a  matter  of  this  kind,  where  a  compromise  of 
rights  and  liabilities  is  sought,  and  the  general  benefit  rather  than 
the  individual  interest  is  contemplated,  I  do  not  think  that  the 
Act  of  Parliament  should  be  construed  with  rigid  strictness. 
Upon  this  it  is  instructive  to  read  a  passage  in  the  judgment  of 
Vaiighan  Wiiliamj^,  J.,  in  In  re  Engl  ink,  Scott  i^^h  and  Australian 
Chartered  Bank  (\) :  "When  I  came  to  consider  whether  I  had 
jurisdiction  to  make  the  order,  I  could  not,  it  seemed  to  me,  but 

(1)  [1893]  3  Ch.  385,  at  p.  392. 
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take  into  consideration  what  I  may  call  the  tide  of  authority.        189& 


V, 

Phklan. 


Cohen  J. 


The  decisions  of  twenty  years  or  a  quarter  of  a  century  ago  shew    excelsior 
the  strongest  possible  feeling  that  one  ought  never  to  deprive  any  i^.y^^MKNT 

creditor  of  his  common  law  right,  and  ought  never  to  require  him         and 

°  ^  .  ^        .  Building  Co. 

to  give  up  anything,  to  which  he  is  by  law  entitled,  at  the  will  of   and  Bank, 

the  majority  of  the  creditors,  unless  all  the  steps,  which  are  pro- 
vided by  the  statute,  have  been  most  carefully  followed,  and  the 
tendency  was  to  construe  in  the  strictest  possible  manner  any 
statute  which  gave  to  the  majority  of  creditors  the  right  to  im- 
pose their  will  upon  the  minority.  But  I  do  not  think  that 
anyone  who  has  followed  the  subsequent  decisions — whether  under 
the  Conapanies  Acts  or  the  Bankruptcy  Acts — will  hesitate  to  say 
that  the  tendency  of  late  has  been  rather  to  favour  the  power  of 
the  majority  of  creditors  to  impose  their  will  upon  the  minority, 
and  to  construe  the  legislation  upon  the  subject  with  some  freedom. 
In  fact,  whatever  the  subject  matter  of  legislation,  the  tendency 
of  the  Courts,  rightly  or  wrongly,  has  been  to  construe  Acts  of 
Parliament  with  freedom,  and  to  approach  neirer  to  legislation 
by  construction  than  the  Judges  in  former  days  used  to  consider 
themselves  entitled  to  do.  I,  therefore,  feel  that  I  ought  to  con- 
strue this  Act  of  Parliament  freely,  and  to  try,  as  far  as  I  can,  to 
adapt  it  to  the  particular  necessity  which  has  arisen  in  this  case." 
I  need  hardly  say  that  Vaughan  WilHams,  J.,  was  a  Judge  who 
had  vast  experience  in  this  branch  of  the  law ;  and  his  judgment 
in  the  case  was  affirmed  on  appeal. 

The  passage  I  have  quoted  shews  the  tendency  of  the  Courts 
in  modem  days  towards  a  liberal  construction  of  the  statute.  In 
order,  however,  to  prevent  a  majority  from  unfairly  affecting  the 
minority,  the  scheme  of  arrangement  must  be  brought  before  a 
Judge  for  sanction. 

I  now  consider  whether  or  not  the  defendant  is  legally  justified 
in  setting  up  that  separate  meetings  of  classes  alleged  by  him  to 
be  distinct  should  have  been  held.  So  far  as  I  can  see  there  were, 
in  this  case,  no  distinct  classes  within  the  meaning  of  the  cases. 

A  meeting  of  depositors  was  called,  and,  in  my  opinion,  the 
depositors  having  the  special  agreement  above  referred  to  are  not 
a  distinct  class  from  the  depositors  who  had  no  such  agreement, 
80  as  to  make  it  impossible  for  them  to  consult  together  in  their 
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1898.       common  interest  as  to  the  scheme.     But,  even  if  I  am  wrong  in 


AND  Bank, 

Ltd. 

r. 

Phelan. 


Cohen  J. 


Excelsior    this,  the  defendant  should  have  brought  the  matter  before  the 
Investment  J^<ige  who  sanctioned  the  scheme,  and  should  not  have  lain  by 

BuiLDrN^'o  Co.  ^^^  ^^^  "P  ^^"^  P^^°*^  ^^  ^^^®  ^^^S®- 

It  should  be  borne  in  mind  that,  whilst  the  defendant  had  his 

vested  rights,  so  had  the  other  depositors,  and  if  they  were  induced 
to  abandon  or  qualify  those  rights  by  the  knowledge,  as  is 
probable,  that  they  could  rely  on  the  uncalled  capital  of  the  com- 
pany, free  from  restrictions,  as  a  fund  from  which  the  liabilities 
of  the  company  could  at  any  rate  in  part  be  met,  it  is,  to  say  the 
least,  manifestly  inequitable  that  the  defendant  should  then 
have  remained  silent  as  to  the  agreement  which  he  alleges  he  had 
with  the  directors,  and  now  seek  to  enforce  it  as  against  the  other 
depositors,  when  the  uncalled  capital  is  being  resorted  to,  to 
liquidate  the  company's  liabilities. 

In  1881, /ti  re  Madras  Irrigation  and  Canal  Company  (1) 
was  decided.  In  that  case  a  meeting  of  creditors  was  called  to 
consider  a  compromise  between  the  liquidator  and  the  creditors 
of  the  company  ;  at  this  meeting  creditors,  who  were  also  share- 
holders, attended  and  voted  at  the  meeting,  yet  it  was  held  that 
their  votes  could  be  taken  into  consideration,  so  as  to  make  the 
vote  of  the  majority  binding  on  the  minority ;  though  it  might 
well  have  been  argued  that  the  interests  of  shareholder  creditors 
were  opposed  to  those  of  the  other  creditors.  That  case  was 
followed  in  our  own  Courts  in  The  Metropolitan  Mutual  Per- 
manent Building  and  Investment  AsHociatlon,  Limited  (2). 

In  that  case  there  were  two  classes,  debenture  holders,  who  were 
also  shareholders,  and  debenture  holders,  who  were  not  share- 
holders ;  taking  each  of  these  cleusses  separately  there  was  not  a 
statutory  majority,  but  counting  the  votes  of  the  two  classes 
together  there  was  a  sufficient  majority.  A,  H,  Simpson,  J.,  held 
that  the  votes  could  be  taken  together  as  being  those  of  one  class 
of  creditors. 

The  next  case  which  I  shall  refer  to,  is  Sovereign  Life  Assur- 
ance Company  v.  Dodd  (3).  The  real  decision  in  that  case  does 
not  seem  to  me  to  apply  to  the  present      There  the  real  question 


(1)  W.N.  [1881]  172.  (2)  8  B.C.  11. 

(3)  [1892]  2  Q.B.  573. 
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was  as  to  the  right  of  Dodd  to  a  set  off  against  the  company,  and        1S98. 
the  real  decision  was  as  to  that  set  off. 


V, 

Phelan. 


Cohen  J. 


Excelsior 

The  next  case  is  In  re  Alabama,  &c,,  Company  (1).    There  a  invbstmbnt 

meeting  of  "  first  debenture-holders "  was  called,  the  debentures  „     ^^^  ^ 
,  ,     ,  ,  .  Building  Co. 

representing  a  liability  of  l,500,000i. ;  at  the  meeting  there  were  awd  Bank, 
present  72  first  debenture-holders,  8  first  debenture-holders  who 
were  also  holders  of  second  debentures,  and  21  first  debenture- 
holders  who  w^ere  also  shareholders,  but  representing  only  about 
500,000L ;  now  that  may  be  considered  a  fairly  mixed  meeting, 
and  one  containing  antagonistic  elements^  and  yet  the  scheme  was 
sanctioned.  The  point  that  there  had  not  been  separate  meetings 
of  the  different  classes  of  first  debenture-holders  was  not  definitely 
raised,  though,  if  it  had  been  a  tenable  one,  it  might  not  unreason- 
ably be  assumed  it  would  have  been  taken,  for  the  scheme  was 
aetiyely  opposed  both  out  of  and  in  Court  by  two  of  the  21 
debenture-holders. 

In  his  judgment  North,  J.,  at  p.  229,  says : — "  In  the  present 
case  it  was  suggested  that  some  of  the  persons  who  had  voted  as 
first  debenture-holders  might  have  been  influenced  by  their  being 
also  holders  of  second  debentures.  But  there  is  no  evidence 
before  rae  upon  which  I  can  give  any  weight  to  that  argument. 
There  is  nothing  in  the  slightest  degree  impugning  the  good  faith 
and  honest  intention  of  all  the  first  debenture-holders  who  support 
the  resolution." 

In  the  report  of  the  case  on  appeal^  at  p.  234,  counsel  for  the 
liquidator  said  in  argument : — ''  It  is  said  that  many  of  the  class 
are  not  looking  at  the  matter  only  as  first-class  debenture-holders, 
but  as  having  other  interests.     That  would  not  be  conclusive." 

To  this  LincUey,  L.J.,  says : — "  No ;  but  it  is  a  matter  to  be  con- 
sidered by  the  Court  as  to  confirming  the  scheme." 

Counsel  for  the  liquidator  then  submitted: — "The  Court, 
though  it  may  think  the  scheme  not  advantageous,  will  not  refuse 
to  confirm  it  unless  it  can  see  that  the  scheme  cannot  possibly 
be  for  the  benefit  of  the  first-class  debenture-holders.'* 

To  this  LindUy,  L.J.,  says : — "  Unless  we  see  that,  all  we  have 
to  do  is  to  see  that  a  minority  is  not  overborne  by  a  majority 
composed  of  persons  who  have  adverse  interests." 

(1)  [18911  IGh.  213. 
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1898.  In  his  judgment,  at  p.  239,  Livdley,  L.J.,  says : — "  Now,  it  is 


V. 

Phklan. 


Cohen  J. 


Excelsior  said,  and  said  with  truth,  that  some  of  the  majority  held  second 
Investment  debentures,  and  it  is  also  said  that  some  of  the  majority  were 
Building  Co  shareholders  holding  a  considerable  amount  of  shares,  and  it  is 
AND  Bank,  urged  that  they  voted  not  simply  as  first  debenture-holders,  and 
were  not  looking  at  the  matter  from  the  point  of  view  of  first 
debenture-holders,  but  from  the  point  of  view  of  second  debenture- 
holders  and  of  interested  shareholders.  That  state  of  complicated 
interest  would  not  prevent  them  from  voting,  but  it  would 
necessarily  induce  the  Court  to  look  with  caution  and  care  at  the 
effect  of  what  was  done  at  that  meeting.  Now,  I  could  understand 
that  a  dissentient  might  say  that,  in  consequence  of  the  shortness 
of  the  notice  convening  the  meeting,  in  consequence  of  the  com- 
plex interests  of  some  of  the  majority,  that  meeting  did  not 
really  represent  the  views  of  the  debenture-holders.  I  can  under- 
stand that,  and  I  can  understand  that  it  might  be  reasonable  to 
convene  another  meeting  to  ascertain  whether  the  real  bulk  of 
the  first  debenture-holders  were  in  favour  of  the  scheme,  but  no 
such  application  has  been  made;  and  Mr.  Rigby,  thinking 
probably,  1  suppose,  that,  if  another  meeting  were  convened, 
there  would  still  be  three-fourths  against  him,  has  naturally  not 
desired  to  have  another  meeting  called." 

If  the  defendant  here  thought  that  he  was  being  unduly  over- 
ridden by  the  majority,  it  was  his  duty  to  bring  that  fact  to  the 
notice  of  the  Judge  at  the  time  of  the  application  for  the 
sanctioning  of  the  scheme  ;  to  hold  otherwise  would  lead  to  the 
gravest  uncertainty,  and  to  perhaps  a  greater  danger  and  disaster 
than  if  there  had  been  no  scheme  of  arrangement  sanctioned. 

In  In  re  London  Chartered  Bank  oj  Australia  (1),  Vaughan 
WilliaTns,  J.,  at  p.  545,  says  (after  referring  to  the  judgment  of 
Lindley,  L.  J.,  in  In  re  Evglish,  Scottish  and  Australian  Chartered 
Bank)  (2) : — "  It  seems,  therefore,  that  I  ought  to  sanction  the 
present  scheme  unless  there  is  something  ex  facie  wrong  about  it, 
or  unless  something  is  brought  to  my  attention  shewing  that 
there  has  been  some  material  oversight  or  miscarriage." 

In  this  case  there  is  no  such  thing  as  oversight  or  miscarriage 
suggested,  and,  if  there  had   been,  the  defendant  should   have 

(1)  [1893]  3  Ch.  540.  (2)  [1893]  3  Ch.  385. 
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bronght  it  before  the  Judge  who  sanctioned  the  scheme.     It  is        1898. 
too  late  now  to  raise  the  point.    The  fact  remains  he  was  a    Exoblsior 
depositor  at  a  depositors'  meeting.  Investmbnt 

For  these  reasons,  I  am  of  opinion  that  the  reioinder  is  bad  in  ^     ^^^  ^ 

.  .  Building  Co. 

law,  and  there  must  be  judgment  for  the  plaintiff  company.  and  Bank, 

Judgment  for  the  plaintiffs,  Phelan. 

Attorneys  for  the  plaintiffs :  A,  Rofe  <fe  Son.  Cohen  J. 
Attorneys  for  the  defendant :  Fitzkardinge,  Son  &  Houston. 
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WRENCH  i;.  RICHARDSON  &  WRENCH,  Limited. 
1898.         Moore  Street  Improvement  Act,  54  Vic.  Xo,  30 — Assessment — Nature  of  liability — 


Feb   18  Landlord  and  tenant — Covenanttopay  rates,  fajceM,  assessments,  impositions  and 

June  24.  charges. 

The  plaintiff,   the  owner  of  freehold  property  within  the  improvement  area 
The  C.J.       contemplated  by  the  Moore  Street  Improvement  Act,  64  Vic.  No.  30,  let  to  the 
deep    71  J.     defendants  for  ten  years  by  a  lease  containing  a  covenant  by  the  lessee  to  pay 
Cohen  J.      "  ^^  taxes,  rates,  assessments,  impositions  and  charges,  whether  municipal,  paro- 
chial or  otherwise,  now  and  hereafter  to  be  imposed,  etc.,  excepting  a  Government 
property  tax."    The  Moore  Street  Improvement  Act  came  into  force  about  two 
years  after  the  date  of  the  lease,  and  the  plaintiff,  having  paid  certain  annual 
instalments  of  the  amount  thereby  assessed  in  respect  of  the  premises,  now  sued 
the  defendants  under  the  covenant  to  recover  the  amount. 

Held,  that  the  liability  imposed  upon  owners  of  property  by  the  Moore  Street 
Improvement  Act  is  a  personal  liability  upon  such  owners,  and  not  a  charge  upon 
the  land. 

Held,  further  (Cohen,  J.,  disseniiente),  that  the  liability  imposed  by  the  Act  was 
not  contemplated  by  the  parties  when  executing  the  lease,  and  was  not  covered 
by  the  terms  of  the  covenant. 

This  was  a  special  case  stated  under  the  Common  Law  Proce- 
dure Act  for  the  opinion  of  the  Supreme  Court.  The  facts  are 
fully  stated  in  the  judgments. 

CvZlen,  for  the  plaintiff. 

Oordon,  for  the  defendants. 

Cur.  adv.  vvlt. 

June  24.  On  the  24th  June  judgment  was  delivered. 

The  Chief  Justice.  The  plaintiff  in  this  case  is  the  owner  of 
certain  freehold  property,  situate  in  Pitt-street,  Sydney.  By  an 
indenture  of  lease,  dated  the  17th  of  April,  1889,  the  plaintiff 
leased  the  premises  in  question  to  the  defendants  for  a  term  of 
ten  years  from  the  1st  of  April,  1889.  This  lease  contained 
amongst  others  a  covenant  in  the  words  following :  "  And  shall 
and  will  well  and  trulj^  pay,  or  cause  to  be  paid,  all  taxes,  rates, 
£U3sessments, impositions  and  charges,  whether  municipal,  parochial 
or  otherwise,  now  and  hereafter  to  be  imposed,  assessed,  levied 
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or  made  payable  on  or  in  respect  of  the  premises,  excepting        1898. 
nevertheless  a  Government  property  tax."  Wrench 

After  the  date  of  this  lease,  the  Moore  Street  Improvement  richabdson 
Act  of  1890  (54  Vic.  No.  30)  and  the  Moore  Street  Improvement  *^^^^^^' 
Act  Amendment  Act  of  1892  (55  Vic.  No.  13)  came  into  force. 
The  premises  in  question,  although  not  situate  in  Moore-street,     '^^^^  C- J- 
aiie  within  the  "  improvement  area  "  mentioned  in  s.  4  of  the  54th 
Vic.  No.  30. 

The  Legislature  have  assumed  that  all  lands  within  this  "  im- 
provement area  "  will  be  permanently  improved,  both  as  to  the 
capital  and  annual  value,  by  the  improvement  of  Moore-street, 
and  accordingly  have  provided  that  all  owners  of  land  within 
this  "  improvement  area  "  shall  pay  a  certain  specified  sum  as  a 
contribution  towards  the  sum  necessary  for  the  carrying  out  of 
the  improvement  in  question.  This  contribution  may  either  be 
paid  in  one  sum  by  the  owner,  or  the  payments  may  be  spread 
over  a  period  of  years  not  exceeding  100  or  less  than  50.  The 
amount  of  the  plaintiff's  contribution  has  been  assessed  at  1 ,560i., 
which  spread  over  100  years  at  4  per  cent,  amounts  to  63i.  138.  2d. 
per  annum.  The  Municipal  Council  of  Sydney  has  called  upon 
the  plaintiff  to  pay,  and  she  has  paid  the  sum  of  SiSl,  58.  lOd., 
being  five  annual  instalments  at  the  rate  of  63{.  138.  2d. 

The  plaintiff  now  seeks  to  recover  this  amount  as  against  the 
defendants,  contending  that  under  the  covenant  in  the  lease  the 
defendants  are  liable.  On  the  other  hand,  the  defendants  contend 
that  the  covenant  does  not  include  a  payment  of  this  description. 
The  question  for  the  determination  of  the  Court,  is,  whether  this 
contribution  falls  within  the  terms  of  the  covenant  in  the  lease 
so  as  to  render  the  defendants  liable  for  its  repayment  to  the 
plaintiff? 

Now,  t\\  o  matters  have  to  be  considered  :  first,  the  construction 
of  the  Act  of  Parliament ;  and  secondly,  the  construction  of  the 
covenant. 

The  Act  provides  that  the  funds  necessary  for  the  carrying  out 
of  the  improvement  shall  be  ascertained,  and  when  ascertained 
shall  be  raised  in  two  ways.  As  to  a  sum  not  less  than  one-half 
of  the  whole  amount  the  owners  of  the  lands  within  the  improve- 
ment area  are  to  be  liable  to  pay,  and  as  to  the  balance  s.  25 
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1898.        of  the  Act  provides  that  this  is  to  be  paid  out  of  a  "  special  street 
Wrkkoh     improvement  rate,"  to  be  raised  as  therein  mentioned.     Upon 
Richardson  ^''PP^*''^  ^^^  Court  may  reduce  the  contribution  of  the  owner  to 
&  Wrench,  one-fourth  of  the  whole,  thus  casting  three-fourths   upon  the 
"  Special  Street  Improvement  Rate."     The  55  Vic  No.  13  repeals 
The  C.J.     8.  25  of  the  54  Vic.  No.  30,  and  provides  that  in  place  of  a 
"  Special  Street  Improvement  Rate  "  being  provided  for,  "  The 
City  Fund"  should  defray  that  which  the  "Special  Street  Im- 
provement Rate  "  was  intended  to  meet.     As  to  how  the  "  City 
Fund"  is  constituted,  see  the  43  Vic.  No.  3,  s.  217. 

Now  it  appears  to  me  that  the  54  Vic.  No.  30  imposes 
upon  the  owners  of  the  land  a  personal  liability  to  pay 
the  contribution  in  question.  Sects.  4,  5,  6,  7  and  26 
have  reference  to  "owners  only."  Sect.  4  provides  for  an 
initiatory  notification  which  is  to  contain  a  large  number 
of  details,  amongst  others  it  is  to  state  the  respective  pro- 
portion in  which  the  owners  of  property  within  the  improve- 
ment area,  and  the  City  Fund  shall  defray  the  cost.  Sect.  5 
provides  that  the  proportion  which  the  owners  have  to  pay  shall 
not  be  less  than  one-half  of  the  whole;  this  may  be  on  appeal 
reduced  to  a  sum  not  less  than  one-fourth  of  the  whole.  Sect  6 
provides  for  the  deposit  at  the  Town  Hall  of  an  assessment-book 
in  which  shall  be  specified  the  amount  which  every  owner  of 
property  within  the  improvement  area  shall  be  required  to  pay 
in  respect  of  his  property  as  his  share  of  the  aggregate  amount 
of  the  contribution  of  all  such  owners.  In  the  determination  of 
this  share,  the  council  have  to  regard  the  position  of  every  such 
property  and  the  degree  of  permanent  enhancement  in  its  capital 
or  annual  value  which  the  said  improvement  may  reasonably  be 
expected  to  produce.  Sect.  7  provides  for  appeals  by  owners 
only.  No  right  of  appeal  is  reserved  to  occupiers.  Sect.  26  pro- 
vides the  means  of  enforcing  payment  of  any  sum  payable  by 
way  of  contribution  for  any  owner,  and  this  must  be  either  by 
distress  of  his  goods  if  any  upon  the  property,  see  s.  118,  or  by 
action  or  suit,  see  s.  238  of  the  43  Vic.  No.  3.  It  is  manifest  that 
this  Act  creates  no  charge  upon  the  land,  nor,  as  in  some  Acts  of 
this  .nature,  is  the  tenant,  if  there  be  one,  made  liable  either  pri- 
marily or  at  all,  payment  cannot  be  demanded  from  him,  nor  has 
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he  any  right  of  appeal.     Again,  it  will  be  observed  that  this  Act        1898. 

does  not  contain  the  provision  to  be  found  in  most  Acts  of  this     Wrencu 

class  that  its  provisions  are  not  to  affect  any  contract  as  to  the  ^      ^* 
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payment  of  rates,  etc.,  which  may  have  been  made  between  the   k  Wbkncu, 

landlord  and  tenant. 

All  this  leads  me  to  the  conclusion  that,  for  this  improvement     xhe  G.J. 
which  was  supposed  to  enhance  the  capital  or  annual  value  of 
the  property,  the  owner  has  to  submit  to  a  charge,  which  is  not 
imposed  upon  the  land,  but  is  one  of  a  personal  nature  only. 

Now  having  considered  the  effect  of  the  Act  for  the  purpose 
of  ascertaining  the  nature  of  the  charge,  I  turn  to  the  covenant, 
and  I  am  of  opinion  that  this  annual  payment,  which  may  at  any 
time  be  commuted  at  the  plaintiffs  pleasure  is  not  a  tax,  a  rate, 
an  assaasment,  an  imposition  or  a  charge  within  the  meaning  of 
the  covenant. 

A  large  number  of  authorities  were  cited  before  us.  I  have 
carefully  considered  these  and  many  others,  some  decided  in 
favour  of  the  landlord,  some  in  favour  of  the  tenant.  It  was 
said  by  Mr.  Justice  Chrove,  in  Aldridge  v.  Feme  (1) :  "  It  is  difficult 
to  extract  any  very  distinct  rule  from  the  numerous  cases  upon 
this  subject."  I  think,  however,  it  is  safe  to  lay  this  down,  that 
in  the  first  place  the  Act  imposing  payment  should  be  considered, 
to  ascertain  the  nature  of  the  charge,  whether  it  be  a  charge  upon 
the  land  or  one  of  a  personal  nature  upon  the  owner.  Whether 
the  charge  is  one  for  the  permanent  improvement  of  the  property, 
or  whether  the  Act  creates  a  rate  or  a  tax ;  and  then  looking  at 
the  lease  to  consider,  whether  this  charge  is  one  which  falls 
within  the  words  of  the  covenant.  So  far  as  I  know  the  54  Vic. 
No.  30  was  the  first  attempt  by  the  Legislature  to  apply  what  is 
known  as  the  "  betterment  principle "  to  improvements  made 
within  the  city  of  Sydney.  It  can  scarcely  be  supposed,  there- 
fore, that,  when  the  lease  of  the  17th  April,  1 889,  was  entered 
into,  that  it  was  within  the  intention  of  any  of  the  parties  to  that 
document  that  such  a  charge  as  this  should  be  embraced  in  the 
covenant.  That,  however,  is  not  conclusive  if  the  words  used 
are  large  enough  to  embrace  it. 

It  appears  to  me,  however,  that  a  charge  which  is  one  personal 
to  the  owner  made  for  the  improvement  of  the  property,  and 

(1)  17  Q.B.D.  214. 
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^8^^-        which  can  only  be  demanded  from  him,  is  not  a  tax,  rate,  assess- 

Wkench  ment,  imposition  or  charge  which  the  tenant  is  bound  under  this 
RicHABDsoN  covenant  to  pay  to  the  landlord.  In  Wilkinson  v.  Collyer  (1), 
j^'^  '  the  tenant  agreed  to  pay  all  rates,  taxes  and  assessments  payable 
in  respect  of  the  premises.  It  was  held  that  a  sum  assessed  upon 
The  C.J.  ^YiQ  owners  as  their  proportion  of  the  expense  of  paving  the 
street  upon  which  the  premises  abutted  was  not  a  rate,  tax  or 
assessment  within  the  meaning  of  the  agreement,  but  a  charge 
imposed  upon  the  owner  for  the  permanent  improvement  of  his 
property.  In  that  case  the  Act  contemplated  a  payment  by  the 
occupier  to  be  deducted  from  the  rent.  It  also  provided  for  non- 
interference between  landlord  and  tenant  as  to  any  contract  as 
to  the  payment  of  rates.  Manisty,  J.,  at  p.  4,  says :  "  That  raises 
the  question,  whether  the  expenses  of  paving  the  street  in  ques- 
tion, which  were  payable  by  the  owners,  though  recoverable  from 
the  occupier,  were  a  sum  payable  in  respect  of  the  premises  from 
which  the  tenant  had  agreed  to  indemnify  his  landlords.  It 
certainly  is  not  a  *  rate '  or  a  *  tax,'  but  a  sum  incurred  by  the 
vestry  for  improving  the  property  of  tJie  owners  of  the  premises ; 
and  unless  there  is  some  authority  to  the  contrary,  I  should  hold 
the  words  here  used  to  apply  to  rates  and  assessments  of  a  tempo- 
rary or  recurring  nature,  and  not  to  a  sum  which  is  a  charge 
upon  the  property  giving  it  an  increased  permanent  value.  But 
the  question  is,  whether  the  defendant  has  by  his  covenant  taken 
upon  himself  this  extraordinary  liability.  The  cases  seem 
to  shew  the  desire  of  the  Courts  not  to  impose  such  a  liability 
upon  the  tenant  unless  compelled  by  express  words,  or  necessary 
implication  to  do  so."  Orove,  J.,  in  Aldridge  v.  Fei^ne  (2)  speaks 
of  the  above  statement  as  the  only  broad  principle  to  be  found 
laid  down  in  these  cases.  Allum  v.  Dickinson  (3)  is  a  case  very 
much  to  the  same  effect  as  Wilkinson  v.  Collyer  (1).  There  the 
Master  of  the  Rolls  says,  at  p.  635 :  "  The  tenant  is  not  usually 
made  liable  to  any  charges  for  the  permanent  improvement  of 
the  property." 

It  may  be  said  that  the  charge  in  Allum  v.  Dickinson,  and  in 
Wilkinson  v.  Collyer,  was  not  a  recurring  charge,  as  the  charge 

(1)  13  Q.B.D.  1.  (2)  17  Q,B.D.  214. 

(.S)  9  Q.B.D.  632. 
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in  this  case  now  is,  but  it  must  be  borme  in  mind  that  the  owner     *  l^^^- 
may  discharge  the  whole  amount  at  once,  and  that  the  amount  is     Wrench 
spread  over  a  period  of  years  apparently  for  the  convenience  of  Richakdj'on 
those  who  do  not  desire  to  pay  at  once.    Accordingly  it  being  made        ^^p.     ' 
recurring  for  the  sake  of  convenience,  cannot  affect  the  question, 
or  afford  any  real  ground  of  distinction  between  this  case  and  '  ' 

those  cited.  If  the  gross  sum  charged  be  not  a  "  rate  "  or  a  "tax" 
neither  can  its  separate  portions  constituting  the  annual  payment 
become  such.  It  is,  therefore,  obvious  that  if  the  plaintiff  so  elect 
she  can  discharge  the  whole  of  the  liability  by  making  one  pay- 
ment, in  which  case  it  is  impossible  to  suppose  that  she  could 
recover  the  whole  or  any  part  of  the  payment  so  made  from  the 
tenant 

I  have  accordingly  come  to  the  conclusion  that  the  charge  in 
this  case  is  a  distinctly  personal  charge  upon  plaintiff,  and  was 
not  contemplated  by,  neither  is  it  included  within,  the  defendants' 
covenant.  This  being  so  the  defendants  are  entitled  to  judgment 
with  the  costs  of  suit. 

Stephen,  J.  I  need  not  refer  to  the  facts  of  this  case,  nor,  in 
detail,  to  the  authorities  cited  upon  one  side  or  the  other.  They 
are  referred  to  and  fully  commented  on  in  the  judgments  of  The 
Chief  Justice  and  Mr.  Justice  Cohen,  which  I  have  had  the 
advantage  of  reading  before  I  had  an  opportunity  of  preparing 
my  own  judgment.  As  far  as  the  authorities  are  concerned,  they 
are  so  numerous  and  depend  upon  such  nice  shades  of  distinc- 
tion, that,  with  the  exception  of  one  or  two,  to  which  I  shall 
more  particularly  refer,  they  have  scarcely  afforded  me  any  guide 
to  a  conclusion.  In  Budd  v.  Marshall  (1),  Bramwell,  L.J.,  says, 
"As  to  the  cases  it  is  extremely  difficult  to  take  them  into 
account."  Another  Judge  in  Wilkinson  v.  Collyer  (2),  contents 
himself  with  putting  a  construction  upon  certain  terms,  "  without 
regard  to  the  seemingly  conflicting  authorities  which  have  been 
cited."  In  Aldridge  v.  Feme  (3),  Orove,  J.,  says,  "  It  is  difficult 
to  extract  any  very  distinct  rule  from  the  numerous  cases  upon 
this  subject"  A  reference  to  pages  490  and  491  of  Bvdd  v. 
MarshaUf  in  which   the  cases  of   Tidswdl   v.    Whitworth  (4), 

(1)  5  C.P.D.  487.  (3)  17  Q.B.D.  214. 

(2)  13  Q.B.D.  1.  (4)  L.R.  2  C.P.  326. 


84  CASl^S  At  LAW.  OH,  S.  W.  tL 

1898.        and  Thovipson  v.  Lapioorth  {\)y  are  commented  on  by  Baggallay, 

Wrbnch     L.J.,  will  sufficiently  verify  the  difficulty  of  distinguishing  between 

RicHAHDsoN  decided  cases.     The  liability  of  tenants  has  turned  very  much 

&  Whknch,  upon  the  exact  expressions  used.     I  will  name  a  few  of  them, 

upon  combinations  of  which  decisions  have  turned,  e.g,,  rates, 

Stephen  J,    taxes,    impositions,     assessments,     burthens,     duties,     services, 

outgoings, — these   again   being  accompanied   by  other  phrases 

more  or  less  indicating  the  intent  of  the  parties.     So  again  with 

regard  to  the  intent  of  the  parties,  one  Judge  says  in  Budd  v. 

MarshaUf  "  Landlords  always  endeavour  to  extend  the  liability 

of  tenants   by  putting   in   additional  words,  and  in  this  they 

generally  succeed,  for  tenants  have  not  the  same  persistency." 

In  Alhvrti  v.  Dickinson  (2),  the  Master  of  the  Rolls  says,  "  The 
tenant  is  not  usually  made  liable  to  any  charges  for  the  permanent 
improvement  of  the  property,  though  "  he  adds,  "  this  is  not 
conclusive." 

Now  with  regard  to  the  terms  used  in  this  covenant,  it  is 
clear  that  the  liability  of  the  tenant  is  not  created  by  the  words, 
"rates   and   taxes."     With   regard   to  the  word  "impositions," 
Keatinge,  J.,  says,  in  Tidswell  v.  Whitworthy  referring  to  that 
expression,  "  Looking  at  the  words  with  which  it  is  associated  in 
this  covenant,"  (which  were  '  taxes,  rates,  assessments  *),"  it  seems 
to  me  that  that  word  is  not  to  be  taken  in  the  widest  sense  of  which 
it  is  susceptible,  but  that  it  must  be  limited  to  impositions  in  the 
nature  of  taxes,  rates,  and  assessments."     I  find  that  the  latest 
decision  but  one  of  those  that  have  been  cited,  i.e.,   Wilkinson  v. 
Gcllyer  (3),  gives  a  construction  to  those  words  in  favour  of  the 
tenant.     Manisty,  J.,  seems  to  have  reviewed  very  many  of  the 
conflicting  cases  to  which  I  have  referred.     He  says,  "  the  cases 
seem  to  shew  the  desire  of  the  Courts  not  to  impose  such  a 
liability  upon  the  tenant  unless  compelled  by  express  words,  or 
by  necessary  implication  to  do  so."     He  says  also,  "  unless  there 
is  some  authority  to  the  contrary,  I  should  hold  the  words  here 
used  to  apply  to  rates  and  assessments  of  a  temporary  or  recur- 
ring nature,  and  not  to  a  sum  which  is  a  charge  upon  the  property 
giving  it  an  increased  permanent  value."     He  further  characterises 

(1)  L.R.  3  C.P.  149.  (2)  9  Q.B.D.  p.  635. 

(3)  13Q.B.D.  1. 
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the  liability  sought  to  be  imposed  upon  the  tenant  as  extra-        I898. 
ordinary.     This  was  a  liability  to  pay  a  sum  assessed  upon  the     Wrbnoh 
owners  as  their  proportion  of  the  cost  of  paving  a  street  upon  r,chaedson 

which  the  premises  abutted.     In  Aldridge  v.  Feme,  Or(yf!e,  J.,   &Wrbnch, 

.         ,  '  ,  Ltd. 

says  that  the  only  broad  principle  is  that  laid  down  by  Manisty, 

J.,  in  Wilki7i8(yii  v.  Gollyer,  in  the  passage  I  have  just  quoted.    The    Stephen  J, 

judgment  in  the  case  of  Aldridge  v.  Fei^ney  the  latest  of  the  cases 

cited  on  this  subject,  was  against  the  tenant,  the  word  "outgoing" 

J»eing  principally  relied  upon,  together  with  the  words,  "  for  the 

time  being  payable  by  the  landlord  or  the  tenant  in  respect  of 

the  premises."     In  relying  upon  these  two  cases  I  feel  that  I 

should  be  standing  upon  safe  ground,  inasmuch  as  the  decisions 

were  made  in  full  view  and  consideration  of  all  past  ones.     The 

only  word  in  the  covenant  before  us  to  which  I  have-not  alluded 

is  the  word  "  charges,'^  and  I  cannot  see  that  its  introduction  can 

make  any  ditference.     No  charge  is  imposed  upon  the  land. 

I  will  only  add  that,  were  it  not  for  the  two  cases  upon  which 
I  have  based  my  judgment,  I  might  have  considered  that  the 
tenant  intended  to  run  all  risks,  and  used  words  fairly  capable 
of  carrying  out  that  intention.  If  it  had  entered  into  his  mind 
that  the  risk  he  ran  was  so  wide,  I  can  hardly  think  that  he 
would  have  consented  to  a  covenant  that  included  the  liability 
in  question.  It  is  some  satisfaction,  therefore,  that  the  tenant  is 
not  mulcted  in  a  sum  that  could  scarcely  have  been  in  the  con- 
templation either  of  himself  or  his  landlord. 

Cohen,  J.  The  plaintiffs  in  this  action,  by  indenture  of 
April  17th,  1889,  let  to  the  defendants  certain  premises  in  Pitt- 
street,  Sydney,  for  a  term  of  ten  years,  from  April  1st,  1889,  at  a 
clear  yearly  rental  of  2,000i.,  "  without  any  deduction  or  abate- 
ment whatsoever  "  ;  and  after  covenanting  for  payment  of  that 
rent,  the  defendants  further  covenanted  that  "  they  would  pay  or 
cau.se  to  be  paid  all  taxes,  rates,  assessments,  impositions,  and 
charges,  whether  municipal,  parochial,  or  otherwise,  then  or. 
thereafter  to  be  imposed,  assessed,  levied,  or  made  payable  on,  or 
in  respect  of,  the  premises,  excepting  a  Government  property 
tax."    In  the  year  1890  the  Moore  Street  Improvement  Act  of 

X.S.W.R.,  Vol.  XIX.,  Law.  1 
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189S.        1^90  was  passed  for  the  purpose  of   widening  and  improving 

VVbbnch~  Moore-street,   the    Municipal    Council   of    Sydney   having   the 

^'  necessary  powers  conferred  upon  it  for  that  purpose.     By  s.  4  of 

&  Wrench,  the  Act  a  list  of  the  owners  of  property  within  the  improvement 

Ltd 

area  had  to  be  included  in  a  notification  therein  mentioned,  and 
Cohen  J.  the  notification  had  also  to  contain  a  detailed  estimate  of  the 
cost  of  the  improvement,  including  the  cost  of  the  acquisition  of 
land,  and  the  amounts  and  dates  of  making  the  repayments 
necessary  to  defray  the  whole  cost,  together  with  interest  at  a 
rate  not  exceeding  four  pounds  per  centum  per  annum,  and  the 
period,  in  any  case,  over  which  such  repayments  would  spread 
was  not  to  exceed  100  years,  nor  be  less  than  50  years  ;  but  any 
owner  might  within  such  period  make  any  repayment  for  which 
he  was  liable,  with  interest  at  4  per  cent,  per  annum  to  the  date 
of  repayment. 

By  s.  5  the  proportion  in  which  the  owners  of  property  within 
the   improvement  area   should   contribute   to    the    entire   cost, 
together  with  interest,  was  not  to  be  less  than  one-half  of  such 
entire  cost  and  interest,  leave,  however,  being  reserved  to  the 
Supreme  Court  on  appeal  to  iix  the  liability  of  the  owners  to 
contribute  at  not  less  than  one-fourth  of  the  costs  and  interest. 
By  s.  6,  within  30  days  after  the  publication  of  the  notification 
referred  to  in  s.  4,  the  council  had  to  have  made  and  deposited 
at  the  Town  Hall  an  "  assessment-book"  in  which  was  specified 
the  amount  which  every  owner  of  property  within  the  improve- 
ment area  would  be  required  to  pay  in  respect  of  his  property,  as 
his  share  of  the  aggregate  amount  of  the  contributions  of  all 
such  owners.     In  determining  such  share  regard  was  to  be  had  to 
the  position  of  the  property,  and  the  degree  of  its  enhancement 
in  its  capital  or  annual   value,  which    the  improvement  might 
reasonably   be   expected    to   produce.      And    the    council    was 
required  during  three  successive  weeks  to  publish  in  the  Gazette 
and  two  newspapers  a  notice  stating  that  such  assessnient-hook 
•had  been  deposited  and  was  open  to  the  inspection  of  all  persons 
'interested  therein. 

By  s.  7,  within  30  days  after  the  last  publication  of  the  notices 
referred  to  in  s.  6,  any  owner  of  property  assessed  in  such  assess- 
ment-hook, might  give  notice  in  writing  to  the  town  clerk  of  his 
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intention  to  appeal  to   the  Supreme   Court  against  (1)    The        ^ft^^- 
inclusion  of  his  property  within  the  improvement  area ;    (2)  The     Wrench 
proportions  in  which  the  cost  of  such  improvement,  with  interest  Richardson 
thereon,  had  been  notified  as  chargeable  on  the  propeHy  ovrnera  *  ^"^^^' 
within  the  said  area     .     .     .     ;  (3)  The  amount  or  share  of  the 
contribution  at  which  such  owner  had  been  assessed  towards  the     Oo^^^  J- 
aggrej^ate  contributions  of  the  whole  of  such  owners. 

From  the  express  language  of  this  Act  the  payments,  or  as 
they  are  termed  in  it,  the  **  repayments,"  which  the  plaintiff  was 
required  to  make  were  "  assessments  "  which  the  owner  of  the 
property  was  '*  assessed "  at,  and  if  one  literally  and  strictly 
applies  the  language  of  s.  7,  the  cost  might  also  be  regarded  as  a 
"  charge,"  for  it  speaks  of  the  cost  as  chargeable  on  the  property 
owners.  It  is  clear  that  the  cost  is  not  a  charge  on  the  property, 
and  is  a  purely  personal  obligation  imposed  upon  the  owner ; 
but  imposed  upon  him  clearly  "in  respect  of"  the  property. 
Apart  from  the  words  of  s.  6,  which  speak  of  the  amount  which 
every  property  owner  is  required  to  pay  in  respect  of  his  pro- 
periy,  and  what  one's  intelligence  would  dictate,  if  legal  authority 
were  required  for  the  meaning  of  the  words  "  in  respect  of/'  it  is 
to  be  found  in  Brett  v.  Rogers  (1 ),  where  Bruce,  J.,  says  :  "  The 
words  *  in  respect  of  the  premises '  are  used  in  contradistinction  to 
the  words  '  on  the  premises^  and  an  assessment  or  duty  made  or 
imposed,  not  on  the  premises,  but  in  respect  of  the  premises, 
must  be  made  or  imposed  upon  some  person  in  respect  of  the 
premises,  and  an  assessment  duly  made  upon  any  person  in 
respect  of  the  promises  seems  to  us  to  come  within  the  meaning 
of  the  covenant."  See  also  Thoinpson  v.  LapivoHh  (2).  The 
assessed  amount  of  the  plaintiffs  contribution  as  owner  appear- 
ing in  the  assessment  book  is  lo60i.,  and  the  annual  repayment 
thereof,  if  extended  over  100  years  at  4  per  cent.,  is  63i.  13s.  2d. 
The  plaintiff  has  paid  five  of  these  instalments,  amounting  to 
3l8i.  5«.  lOd.,  and  now  seeks  to  recover  that  amount  from  the 
defendants. 

It  may  at  once  be  conceded  that  the  repayments  sought  to  be 
recovered  are  not  "  rates  or  taxes "  within  the  covenant.     But 

(1)  :i897]  1  Q.B.  at  p.  529.  (2)  L.R.  3  C.P.  149. 

2 


88  CASKS  AT  LAW.  [N.  S.  W.  R. 

1^^'       beyond  tliese  expressions,  and  with  the  view  of  extending  the 

Wrench     scope    of    the    covenant,   there    are    the   words   "  assessments, 

Richardson  impositions,  and  charges,"  and  connected  with  the  entire  preced- 

^NCH,  jj^^  parts  of  the  covenant,  whether  "  municipal,  pdvochial,  or 
otherwise, excepting  a  Government  property  tax"  That  the  con- 
Cohen  J.  tributions  by  property  owners  are  municipal  is  apparent,  seeing 
that  they  are  devoted  to  municipal  improvement,  and  are  raised 
and  disbursed  by  the  municipal  council ;  and,  although,  at  the 
date  of  the  covenant,  the  Government  property  tax  wa^  not  in 
the  contemplation  of  Parliament  any  more  than  was  the  raising 
of  money  for  the  improvement  of  Moore-street  under  the  Act 
now  in  review,  yet  provision  was  made  to  protect  the  lessees  from 
the  burden  of  the  property  tax,  whilst  the  exception  from  the 
covenant  of  any  such  charge  as  that  we  are  now  considering,  is 
not  made.  It  may,  however,  be  urged  in  answer  that  whilst  a 
property  tax  was  a  thing  generally  known,  and  might,  therefore, 
be  thought  of  in  framing  the  covenant,  such  a  charge  as  that  in 
the  Moore  Street  Improvement  Act  was  then  not  known  as  an 
existent  thing,  and  would  not,  therefore,  be  thought  of.  Still 
there  remains  the  question,  do  the  moneys  sought  to  be  recovered 
come  within  the  meaning  of  the  language  of  the  covenant. 

In  Payne  v.  Barridge  (1)  by  a  local  Act  commissioners  were 
authorised  to  pave  and  flag  footways,  and  the  costs  thereof  were 
to  be  paid  by  the  tenants  or  occupiers  of  the  houses  next  adjoin- 
ing, in  default  they  were  to  be  recovered  by  distress.  Another 
clause  empowered  the  tenant  to  deduct  the  costs  so  paid  by  hiiu 
out  of  his  rent.  The  tenant  subse(iuently  covenanted  to  pay  all 
**  taxes,  rates,  duties,  levies,  assessments,  and  payments  whatso- 
ever, which  were,  or  during  the  term  might  be,  rated,  levied, 
assessed,  or  imposed  on  the  premises."  The  tenant  was  held 
liable,  Pollock,  C.B.,  observing:  "The  language  of  the  defendant's 
covenant  leaves  no  doubt  .  .  .  This  covenant  was  entered 
into  since  the  passing  of  the  local  Act,  although  if  it  had  been 
made  before,  I  think  it  must  have  operated  in  the  same  manner 
.  .  .  .  It  cannot  be  doubted  that  the  charge  in  question  is  an 
assessnient  or  payment,  which,  according  to  the  terms  of  his  con- 
tract, is  to  be  borne  by  the  tenant."     Parke,  B.,  says  :   "  I  am  of 

(I)  12  M.  &  W.  727. 
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the  same  opinion.     The  words  of  the  covenant  must  be  construed        1898. 
according  to  their  natural  and  ordinary  sense,  and  it  seems  to     Wrench 
me  that  they  are  too  strong  to  be  got  over."     And  Alderson,  B.,  Richardson 
states :  "  I  entirely  agree.     If  the  parties  had  been  desirous  of   *  Wrench, 
imposing  this  particular  burden  on  the  tenant..  I  do  not  see  what 
other  terms  they  could  have  used  than  those  which  are  contained      CoJieii  J. 
in  this  lease."     Rolfe,  B.,  concurred. 

In  Sweet  v.  Seager  (I)  there  wits  a  covenant  by  which  the 
covenantor  covenanted  to  **  pay,  bear,  and  discharge  all     .     .     . 
such   Parliamentary,  parochial,  and  county,  district,  and  occa- 
sional levies,  rates,  assessments,  taxes,  charges,  impositions,  con- 
tributions, burthens,  duties,  and  services  whatsover  as  during  the 
term  should  be  taxed,  assessed,  or  imposed  upon  or  in  respect  of 
the  premises,  or  any  part  thereof."     It  was  held  that  the  expense 
of  drainage  works  done  upon  the  premises  under  the  authority  of 
the  Metropolis  Local  Management  Act,  1855  (18  &  19  Vic.  c.  120), 
was  within  the  covenant.     Cockburn,  C.J.,  in  his  judgment  says  : 
"It  was  clearly  the  intention  of  the  original  landlord,  and  also  of 
Seager,  that  the  tenant  should  bear  the  landlord  harmless  against 
all  charges  of  a  general  local  character  imposed  upon  or  in  respect 
of  the  premises.     The  words  used  are  very  large,  and  quite  large 
enough,  in  my  opionion,  to  include  the   impo.sition   or  duty  in 
question     ...     As  to  the  supposed  distinction  between  ordin- 
ary rates  and   occasional  particular  assessments  for  permanent 
improvements,  it  is  to  be  observed  that  the  same  suggestion  was 
made  in  Payne  v.  Burridge  (2)  and  the  Court  of  Exchequer  held 
that,   although   the    charge   was   in   respect    of    a   permanent 
improvement,  it  fell  within  the  terms  of  a  lease  subsequently 
made,  whereby  the  tenant  covenanted  to  bear  and  pay  all  taxes, 
rates,  duties,  levies,  assessments,  and  payments  whatsoever,  which 
were,  or  during  the  term  might  be,  rated,  levied,  assessed,  or 
imposed  on  the  premises.     Words  even  less  comprehensive  than 
those  of  the  covenant  in  the  present  case."     Cre^^well,  Crowder, 
and   WUlea,  JJ.,  agreed   with    the   judgment   of    the    learned 
Chief  Justice, 

Thompson  v.  Lapworth  (3)  was  a  case  in  which  the  tenant 
covenanted  to  pay  "all  taxes,  rates,  duties,  and  assessments  what- 

(1;  2  C.B.N.S.  119.  (2)  12  M.  &  W.  727. 

(3)  L.R.  3  C.  P.  149. 
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1898.  soever,  which,  during  the  continuance  of  the  demise,  should  be 
Wrench  taxed,  assessed,  or  imposed  on  the  tenant  or  landlord  of  the 
Richardson  premises  thereby  demised  in  respect  thereof."  The  vestry  of  the 
*Ttd^^^'  parish  under  s.  96  of  the  Metropolis  Management  Act  (25  &  26 
Vic.  c.  102)  paved  the  street  upon  which  the  premises  abutted, 
assessed  the  sum  payable  by  the  owner  at  49i.  28.  6d.  It  was 
held  that  this  was  a  duty  or  assef^svient  within  the  covenant. 
Willes,  J.,  at  p.  156  says  :  "  And  it  (the  Act  of  Parliament)  gives 
the  vestry  or  board  power  to  receive  payment  of  the  sums  charged 
or  assessed  on  the  respective  owners  by  instalments  spread  over 
a  period  not  exceeding  20  years,  the  remedy  for  the  recovery  of 
the  money  being  still  confined  to  the  owner."  And  at  p.  1 57  :  **  I 
come  back  then  to  the  terms  of  the  contract  itself,  and  to  the 
question  whether  the  inoney  which  the  landlord  was  bound  to 
pay,  and  did  pay,  was  a  money  payment  falling  within  the 
terms  of  the  defendants'  covenant.  It  appears  to  me  that  it  was. 
I  think  it  was  clearly  a  duty  in  the  sense  of  a  money  payment 
imposeduponthe  landlord  of  thepremises  demised  in  respect  thereof. 
Our  attention  has  very  properly  been  called  by  the  defendants' 
counsel  to  other  provisions  of  the  statute,  and  to  the  familiar 
rule  according  to  which  general  words  following  special  words  in 
deeds  or  acts  of  Parliament  are  to  be  restricted  to  the  particular 
genus;  and  that  the  words  'duties  and  assessments'  in  this 
covenant  are  to  be  referred  to  matters  ejusdenn  generis  with 
those  before  referred  to,  viz.,  '  taxes  and  rates,'  and  it  was  said 
that  it  was  not  likely  that  the  parties  in  framing  the  covenant, 
would  contemplate  that  the  tenant,  whose  term  perad venture 
might  last  only  five  years,  should  pay  an  assessment  which  was 
imposed,  not  as  an  ordinary  rate  or  tax,  but  for  the  permanent 
improvement  of  the  premises.  The  substance  of  the  argument  is 
this,  that  the  duties  intended  bv  this  covenant  are  not  occasional 
or  exceptional  expenses  incurred  once  for  all  in  respect  of  per- 
manent and  substantial  improvements,  but  duties  or  assessments 
accruing  from  year  to  year,  or  occasionally,  like  the  old  sewer 
rate  in  the  out  districts — matters  of  a  recurring  character.  The 
argument  is  a  strong  and  captivating  one,  and  one  to  which  I 
might  have  yielded  if  it  had  not  been  excluded  by  decisions 
which  ought  to  bind  us.     I   think  it  is  excluded  by  the  case   of 
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Payne  v.  Burridge  (1 ).     I  cannot,  without  carping  at  words,  point        1898. 
out  any  distinction  between  that  case  and  the  case  now  before  us."     Wrench 

Mr.  Justice  Keating  says :   "  It  was  urged  by  Mr.  Holker  that  richIrdson 
this  could  not  have  been  intended  to  be  a  charge  on  the  tenant,   *  Wrench, 
inasmuch  as  it  was  a  charge  incurred  in  the  permanent  improve- 
ment of  the  premises,  and  it  might  be  that  the  tenant's  interest      Cohen  J. 
in  them  would  enure  only  for  five  years.      But  the  argument  is 
much  weakened  by  the  consideration  that  the  twenty-one  years 
term  was  determinable  at  the  option  of  the  tenant  only,  and  not 
at  that  of  the  landlord." 

Lord  Chief  Justice  Bovill  says :  "  I  cannot  distinguish  this 
case  upon  any  principle  of  law  or  fact  from  Pay  lie  v.  Burridge. 
In  Cro88e  v.  Riw  (2)  the  defendant  covenanted  with  the  plain- 
tiff to  bear,  pay,  and  discharge  the  sewer  rate,  tythes,  rent,  charge 
in  lieu  of  tythes,  and  '  all  other  taxes,  rates,  assessments,  and 
outgoings  whatsoever,'  which  at  any  time  or  times  during  the 
said  demise  should  be  taxed,  rated,  charged,  assessed,  or  imposed 
upon  the  said  demised  premises,  or  upon  the  landlord  or  tenant 
in  respect  thereof,  and  under  it  he  was  held  liable  for  the 
expenses  of  making  a  drain,  which,  under  29  &  30  Vic.  c.  90,  s. 
10,  the  landlord,  as  '  owner,'  might  have  been  required  to  make 
*  as  an  outgoing.'"  Braraxvell,  B.,  in  his  judgment  says,  in  speak- 
ing of  the  nature  of  the  expense :  "  It  would  certainly  be  some- 
thing which  had  gone  out,  an  expense  which  he  had  been  at  in 
respect  of  the  premises,  and  it  would  have  been  an  expense 
imposed  upon  him."  Pollock,B,,  observes:  "  That  a  charge  paid 
in  consequence  of  the  making  of  a  sewer  was  an  outgoing  charged  in 
respect  of  the  premises,  or  on  the  landlord  or  tenant  in  respect 
thereof."  And  further  says:  "It  is  certain  that  the  general 
scope  and  intention  of  the  covenant  and  the  reservation  was  that 
the  landlord  should  get  the  rent  clear  of  all  charges." 

In  Hartley  v.  Hudson  (3),  the  cost  of  sewering,  levelling,  and 
paving  the  street,  in  which  a  house  was  situate,  under  the  Public 
Health  Act,  1848,  was  held  to  be  within  a  covenant  in  a  lease  to 
"  pay  all  rates,  taxes,  charges,  and  assessments  whatever,"  which 
now  are,  or  may  be,  charged  or  assessed  upon  the  premises,  or  any 

(1)  12  M.  k  W.  727.  (2)  L.R.  9  Ex.  209. 

(3)  4C.P.D.  367. 
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1898.        part  thereof,  or  upon  any  person  or  persons  in  respect  thereof,  or 
Wrench     a  "charge  upon  the  premises/'  "or  upon  a  person  in  respect  thereof." 

Richardson       Again  in  Budd  v.  Marshidl  (1),  the  defendant  was  held  liable 
Jfe  N'Vrknch 

Ltd.  '  for  the  cost  of  repairing  defective  drainage, under  the  Public  Health 
Act  of  1875;  under  his  covenant  to  "  bear,  pay,  and  discharge 
.  .  .  .  all  other  taxes,  rates,  duties,  and  assessments  whatso- 
ever, whether  Parliamentary,  parochial,  or  otherwise."  Though 
certainly  the  judgment  turned  mainly,  if  not  altogether,  upon  the 
word  "  duties,"  a  word  which  is  not  in  the  covenant  now  8uh 
jvxiice.  But  as  to  the  question  whether  covenants  of  this  class 
apply  only  to  recurrent  charges,  and  do  not  apply  to 
permanent  improvements,  Bnunwell,  L.J.,  says: — "It  is  said 
that  the  covenant  is  applicable  only  to  charges  which  are  recurrent 
in  their  nature ;  but  it  extends  to  improvement  rates,  which  are 
not  of  that  description.  It  has  heen  said,  why  should  not  this 
expense  be  borne  by  the  landlor<l  ^  But  the  question  is,  whether 
words  sufficiently  wide  have  been  used  to  cast  the  burden  upon 
the  tenant  ?  I  am  at  loss  to  see  what  other  words  can  be  put  in. 
It  seems  to  me  that  the  parties  intended  to  specify  everj^  kind  of 
disbursement  which  they  could  think  of.  Suppose  that  the  local 
authority  were  to  do  the  work  in  the  first  instance,  could  it  be 
contended  that  in  that  case  there  would  not  be  a  *  duty '  cast 
upon  the  landlord,  which  the  tenant  would  be  bound  to  discharge 
by  force  of  this  covenant  ?  Will  it  not  be  strange  if  the  landlord 
cannot  recover  it  from  the  tenant  because  he  has  himself  done 
what  was  necessary  ?  In  other  words,  will  it  not  be  unreasonable 
if  the  liability  depends  upon  the  circumstance  whether  the  local 
authority  itself  has  done  the  work  ?  Willes,  J.,  in  Thompson  v. 
Lapworth,  spoke  of  the  argument  as  captivating,  that  it  was 
an  injustice  to  the  tenant,  who  has  only  a  limited  interest,  to  be 
compelled  to  bear  the  whole  expense  for  his  landlord's  benefit ;  but 
the  answer  is,  that  under  a  lease  for  ninety-nine  years  the  tenant 
would  gain  substantially  the  whole  benefit.  Landlords  always 
endeavour  to  extend  the  liability  of  the  tenants  by  putting  in 
additional  words,  and  in  this  they  generally  succeed,  for  tenants 
have  not  the  same  persistency.     I  am  of  opinion  that  the  con- 

0)  .">C.P.D.  48L 
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straction  of  the  lease  is  in  favour  of  the  plaintiffs;  the  lessors        1898. 
wanted  to  get  as  rent  a  certain  fixed  sum  without  any  abatement."     Wrench 
Lord  Justice  Baggallay  says : — "  Before  concluding  I  must  say  ricjJrdson 

a  few  words  with  reference  to  an  argument  which  has  been   *  VVkknch, 

"  Ltd. 

somewhat  strongly  pressed  upon  us ;  it  has  been  urged  on  behalf 
of  the  defendant  that  it  would  be  inequitable  to  charge  upon  the  Cohen  J. 
tenant  an  expenditure  which  is  made  for  the  permanent  improve- 
ment of  a  property  in  which  he  has  only  a  temporary  interest, 
and  that  a  construction  which  would  have  that  effect,  should  not 
be  put  upon  the  covenant  in  question,  if  the  language  will  fairly 
admit  of  any  other.  Now  with  reference  to  this  argument  it 
must  be  borae  in  mind  that  a  tenant  for  a  term  of  years  derives 
a  benefit,  greater  or  leas,  according  to  the  unexpired  portion  of 
his  term,  from  any  expenditure  for  the  permanent  improvement 
of  the  property,  and  that  it  would  be  equally  inequitable  to 
impase  upon  the  landlord  the  whole  burden  of  an  expenditure, 
from  which  he  can  derive  no  benefit  during  the  remaining  portion 
of  his  tenants  term;  in  the  present  case  at  least  half  of  the 
defendant's  term  was  unexpired  at  the  time  when  the  drainage 
works  were  executed.  Again,  the  defendant  has,  by  the  terms  of 
the  covenant  which  we  are  now  considering,  clearly  taken  upon 
himself,  and  must  be  presumed  to  have  done  so  knowingly  and 
willingly,  some  burdens  which  may  result  in  a  benefit  to  the 
demised  premises  beyond  the  period  of  his  tenancy;  as  for 
instance,  'improvement  rates,'  which  under  ordinary  circumstances 
are  imposed  in  respect  of  an  expenditure  for  permanent  improve- 
ments ;  and,  inasmuch  as,  at  the  date  of  the  lease  a  Public  Health 
Act  was  in  force,  under  which  burdens  might  have  been  imposed 
upon  the  plaintiffs  similar  to  that  which  they  have  been  called 
upon  to  hear  under  the  existing  Act,  it  is  difficult  to  suppose  that 
such  a  burden  was  not  in  the  contemplation  of  the  parties  at  the 
time  when  the  covenant  was  entered  into.  But  even  if  the 
argument  has  force  to  the  extent  of  supporting  the  view,  that 
expenditure  of  a  like  character  should  primarily  be  thrown  upon 
the  landlord,  as  it  has  been  by  the  Public  Health  Act,  I  can  well 
undei*stand  that  for  the  purpose  of  obtaining  what  he  might  deem 
in  other  respects  an  eligible  lease  an  intending  tenant  would 
willingly  subject  himself  to  obligations,  to  which,  but  for  his 
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1898.        covenant,  he  would  not  be  made  liable.     Again,  it  is  common 

Wrench     knowledge  that,  generally  speaking,  the  object  of  a  landlord  is 

Richardson  ^^  secure  during  the  term  a  rent  of  certain  amount,  as  free  from 

ife  VVrknch,  0^11  (J eduction.?  as  the  law  will  permit,  and  to  effectuate  this  object 

the  amount  of  rent  is  fixed  with  reference  to  all  the  obligations 

Cohen  S.     which  the  tenant  may  be  willing  to  take  upon  himself,  and  I  can 

see  nothing  inequitable  in  holding  the  tenant  to  the  terms  of  his 

bargain." 

In  Batchelor  v.  Bigger  (I),  the  expense  of  paving  a  road  abutting 
on  a  house  under  the  Metropolis  Local  Management  Act  was  held 
to  come  within  the  tenant's  covenant  to  pay,  inter  alid^  all 
"  outgoings  "  of  every  description  in  respect  of  the  premises,  and 
it  was  further  held  that  the  meaning  could  not  be  regarded  as 
altered  because  the  agreement  was  only  for  three  years.  Kay,  J., 
who  heard  the  action,  says  : — "  Of  course  naturally  a  covenant  like 
this  refers,  pvivia  facie,  to  recurring  payments,  and  if  this  had 
been  in  the  form  of  a  recurring  payment,  as  it  might  have  been 
if  it  had  been  assessed  to  be  paid  by  instalments  spread  over  a 
number  of  years,  it  would  have  been  impossible  for  the  occupier 
to  maintain  that  the  inj^talments  during  his  tenancy  would  not 
be  payable  by  him.  But  I  agree  that  that  would  be  a  diff'erent  state 
of  things,  because  then  it  would  be  made  more  like  the  ordinary 
rate  or  tax,  which  is  a  recurring  payment,"  and  a  like  decision 
was  come  to  in  Aldvidge  v.  Feme  (2).  In  Brett  v.  Rogers  (3), 
the  expense  of  taking  up  a  defective  drain  and  laying  a  new  drain 
throughout  the  premises,  under  the  Public  Health  (London)  Act, 
1891,  was  held  to  be  payable  by  a  lessee  under  his  covenant  to 
pay,  inter  alia,  all  *  duties '  imposed  on  in  respect  of  the  premises." 

There  are  two  cases,  Allum.  v.  Dickinson  (4)  and  Wilkinson  v. 
Collyer  (5),  in  which  the  lessees  were  not  held  liable ;  but  the 
former  case  is  decided  upon  grounds  which  in  no  way  trench  upon 
the  authorities  already  cited,  and  the  latter,  if  inconsistent  with 
them,  should,  in  my  opinion,  not  prevail  against  the  line  of 
decisions  outside  it. 

(1)  GO  L.T.N.S.  416.  (3)  [1897]  1  Q.B.  525. 

(2)  17  Q.B.D.  212.  (4)  9  Q.B.D.  633. 

(5)  13Q.B.D.  1. 
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AUum  V.  Dickinson  (1)  decided  that  a  covenant  to  pay  all        1898. 
rates  and  assessments  charged,  assessed,  or  imposed   upon  the     Wrench 
demif^ed  premises,  or  upon,  or  payable  by  the  occupier,  or  tenant  Richardson 
in  respect  thereof,  did  not  cover  the  expense  of  paving  a  new    *  VVrench, 
street  assessed  upon  the  demised  house  under  25  &  26  Vic.  c. 
102.  s.  96.     At  p.  635  Jessd,  M.R.,  says:— "If  we  look  at  the      OohenJ. 
section  of  the  Act  of  Parliament,  namely,  s.  96  of  25  &  26  Vic. 
c.   102,    it    is    cei-tainly    not     charged     or    imposed     on     the 
premises.     It  is  imposed  on  the  owner  in  respect  of  the  premises. 
It  is  a  personal  demand  on  the  owner  which  may  be  enforced  on 
his  premises."     It  was  thus  clearly  shewn  that  it  did  not  come 
within  the  covenant  as  a  rate  or  assessment  upon  the  demised 
premises,  or  upon  or  payable  by  the  occupier  or  tenant  in  respect 
thereof. 

Wilkiiison  v.  Collyer  (2)  determined  that  the  expense  of 
paving  a  street  abutting  on  the  leased  premises  did  not  come 
within  the  meaning  of  a  covenant  to  pay  all  "rates,  taxes,  and 
assessments,"  but  from  the  observations  of  Manisty,  J.,  it  is  not 
unreasonable  to  assume  that  the  word  "charges,"  if  in  the  covenant, 
would  have  been  held  to  cover  the  expenditure. 

To  summarise  these  decisions  we  see  that  the  cost  of  "paving  and 
flagging  footways "  is  an  "  assessment  or  payment :"  Payne  v. 
Bumdge ;  "  drainage  '*  is  an  "imposition,"  "  duty,"  or  "  outgoing:" 
Sw€tt  V.  Stager y  Crosse  v.  Raw,  Budd  v.  Marshall,  Rogers  v. 
Bretts;  "  paving "  is  a  "  duty,"  "  assessment,"  or  "  outgoing:" 
Thompson  y.  Lapworthy  Batchelor  v.  Belts,  Aldmdge  v.  Feme; 
"sewerage,  levelling,  and  paving  "  is  a  "charge  and  assessment:" 
Hartley  v.  Hudson. 

In  my  opinion  the  payments  made  by  the  plaintiflf  came 
naturally  and  etymologically  within  the  words  of  the  covenant 
"assessments,  impositions,  and  charges,"  and  I  cannot  see  any 
suflicient  reason  why  they  should  not  be  held  to  do  so  legally. 
Conceding,  as  is  the  fact,  that  this  particular  obligation  was  not 
at  the  date  of  the  covenant  created  by  Parliament,  and,  therefore, 
was  not  as  a  definite  existent  thing  in  the  minds  of  the  plaintiff 
and  the  defendants  when  the  lease  was  executed,  yet  the  covenant 
contemplates, in  very  wide  language,the  future  imposition  of  rates, 

(1)  9  Q.B.D.  633. 
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1898.  taxes,  &c.  If  then  the  language  naturally  covers  the  obligation, 
Wrench  may  it  not  be  reasonably  said  that  the  defendants  willingly 
Richardson  Undertook  a  risk,  uncertain  in  its  range  though  it  then  was,  but 
&  Wrench,  within  which  this  disputed  liability  may  novv  fairly  come,  in  con- 
sideration of  procuring  a  lease  which  they  considered  advantageous. 
Cohen  J.  Although  the  Moore  Street  Improvement  Act  embodies  what  is 
known  as  the  "  betterment "  principle  for  the  first  time,  as  far  as 
I  remember,  in  our  municipal  legislation,  yet  the  obligation 
imposed  by  the  Act  was  so  imposed  because  it  was  considered 
that  the  work  contemplated  by  it  would  improve  the  property  of 
the  owners,  and,  therefore,  its  value  to  them,  and  it  is  obviously 
this  element  of  improvement  which  also  lies  at  the  base  of  the 
English  Acts,  and  likewise  forms  the  foundation  of  the  obligation 
created  by  them.  The  betterment  principle  is  the  principle  by 
which  the  extent  of  the  obligation  is  measured,  the  Legislature 
seeking  by  its  adoption  to  make  the  individual  obligation 
CO- extensive  with  the  estimated  enhancement  in  value  in  each 
individual  property,  affected  by  the  improvements,  but  not 
measured  by  the  mere  cost  of  the  works  so  far  a^  it  could  be 
exclusively  attributed  to  each  property.  A  rule  different, 
however,  from  the  betterment  rule  is  applied  to  measure  the 
extent  of  the  obligation  of  the  property  owner  under  the  English 
Acts ;  tlip  measure  of  that  obligation  apparently  being  the 
actual  cost  of  the  works,  apart  altogether  from  any  independent 
estimate  of  enhancement  in  tlie  value  of  the  ]iroperty  to  or  in 
connection  with  which  the  improvements  have  been  made. 
But  this  cannot  make  any  difference  as  to  the  existence  of 
the  liability,  though  it  may  as  to  its  extent.  It  has  been 
contended  that  if  the  plaintiff  can  succeed  as  to  these 
particular  payments  she  could  enforce  the  payment  of  the 
aggregate  amount  of  her  contributions  if  she  should  exercise  the 
option  of  at  once  paying  their  full  amount.  But  that  is  not  a 
necessary  sequitur,  for  in  my  opinion  the  only  burden  that  the 
lessor  could  fairly  and  justly  pass  on  to  the  lessees  is  that  which 
is  compulsory  under  the  Act,  and  as  it  only  enforces  payment  by 
instalments,  it  is  only  for  the  instalments  falling  due  during  the 
currency  of  the  leaso  that  the  lessees  can  be  held  liable  under  the 
covenant.  The  obligation  is  thus  made  co-extensive  with  the  enjoy- 
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ment  of  the  advantages.     If  the  lessor  for  her  own  benefit  and       J^*_ 
advantage  should  exercise  the  option  of  at  once  liquidating  her  full     Wrench 
liability  to  the  council,  that  should  not  be  done  to  the  prejudice  Richardson 
of  the  lessees.     Upon  reason  and  authority,  therefore,  I  am  of        l^.^      ' 
opinion  that  a  verdict  should  be  entered  for  the  plaintiff  for  the 

^    ,    .         ,  Cohen  J. 

amount  claimed. 

Verdict  entered  for  defendants. 

Attorneys  for  the  plaintiff:  Holdaivorth  &  Son. 

Attorneys  for  the  defendants:  Johnson,  Mmttr,  Simpson  & 
Co. 
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December  15. 


HILL,  CLARK  &  Co.  r.  DALGETY  ft  Co. 

Rahhit  Act  o/1890  (64  Fir.  No.  29),  8.  6—Crotrn  Lamls  Act  of  1889  (5.3   Vic,  No. 
21),  H.  8,  8uh-s.  6 — Appeal  from  Land  Appeal  Court. 

Priry  HeJd  (reversing  the  decision  of  the  Full  Court),  that  the  Land  Appeal  Court, 

Councu.        sitting  under  the  Rabbit  Act  of  1890,  has  power  at  the  request  of  a  party  to  state 
a  case  for  the  opinion  of  the  Supreme  Court. 

This    was    an    appeal   from    a  decision   of  the   Full    Court, 
reported  in  17  N.S.W.  L  R.  282,  where  the  facts  fully  appear. 

Sir  R.  Reidj  Q.C.,  and  V.  Hawkins,  for  the  appellants. 

Swinfen  Eady,  Q.C.,  and  Upjohn,  Q.C.,  for  the  respondents. 

The  judgment  was  delivered  by 

Sir  Richard  Couc^h.  This  is  an  appeal  from  an  order  of  the 
Supreme  Court  of  New  South  Wales  of  the  12th  August,  1896, 
dismissing  a  special  case  which  had  been  stated  for  its  opinion  by 
the  Land  Appeal  Court  of  New  South  Wales,  and  refusing  to 
answer  the  question  asked  therein  on  the  ground  that  the  Land 
Appeal  Court  had  no  jurisdiction  to  state  the  special  case.  By  s. 
4  of  the  Rabbit  Act  of  1890,  it  is  enacted  that  "  The  Land  Court 
and  the  Local  Land  Boards  shall  perform  the  duties  respectively 
imposed  upon  it  and  them  under  this  Act,  and  the  respective 
jurisdictions  of  the  said  Court  and  of  the  said  Boards  are  hereby 
extended  accordingl}'."  And  s.  5  (ii)  enacts,  "  The  provisions  of 
the  said  Acts"  (Crown  Lands  Acts)  "in  regulation  of  the 
procedure  before  a  Board,  and  upon  appeals  and  references  to 
the  Land  Court  thereunder  shall,  so  far  as  possible,  be  applied." 
One  of  these  provisions  is  in  s.  8  (vi)  of  the  Crown  Lands  Act  of 
1889,  and  is  as  follows: — 

**  Whenever  any  question  of  law  shall  arise  in  a  case  before  the  Land  Court  the 
Land  Court  shall  if  required  in  writing  by  any  of  the  parties  within  the  prescribed 
time  and  upon  the  prescribed  conditions  or  may  of  its  own  motion  state  and 
submit  a  case  for  decision  by  the  Supreme  Court  thereon  which  decision  shall  be 
ctjnclusive,**  etc. 

•  Present :  Lord  Watson,  Lord  Hobhouse,  Lord  Davey,  and  Sir  Richard 
Couch. 
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In  an  appeal  in  the  Land  Appeal   Court  by  the  respondents        1897. 
against  the  dismissal  by  the  Local  Land  Board  of  Cobar  of  an  hill,  Clark 
application  by  them  against  the  appellants  for  a  contribution  of  ^^' 

the  half  cost  of  the  erection  of  a  rabbit  proof  fence,  a  case  was     Daloety 

^  &  Co. 

stated  by  the  Land  Appeal  Court  at  the  request  of  the  appellants 

in  pursuance  of  the  above  sub-section  of  s.  8.     This  is  the  case   ^*^q^^^ 

which  was  dismissed  by  the  Supreme  Court. 

It  appears  to  their  Lordships  to.be  clear  that  the  stating  this 
case  is  part  of  the  procedure  of  the  Land  Court  in  the  appeal  to  it, 
and  that  it  is  also  clear  that  it  was  the  duty  of  the  Supreme  Court 
under  sub-s.  6  of  s.  8  of  the  Crown  Lands  Act  to  hear  the  case, 
and  return  it  to  the  Land  Court  with  a  decision  on  the  question 
submitted.     In  the  opinion  of  their  Lordships,  the  Supreme  Court 
was  in  error  in  holding  that  the  Land  Appeal  Court  had  no 
jurisdiction  to  state  the  case.     In  the  14th  paragraph  of  the  case, 
it  appears  that  there  was  a  question  of  law,  viz.,  whether  there 
having  been  no  assessment  by  the  Land  Board  under  proceedings 
which,  as  stated   in  the  case,  had  been  taken  against  former 
owners  of  the  same  property,  such  proceedings  were  a  bar  to 
pnxjeedings  against  the  appellants.     In  paragraph  15  of  the  case, 
it  Ls  said  that  the  question  for  consideration  of  the  Supreme 
Court  is,  "  Whether  the  Land  Appeal  Court  was  right  in  sustaining 
the  appeal  upon  the  grounds  set  forth  in  paragraph   14  hereof, 
and  directing  the  said  Board  as  therein  expressed."     It  may  be 
that  this  is  too  general,  and  does  not  state  the  question  of  law  so 
precisely  as  it  might  have  been  stated,  but  the  Supreme  Court 
could  have  returned   the  case   to  the   Land   Court  to  have  this 
amended.     It  did  aot  affect  the  power  of  the  Supreme  Court  to 
hear  it.  or  make  the  proceeding  an  appeal  generally  upon  the 
whole  case  which,  apparently  in  the  reasons  given  by  the  learned 
Judi^es,  they  consi<lered  it  to  be.     Their  Lordships  will,  therefore, 
humbly  advise  Her  Majesty  to  reverse  the  order  of  the  Supreme 
Court,  and  direct  it  to  hear  the  case,  and   return  it  with   the 
decision  of  the  Court  thereon  to  the  Land  Court.     The  respon- 
dents will  pay  the  costs  of  this  appeal. 

Ajypeal  upheld. 
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HOLLAND  V.  STOCKTON  COAL  CO. 

1898  Employers  Liability  Art  (50  Vic.  No.  8),  h.  9^Worhman—Afiner—Mamuil  lal>our 

—  Work  incidental  to  ordinary  einpfoyment. 

J  rt5^24  ^'  ^*®  *  miner  employed  in  the  defendants'  coal  mine,  and  ordinarily  engaged 

as  a  hewer.     The  mine  having  been   laid  idle  owing  to  the  occurrence  in  the 

The  C.J.       workings  of  a  poisonous  gas,  the  mani^ger  organised  an  exploring  party,  consisting 

Cohen  J.       partly  of  officials  and  partly  of  miners,  to  enter  the  mine  and  locate  the  origin  of 

c-**  I  ^^®  8*8-     ^^"  ^'*^  "^"^  ^^^  ^y  ^^*®  manager  to  make  one  of  the  party,  and  whilst 

*  down  the  mine  died  from  the  effects  of  the  gas.     The  plaintiff,  his  administratrix, 

sued  the  defendants  under  the  Employers  Liability  Act,  alleging  that  his  death 

was  caused  by  the  negligence  of  the  ruanager  in  taking  the  exploring  party  into 

the  mine  without  proper  precautions.     Held,  that  M.   was  a  workman  in  the 

employment  of  the  defendants  within  the  meaning  of  the  Employers  Liability  Act. 

If  the  real  and  substantial  business  of  a  person  wliose  avocation  is  mentioned 

in  the  Act  involves  manual  labour,  and  such  workman  is  injured  while  carrying 

out  some  duty  or  work  incidental  to  his  real  and  substantial  avocation,  although 

it  does   not   involve  immediate    manual    labour,  nevertheless    he  is  within  the 

purview  of  the  Act. 

Motion  to  set  aside  a  nonsuit. 

This  was  an  action  brought  by  the  administratrix  of  Thomas 
M'Alpine  against  the  Stockton  Coal  Co.,  Ltd.,  in  whose  mine 
M' Alpine  was  killed  in  December,  1896.  The  declaration  was 
drawn  under  the  Employers  Liability  Act,  50  Vic.  No.  8.  and 
contained  counts  framed  under  the  first  four  sub-sections  of  s.  1  of 
.  that  Act.  The  defendants  pleaded,  amongst  other  pleas,  that 
M'Alpine  was  not  a  workman  in  the  employment  of  the  defen- 
dants within  the  meaning  of  the  Act.  The  action  was  tried  at 
Maitland  in  October,  1897,  before  his  honour  Mr.  Justice  G.  B. 
Shnj^soii  and  a  jury  of  four,  and  at  the  close  of  the  plain tift^s 
case  the  defendants  applied  for  a  nonsuit.  The  argument  upon 
this  point  was  adjourned  to  Sydney,  and  on  the  26th  October  his 
Honour  granted  a  nonsuit,  holding  that  there  was  no  evidence 
that  M 'Alpine  was  a  workman  within  the  meaning  of  the  Act. 
It  appeared  from  the  evidence  that  on  the  2nd  December,  1896, 
the  dead  bodies  of  two  miners  were  found  in  the  workings.  An 
examination  was  thereupon  made  by  Mr.  Humble,  a  Government 
inspector,  who  discovered  the  existence  in  the  mine  of  carbon 
monoxide,  commonly  known  as  tire-stink,  a  highly  dangerous  gas, 


*_  • ' 
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of  which  the  presence  of  one-fifth  of  one  per  (5ient..  in  the  air  is       1898. 
speedily  fatal.     On  the  4th  December  the  manigef,  M'Aulifie,     Hollaud" 
organised  a  search  party,  consisting  of  officials  ajid*  .miners,  to     g^o^^TON 
explore  the  mine  and  locate  the  fires,  known  as  "  gob-firesr,:  which     Coal  Co. 
caused  the  fire-stink,  with  the  object  of  sealing  them  upf-ftnd  so 
putting  them  out  by  means  of  excluding  the  air.     A  messa^^as 
sent  by  the  manager  to  M' Alpine,  telling  him  to  come  to  work' 
at  half-past  six   that    night.     M'Alpine    accordingly   attended^.-, 
and  went  down  with  the  exploring  party,  and  was  killed  byr]V\. 
inhaling  the  poisonous  gas.      The   plaintiff  then  brought  the  'V'' 
present  action,  alleging  that  his  death  was  caused  by  the  negli-     "•/  -^ 
gence  of  the  mine  manager  in  taking  the  exploring  party  into 
the  mine  without  using  proper  precautions. 

Further  facts,  and  the  evidence  bearing  on  the  case,  are  stated 
in  the  judgment  of  The  Chief  JtLstice. 

Mr.  Justice  Simpson  found  that  there  was  no  evidence  on 
which  the  jury  could  reasonably  come  to  the  conclusion  that 
M' Alpine  was  engaged  to  perform  manual  labour,  and  unless  he 
was  engaged  to  perform  manual  labour,  and  unless  he  actually 
worked  at  manual  labour,  his  representative  could  not  recover. 
When  the  exploring  party  went  in  they  took  no  tools,  as  there 
was  no  work  to  be  done.  It  was  simply  an  exploring  party  to 
tind  out  the  position  of  the  gob-fires.  The  men  had  been  with- 
drawn from  the  mine,  and  no  coal  was  being  got,  and  his  Honour, 
under  these  circumstances,  held  that  M' Alpine  was  not,  at  the 
time  of  the  accident,  a  workman  within  the  meaning  of  the 
Employers  Liability  Act. 

The  plaintiff  now  moved  to  set  aside  the  nonsuit  upon  the 
ground  that  his  Honour  was  wrong  in  holding  that  there  was 
no  evidence  to  go  to  the  jury  that  M'Alpine  was  a  workman 
within  the  meaning  of  the  Employers  Liability  Act. 

Sir  Julian  Salomons,  Q.C.,  Edmunds  and  Tighe,  for  the 
plaintiff.  The  Employers  Liability  Act,  s.  9,  defines  a  workman 
to  be  "  a  railway  servant,  and  any  other  person  who,  being  a 
labourer,  servant  in  husbandry,  journeyman  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in  m^anual  labour    .... 

N.8.W.K,  VoL  XIX.,  Law.  K 
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•      •  • 

1898.       works  under  a.  contract  with  an  employer    ....    express  or 

Holland     implied."     TJjece   is  nothing  in  that  section  to  imply,  as  the 

Stockton    l^A'^Qed  Jja4^  held,  that  the  person  injured  must  be  actually 

Coal  Go.     engaged;  "iu  manual  labour  at  the  time  the  injury  is  sustained. 

The  sQcfUcfti  refers  to  the  general  nature  of  the  employment  neces- 

sary;  £ojdonstitute  a  person  a  workman ;  it  shuts  out  the  higher 

clo^ses  of  labour,  and  confines  the  benefit  of  the  Act  to  the  classes 

,  -cpn^prised  under  the  head  of  "  manual  labour."     Miners  and  the 

.''•.;<ttfier  persons  specifically  mentioned  are  assumed  to  belong  to  the 

'•••/•manual  labour  class,  and  with  regard  to  them  the  Court  is  relieved 

.  '•.•'*    from  enquiring  whether  their  occupations  involve  manual  labour. 

•/"V'       As  to  persons  not  mentioned,  the  standard  created  is,  are  they 

engaged  in  occupations  primarily  and  mainly  involving  manual 

labour?     Once,  then,  it  is  shewn  that  a  person  is  a  member,  either 

of  one  of  the  classes  specified   in  the  section,  or  of  a   trade 

involving  manual  labour,  and  that  he  is  employed  as  such  by  the 

defendant,  he  is  to  be  considered  a  "  workman  "  under  the  Act, 

and  it  is  immaterial  whether  he  was  actually  engaged  at  the 

time  of  injury  in  the  performance  of  manual  labour.     Otherwise 

a  miner,  who  has  perhaps  to  walk  through  miles  of  tunnel  to  get 

to  his  work,  could  not  recover  if  injured  while  doing  so:  Roebtick 

V.  Norwegian  Titanic  Co,  (1);  Leaxsh  v.  Gartside  (2);  Cowler  v. 

Moresby  Coal  Co.  (3).     In  the  present  case  M'Alpine  was  still 

working  under  his  contract  with  his  employer,  not  as  a. hewer  of 

coal,  which  was  his  general  occupation,  but  as  a  miner,  and  as 

long  as  he  was  working  as  a  miner  it  does  not  matter  what  was 

the  precise  nature  of  the  work  that  his  employer  palled  upon  him 

to  perform.     When  the  mine  was  laid  idle  the  employer  could, 

no  doubt,  have  put  an  end  to  the  contract,  but  instead  he  chose 

still  to  employ  him  as  a  miner,  to  explore  the  mine.     And  there 

was  evidence  that  it  is  customary  to  call  on  miners  to  do  such 

work,  and  that  it  is  part  of  their  contract  that  miners  are  liable  to 

be  called  upon  to  perform  it.     He  referred  to  Yarmouth  v.  Pravce 

(4) ;  Cook  V.  Metropolitan  Tramway  Co.  (5) ;  Smith  v.  Baker  (6) ; 

Thomas  v.  Quartermaine  (7). 

(1)  1  T.L.R.  117  (4)  19  Q.B.D.  647. 

(2)  1  T.L.R.  391.  (5)  18  Q.B.D.  683. 

(3)  I  T.L.R.  575.  (6)  [1891]  A.C.  325. 

(7)  18  Q.B.D.  685. 
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/.  Z.  Campbell,  for  the  defeDdants.  I  never  contended  that-  18^8. 
the  person  injured  should  be  actually  engaged  in  the  performance  Holland 
of  manual  labour  at  the  time  of  the  injury,  and  his  Honour  never  Stockton 
decided  any  such  point.  My  contention  was,  and  is  now,  OoalCo, 
that  the  contract  of  service  which  made  the  injured  person  a 
workman  within  the  Act  must  be  actually  subsisting  at  the  time 
of  the  injury.  Here  M' Alpine  was  a  miner,  a  hewer  of  coal 
employed  by  the  defendants,  and  paid  every  fortnight  according 
to  the  amount  of  coal  hewn  by  him.  The  moment  the  first 
deaths  occurred  in  the  mine  on  December  2nd,  the  mine  was,  by 
the  Coal  Mines  Regulation  Act,  laid  idle,  and  there  was 
either  an  actual  end,  or  a  putting  in  abeyance  of  the 
contract  under  which  M' Alpine  was  working.  The  company 
could  neither  order  him  to  work,  nor  could  he  demand  it  while 
the  gas  remained  in  the  mine.  It  was  to  the  interest  of  all  parties, 
both  employers  and  employed,  to  get  the  mine  to  work  again, 
and  an  exploring  party  was  formed,  as  the  evidence  shewed, 
merely  to  find  out  the  location  of  the  "  gob  fires."  The  party 
could  do  no  work  because  they  only  had  tea  bottles  and  lamps 
with  them.  Sealing  up  the  fires  was  bricklayers'  work,  and 
aeveral  bricklayers  were  kept  at  the  mine  for  that  purpose.  The 
plaintiffs  proved  no  contract  by  which  any  duty  could  be  implied 
on  M'Alpine's  part  to  go  into  the  mine  if  anything  unusual  or 
dangerous  occurred,  and  the  Court  cannot  imply  a  contract  under 
which  the  miner  was  to  go  into  danger.  It  was  a  purely  volun- 
tary service  on  M' Alpine's  part,  and  the  work  of  exploration  was 
not  a  work  necessitating  manual  labour — the  explorer  merely 
heing  required  to  use  his  eyes  and  nose — and,  therefore,  was  not 
within  the  Employers  Liability  Act.  It  cannot  be  held  that  the 
original  contract  to  work  as  a  miner  still  subsisted,  and  that  the 
nature  of  the  work  merely  was  changed  as  a  matter  of  con- 
venience, because  the  whole  foundation  of  the  original  contract 
i.e.,  the  measure  of  wages,  was  put  an  end  to  while  the  mine  was 
idle.  He  referred  to  the  cases  of  Grainger  v.  Ayiisley  (1);  Lobb 
V.  Amo8  (2) ;  Morgan  v.  'General  Omnibus  Co,  (3) ;  Jackson  v. 
HUl  (4);  Bound  v.  Lawrence  (5). 

(1)  6  Q.B.P.  182.  (3)  13  Q.B.D.  832. 

(2)  7  N.S.W.  L.R.  92,  (4)  13  Q.B.D.  618. 

(5)  [180211  Q.B.  226. 

Cur,  adv,  vult 
K  2 
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1898.  On  June  24th,  judgment  was  delivered. 

HOLIiAND  ^^ 

V,  The  Chief  Justice.    In  this  case  the  deceased  was  a  miner 

Coal  Co.  ^^^  ^*®  employed  by  the  defendants  as  a  coal-hewer,  being 
paid  at  the  rate  of  so  much  per  ton  on  the  coal  won  by  him. 
Upon  December  2nd,  1896,  a  large  quantity  of  poisonous  gas  was 
emitted  from  some  old  workings  in  the  defendants*  mine,  the 
result  of  which  was  that  two  men,  who  were  attending  the 
ventilating  furnace,  were  killed.  This  was  discovered  on  the 
morning  of  December  2nd  before  work  commenced,  and  the 
bodies  of  the  deceased  men  were  brought  to  the  surface.  On 
the  same  morning  Mr.  Humble,  one  of  the  Grovernment  inspectors 
of  collieries  in  New  South  Wales,  went  down  the  mine  to  the 
place  where  the  bodies  of  the  two  men  were  found,  and  by  smell 
detected  the  presence  of  this  poisonous  gas  known  by  the  various 
names  of  "fire  stink,"  "gob  stink,"  "white  damp,"  its  proper 
name  being  "  carbon  monoxide  gas."  The  mine  was  accordingly 
laid  idle  on  December  2,  3  and  4.  On  the  evening  of  the  4th 
Daniel  M'Auliflfe,  who  was  the  manager  of  the  mine,  being 
anxious  to  discover  from  what  portion  of  the  mine  this  poisonous 
gas  was  proceeding,  and  with  the  object  of  sealing  that  portion 
of  the  mine  off  when  discovered,  sent  a  message  to  the  deceased 
man  M'Alpine  by  one  Bayley  to  come  back  to  work  with  him  at 
half-past  6  that  evening.  The  plaintiff  stated  she  heard  the 
message  given.  She  said,  "  I  heard  Bayley  tell  M'Alpine  to  corns 
to  work  at  half-past  6  to-night."  He  said,  "  Tom,  you  and  Syd. 
have  to  come  to-night  at  half-past  ()."  The  deceased  having 
received  this  message  went  to  the  mine  at  the  time  stated,  and 
in  company  with  some  ten  or  eleven  other  persons  went  below 
for  the  purpose  of  looking  for  "  gob  fires,"  which  fires  give  off 
the  poisonous  gas  in  question.  While  looking  for  the  fires,  the 
deceased  and  some  other  of  the  men  with  him  succumbed  to  the 
action  of  this  gas,  and  were  killed.  It  was  admitted  that  they 
died  from  the  effect  of  the  gas.  The  declaration  in  the  action 
was  framed  under  the  provisions  of  the  Employers  Liability  Act. 
This  declaration  contained,  amongst  other  counts,  a  count 
alleging  that  the  death  of  the  deceased  was  caused  by  the 
negligence  of  a  person  in  the  service  of  the  defendants,  to  whose 
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orders  the  deceased   was  at  the  time  of  the  injury  bound  to        1898. 
conform,  and  did  conform.     There  was  also   a   count   alleging     Holland 
defect  in  the  state  of  the  ways,  &c.     At  the  trial  it  was  proved     Stockton 
that,  when  the  party  of  whom  the  deceased  was  one  was  sent     ^^^^  ^' 
below,  a  current  of  air  was  caused  to  flow  through  the  passages     ^^  ^  j 
of  the  minCj  and  that  the  men  were  sent  against  this  current  in 
place  of  being  sent  with  the  current,  and  this  was  alleged  as 
shewing  ignorance  and  want  of  skill  and  negligence  on  the  part 
of  the  manager.     It  was  also  alleged  that  the  quantity  of  air 
sent  down  before  the  men  entered  the  mine  was  wholly  insuflS- 
dent  to  di.ssipate  the  gas,  and  this  should  have  been  known  to 
the  manager. 

At  the  close  of  the  plaintiffs  case  the  defendants'  counsel  moved 
for  a  nonsuit  upon  various  grounds,  one  of  which  was  that  there 
was  no  evidence  to  go  to  the  jury  of  negligence.  His  Honour 
refused  to  grant  a  nonsuit  upon  this  ground,  and  I  am  clearly  of 
opinion  he  was  right.  Without  expressing  any  opinion  upon  the 
value  of  the  evidence,  I  think  it  is  obvious  that  the  opinion  of 
soch  an  expert  as  Mr.  Humble,  to  the  effect  that  sending  the 
men  into  the  mine  against,  in  place  of  sending  them  with  the 
current  of  air  evinced  a  want  of  skill,  and  shewed  negligence  and 
carelessness,  and  further  that  the  amount  of  air  sent  in  was 
insofficient,  precluded  the  possibility  of  taking  the  case  from  the 
jmry  upon  this  ground. 

It  was  also  contended  as  a  ground  of  nonsuit  that  the  deceased 
was  purely  a  volunteer,  and  that  the  maxim  "  Volenti  non  tit 
injuria"  applied.  This  contention  his  Honour,  I  think,  rightly 
rejected.  In  the  first  place  the  contention  raised  a  question  of 
fact  and  not  one  of  law,  and  the  question  for  the  jury  would  be  : 
Did  the  deceased  know  the  danger  he  incurred  in  proceeding  in 
the  mine  against  the  current  of  air  ?  Did  he  with  this  know- 
ledge consent  to  this  being  done  and  consent  to  take  the  risk 
upon  himself  ?  There  must  in  such  a  case  be  a  thorough  com- 
prehension of  the  risk  and  a  voluntary  undertaking  with  a  full 
knowledge  of  the  risk:  see  Smith  v.  Baker  (1);  DoTioMson  v. 
The  Stockton  Coal  Company  (2). 

(1)  [1891]  A.C.  325.  (2)  16  N.S.  W.L.R.  69. 
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1896.  The  point  was  then  taken  that  the  deceased  was  not  shewn  to 

Holland     b^  a  "  workman  "  within  the  meaning  of  the  Employers  Liability 

Stockton    '^^^'  ^^^  *^®  learned  Judge  being  of  this  opinion  nonsuited  the 

Ck)AL  Co.     plaintiff.     The  plaintiff  now  moves  to  set  aside  this  nonsuit  and 

The  C.J.     ^^^  *  ^®^  ^^^^  upon  the  ground  that  this  ruling  of  the  learned 

Judge  was  erroneous,  and  contends  that  there  was  evidence  to  go 

to  the  jury  that  the  deceased   was  a  "  workman  "  within  the 

meaning  of  the  Act. 

It  was  contended  on  the  part  of  the  defendants  that  inasmuch 
as  the  deceased;  although  by  occupation  a  miner,  was  not  at  the 
time  of  his  death  engaged  in  manual  labour,  he  could  not  recover. 
This  contention  was  supported  by  the  argument  that  the  deceased 
being  by  occupation  a  coal -hewer  at  so  much  a  ton  when  the 
mine  was  thrown  idle  by  the  accident  of  December  2nd,  all 
privity  between  him  and  the  defendants  ceased,  so  that  when  he 
undertook  to  enter  the  mine  on  the  evening  of  December  4th,  he 
did  not  do  so  as  a  miner  or  as  a  person  about  to  be  engaged  in 
manual  labour,  but  as  an  explorer  who  had  merely  to  use  his 
eyes  and  thus  locate  the  place  of  danger.  The  evidence,  however, 
shewed  that  miners  do  other  work  besides  coal-hewing.  The 
witness  Bayley,  who  was  deputy  overman  underneath  the  ground, 
stated  :  "  When  no  mining  is  going  on  there  is  sometimes  stone- 
work and  sometimes  timbering  going  on,  and  sometimes  miners 
are  engaged."  Again  he  said :  "  Miners,  when  there  is  any  extra 
thing  to  be  done  connected  with  the  mine,  are  sent  for,  and  the 
deputy  takes  them  to  the  work  and  shews  them  what  has  to  be 
done.  It  is  a  common  occurrence  for  miners  to  be  sent  for  when- 
ever anything  goes  wrong  in  the  pit  to  put  it  right."  A  juror  then 
asked,  "  Was  the  deceased  sent  for  on  this  occasion  in  the  ordinary 
way  ?"  Bayley  answered,  "  Yes ;  I  mean  by  being  sent  for  in  the 
ordinary  way  that  the  manager  would  send  a  deputy  or  my  son  to 
tell  the  men  he  wanted  to  come  to  the  pit."  Before  considering  the 
effect  of  this  evidence,  or  the  evidence  that  the  deceased  was  sent 
for  by  the  manager  to  come  to  work,  it  will  be  necessary  to  consider 
the  9th  section  of  the  Employers'  Liability  Act  (50  Vic.  No.  8), 
which  enacts  that  "the  expression  workman  means  a  railway 
servant,  and  any  other  person  who,  being  a  labourer,  &c.,  a  miner, 
or  otherwise   engaged   in  manual  labour,  has   entered   into   or 
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works  under  a  contract  with  an  employer,  whether  the  contract        ^^^^' 
be  express  or  implied,  oral  or  in  writing,  and  be  a  contract  of     Holland 
service  or  a  contract  personally  to  execute  any  work  or  labour."     Stockton 
Now,  here  the  deceased  was  a  miner,  which  is  one  of  the  avoca-         ^^   ^* 
tions  mentioned  in  the  Act.     It  appears  to  me,  therefore,  that     The  C.J. 
although  there  was  no  express  yet  there  was  an  implied  contract 
entered  into  by  him  with  the  defendants  through  the  manager  to 
enter  the  mine  and  endeavour  to  locate  the  point  of  danger,  and 
for  the  rendering  of  which  service,  if  he  chose  to  demand  it,  he 
would  have  been  entitled  to  remuneration,  this  being  one  of  those 
cases  where,  as  the  witness  Bayley  said,  "  It  is  a  common  occur- 
rence for  miners  to  be  sent  for  whenever  anything  goes  wrong  in 
the  pit  to  put  it  right."     No  doubt  it  is  understood  by  all  miners 
that  this  is  part  of  their  duty  as  such  miners.     Prima  facie, 
therefore,  the  deceased  falls  within  the  definition  of  "  workman"; 
but  it  is  said  that  at  the  time  of  his  death  he  was  not  engaged  in 
manual  labour,  and  therefore,  although  a  miner  and  working 
nnder  a  contract,  he  cannot  recover.     If  the  contract  of  a  coal- 
miner  is  not  merely  to  hew  coal,  but  to  do  such  other  work  about 
a  mine  as  he  may  be  directed  to  do,  particularly  if  directed  to 
put  any  matter  right  which  goes  wrongf  in  the  mine,  the  case 
falls  within  the  principle  laid  down  in  Yarmouth  v.  France,  and 
Leach  V.  Oartside,  to  which  cases  I  will  presently  refer.     In  any 
event  the  nature  and  extent  of  the  deceased's  employment  was  a 
question  for  the  jury,  and  if  they  had  found  that  it  was  part  of 
the  deceased  s  contract  with  the  defendants  to  do  other  work  in 
the  mine  besides  hewing,  including  setting  matters  right  which 
had  gone  wrong,  then    I  do   not   think  this  case  can   be   dis- 
tinguished from  the  cases  just  referred  to.     It  appears  to  me 
that  it  might  with  equal  force  be  contended  that  a  miner,  injured 
through  the  negligence  of  a  person   to  whose   orders  he  was 
bound  to  conform,  while  walking  in  the  mine  to  or  from  his 
work,  or  during  his  meal  time,  or  while  resting,  not  being  at  this 
time  engaged  in  manual  labour,  would  be  outside  the  protection 
contemplated  by  the  Act. 

I  am  of  opinion  that  this  contention  cannot  be  supported,  and 
that  as  the  deceased  when  killed  was  a  miner  and  was  then  engaged 
in  the  avocation  of  a  miner,  engaged  in  a  work  of  necessity  in 
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1898.  the  mine,  viz.,  the  location  of  the  seat  of  danger  so  that  it  might 
Holland  be  sealed  up,  he  is  within  the  purview  of  the  Act.  Here  the 
Stockton  ^^^'  ^^^  substantial  employment  of  the  deceased  was  that  of  a 
Coal  Co.  miner ;  incident  to  this  employment  he  was  engaged  as  a  miner 
The  C.J.  ^  do  something  in  the  mine  which,  although  not  involving  at 
the  moment  of  death  manual  labour,  was  incidental  to  it.  The 
case,  therefore,  differs  widely  from  such  cases  as  Morgan  v.  The 
London  Oninihus  Company  (1),  the  case  of  an  omnibus  con- 
ductor. Hunt  V.  The  Great  Northern  Railway  Company  (2),  the 
case  of  a  railway  guard,  Bound  v.  Lawi^ence  (3),  the  case  of  a 
grocer's  assistant.  The  Act  does  not  refer  to  the  avocations  of 
any  of  these  persons,  and  their  real  and  substantial  business  did 
not  involve  manual  labour.  The  case  rather  resembles  Yarmouth 
V.France  (4).  There  the  plaintiff  was  engaged  in  a  dual  capacity 
— to  drive  a  trolly,  and  to  load  and  unload  it.  While  driving 
the  trolly,  and  therefore  not  engaged  in  manual  labour  (see  Cook 
V.  The  Noi^th  MttropolitoM  Tramways  Company  [5])  he  was 
injured  ;  nevertheless  as  part  of  his  real  and  substantial  business 
(the  loading  and  unloading  of  the  trolly)  was  manual  labour,  he 
was  held  to  be  a  "  workman "  within  the  meaning  of  the  Aci 
So  in  Cowler  v.  The  Moresby  Cod  Company  (6),  a  miner  who  was 
working  in  the  defendants'  mine  was  discharged.  Before  he 
could  receive  his  wages  he  had  to  deliver  up  his  tools.  On  a  day 
subsequent  to  his  discharge  he  went  down  the  mine  for  the 
purpose  of  getting  his  tools,  and  for  no  other  purpose.  While 
there  he  was  injured  through  the  negligence  of  the  defendants 
servants.  He  was  held  entitled  to  recover  inasmuch  as  he  was 
'  still  under  contract.     Although  several  points  were  raised  it  was 

not  contended  that  he  was  not  entitled  to  recover  because  not 
engaged  in  manual  labour  at  the  time  of  the  accident.  Again,  in 
Roebuck  v.  The  Norwegian  Titanic  Company  (7)  it  was  clear 
quite  clear  that  the  deceased,  a  miner,  was  not  engaged  in  manual 
labour  at  the  time  of  his  death.  He  was  in  fact  going  to  and 
struggling  to  assist  a  fellow  workman  overcome  by  gas,  and  find- 

(1)  13  Q.B.D.  832.  (4)  19  Q.B.D.  647. 

(2)  [1891]  1  Q.B.  601.  (5)  18  Q.B.D.  683. 

(3)  [1892]  1  Q.B.  226.  (6)  1  T.L.R.  575. 

(7j  1  T.L.R.  117. 
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ing  him  dead   was  endeavouring  to  recover  his  body,  yet  his        i898. 
administratrix  was  held  entitled    to  recover.      So   in  Leach  v.     Holland 
Gartsidt  (1)   the  plaintiff  was  engaged  in  a  dual  capacity,  one     Stockton 
involving  manual  labour,  the  other  not.     While  not  engaged  in     Coal  Co. 
manaal  labour  he  was  injured,  yet  he  was  held  entitled  to  recover.     ^.     ^  j 
When  I  say  that  the  deceased  wa<<  working  under  a  contract  I 
do  not  mean  it  to  be  implied  that  the  contract  was  such  as  to 
bind  the  deceased  to  go  into  any  danger.     No  ordinary  contract 
of  service  can  bind  a  man  to  risk  his  life  by  going  into  a  position 
of  danger,  but  if  he  does  elect  to  do  this  he  does  so  under  a 
contract,  is  entitled  to  be  paid  for  his  services,  and  is  entitled  to 
demand  that  the  danger  be  not  enhanced  by  any  negligence  on 
the  part  of  his  employer  or  on  the  part  of  those  to  whose  orders 
he  conforms. 

I  am  of  opinion,  therefore,  that  if  the  real  and  substantial 
business  of  a  person  whose  avocation  is  mentioned  in  the  Act 
involves  manual  labour,  and  such  workman  is  injured  while 
carrying  out  some  duty  or  work  incidental  to  his  real  and  sub- 
stantial avocation,  although  the  latter  does  not  involve  immediate 
manual  labour,  nevertheless  he  is  within  the  purview  of  the  Act. 
It  is  obvious  that  the  deceased  when  killed  was  as  a  miner  engaged 
in  making  this  exploration.  It  was  because  he  was  a  miner 
(probably  one  of  considerable  experience)  that  his  services  were 
sought  This  being  established,  I  think  a  broad  view  should  be 
taken  of  the  circumstances,  and  that  the  beneficial  and  remedial 
provisions  of  this  Act  should  be  given  their  full  effect.  I  am  of 
opinion,  therefore,  that  the  j>laintiff  should  not  have  been  non- 
soitedy  that  the  nonsuit  should  be  set  aside,  and  a  new  trial 
granted. 

Cohen,  J.  Having  read  and  considered  the  judgment  delivered 
by  his  Honour  The  Chief  Justice,  I  have  to  express  my  concurrence 
in  it,  except  where  his  Honour  lays  down  as  a  matter  of  law  that, 
apart  from  the  general  employment  of  the  deceased  by  the  defen- 
dants, the  deceased,  had  he  lived,  would  have  been  entitled  to 
remuneration  for  his  services  as  one  of  the  exploring  party.  I 
think  that  apart  from  the  contract  of  general  employment,  which 

(1)  1  T.L.R.  391. 
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a  jurj'^  might  hold  to  cover  these  services,  the  deceased  could  not 
have  claimed  such  remuneration,  upon  the  principle  that  a 
voluntary  courtesy  will  not  support  a  subsequent  promise,  though 
such  courtesy  moved  by  a  previous  request  will,  and  there  is  no 
evidence  of  any  subsequent  promise  of  remuneration  to  the 
deceased  in  respect  of  these  services.  Putting  it  most  in  favour 
of  the  plaintilSf,  it  should  be  a  question  of  fact  for  the  jury, 
whether,  having  regard  to  all  the  circumstances,  there  was  any 
implied  promise  by  the  defendants  to  pay  for  the  exploring 
services  of  the  deceased. 


A.  H.  Simpson,  J.     Thomas  M* Alpine  bad  been  for  two  years 
previous  to  the  2nd  December,  1896,  employed  by  the  defendant 
company  as   a  hewer  in  their  mine.      On  the  2nd  December 
poisonous  gas  found  its  way  into  the  mine  from  some  old  work- 
ings, and  two  furnacemen  died  from  the  effects  of  it.     Work 
was  thereupon  suspended,  and  all  the  men  were  withdrawn  from 
the  mine.     On  the  4th  December  an  exploring  party  was  formed, 
comprising  among  other    persons  the  deceased  Thos.  M* Alpine 
and  another  miner,  and  there  is  evidence  that  the  deceased  was 
requested  by  the  defendant  company's  oflScers  to  join  the  party. 
The  object  of  the  exploring  party  was  to  look  for  gob  fires,  so 
that  they  might  be  sealed  off.     The  party  did  not  take  any  tools 
with  them.     According  to  the  evidence  of  Mr.  Humble,  it  is  very 
seldom  that  miners  form  part  of  an  exploring  party  ;  it  is  usually 
made  up  of  oflScials.     While  exploring  the  deceased  was  killed 
by  poisonous  gas,  and  there  is  clear  evidence  from  which  a  jury 
might  hold  that  his  death  was  caused  by  the  defendants'  negli- 
gence.    The  action  was  brought  by  M' Alpine  s  representative 
for  compensation  for  his  death,  and  the  plaintiff  was  nonsuited 
by  the  learned  Judge  who  tried  the  case  on  the  ground  that  there 
was   no   evidence   that  M*Alpine  was  a  workman  within    the 
Employers'  Liability  Act  of  1886.     The  question  turns  mainly 
on  the  true  meaning  and  effect  of  s.  9,  which  defines  "  workman  " 
as  meaning  "  a  railway  servant  and  any  other  person,  who,  being 
a  labourer,  servant    in  husbandry,  journeyman  artificer,  handi- 
craftsman, miner,  or  otherwise  engaged  in  manual  labour,  whether 
under  the  age  of  21  years  or  above  that  age,  has  entered  into  or 
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works  under  a  contract  with  an  employer,  whether  the  contract        1898. 

be  made  before  or  after  the  passing  of  this  Act,  be  express  or     Holland 

implied,  oral  or  in  writing,  and  be  a  contract  of  service  or  a     Stockton 

contract  personally  to  execute  any  work  or  labour."     A  "  railway     ^^^  ^"^• 

servant"  is  apparently  within  the  protection  of  the  Act,  whether  ^.ff.simpwmj. 

engaged  to  perform  manual  labour  or  not,  but  as  regards  the 

other  persons  specified,  the  words   "or  otherwise   engaged   in 

manual  labour  "  imply,  in  my  opinion,  that  the  persons  so  specified 

are  regarded  by  the  Act  as  engaged  in  manual  labour.     Whether 

one  of  the  persons  specified,  e.g.^  a  miner,  not  engaged  in  manual 

labour  (if  such  a  case  should  occur),  would  be  within  the  Act,  it 

is  not  necessary  to  determine,  as  it  is  clear  that  the  deceased  was 

engaged  in  manual  labour,  viz.,  hewing,  but  I  imagine  he  would 

be  within  the  Act.    See  Cook  v.  North  Metropolitan  Tramways 

Go,  (1),  where   A.  L.  Smith,  J.,  says : — "  Had  the  Legislature 

intended  to  include  coachmen,  they  would  have  included  them 

among  the  specific  instances."     Did,  then,  the   deceased,  being 

one  of  the  persons  specified,  enter  into  a  work  under  a  contract 

with  the  defendant  company,  either  express  or  implied,  and  was 

such  contract  "  a  contract  of  service  or  a  contract  personally  to 

execute  any  work  or  labour  ?" 

It  will  be  observed  that  the  concluding  words  of  the  definition 
are  not  limited  to  contracts  for  the   performance  of  manual 

m 

labour,  and  indeed  the  words  "  work  or  labour  "  seem  expressly 
to  point  to  "  work  "  as  a  diflerent  thing  from  "  labour  " :  see  Cook 
V.  North  Metropolitan  Tramways  Company  ( I ). 

It  is  clear  that  a  person  engaged  to  perform  manual  labour  is 
not  taken  out  of  the  provisions  of  the  Act,  because  he  may  have 
to  perform  other  work  as  well,  if  his  main  employment  is  manual 
labour  {Leach  v.  Gartside  [2],  and  other  cases  cited),  nor  need  he 
be  actually  engaged  in  manual  labour  at  the  time  the  injury 
occurs :  Cowler  v.  Moresby  Coal  Co.  (3).  If,  then,  the  original 
contract  with  the  deceased  had  been  that  he  should  hew  coal  and 
do  any  other  work  about  the  mine  that  might  be  required, 
including  exploring  when  necessary,  it  would  seem  clear  that  he 
was  within  the  Act,  and  could  recover  for  any  injury  sustained, 

(1)  18  Q.B.D.  683,  684.  (2)  1  T.L.R.  391. 

(3)  1  T.L.R.  575. 
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1898.        while  exploring,  through  the  defendants'  negligence.     Does   it 
Holland     make  any  difference  that  his  original  contract  was  to  hew  only, 
Stockton-    ^^^'  ^^^^  while  this  contract  was  still  in  force,  he  entered  into  an 
Coal  Co.     additional  contract  to  explore?     If  the  additional  contract  had 
A.H  Simp8<mj  ^®®^  entirely  outside  the  scope  of  a  miner  s  employment,  e.g.,  to 
steer  a  steamboat,  or  drive  a  pair  of  horses,  it  may  well  be  that 
he  could,  not  sue  for  an  injury  sustained  during  such  employment, 
but  in  this  case  the  additional  contract  was  made  with  a  person 
who  was  in  the  defendants*  employ  at  the  time  as  a  miner,  and 
was  for  work  in  the  defendants'  mine,  which  the  evidence  shews 
to  be  within  the  scope  of  a  miner's  employment,  or  from  which  a 
jury  might  at  any  rate  infer  it  to  be  so.     In  my  opinion  there  is 
nothing  in  the  Act  or  the  decided  cases  to  shew  that  the  conclud- 
ing words  of  8.  9  are  to  be  limited  to  contracts  for  manual  labour. 
It  was  contended  that  the  additional  contract  was  confined  to 
"  exploring,'*  and  that  exploring  did  not  involve  manual  labour. 
Even  if  I  am  wrong  in  the  view  expressed  above,  it  seems  to  me 
there  was  evidence  from  which  a  jury  might  infer — (1)  that  the 
additional  contract  was  not  confined  to  exploring ;  and  (2)  that 
exploring  involved  manual  labour. 

For  these  reasons  I  think  the  rule  should  be  made  absolute, 
and  a  new  trial  granted. 

Attorney,  for  the  plain tiflf:    W,  H.  Mahoney  (agent  for  Sparke 
&  Millard,  Newcastle). 

Attorneys  for  the  defendants :   Johnson,  Minter,  Simpson  & 
Co. 
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Ex  parte  CAULFIELD,  In  re  JOHN  NORTON.  jggg 


CoiKtempt  of  Court — Publication  calcvlated  to  prejudice  the  fair  trial  of  an  action.        May  26. 

The  plaintiff  commenced  an  action  against  the  defendant  to  recover  damages      rp,      p  . 
for  an  alleged  libel  published  in  the  defendant's  newspaper.     After  the  writ  bad  (?.  B,Simp$on^. 
been  iaaued  the  defendant  published  an  article  in  which  it  was  stated  that  an  ^nd 

action  had  been  commenced  against  him,  etc.,  and  then  followed  this  passage,  ^oneno, 
"  meanwhile  Truthy**  the  defendant's  newspaper,  **  is  preparing  to  do  its  duty  by 
this  Jay  Pay  Tay  Jackanapes/'  the  plaintiff,  "  and  his  personal,  political,  social, 
and  philanthropic  career,  in  such  a  manner  as  to  facilitate  the  task  of  a  Judge 
and  jary  in  estimating  the  real  damage  done  to  the  true  character  of  such  a  man." 
Htld,  that  the  article  was  calculated  to  interfere  with  the  due  administration  of 
justice,  and,  therefore,  amounted  to  a  contempt  of  Court. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
John  Norton,  the  proprietor  of  Truth,  to  shew  cause  why  he 
should  not  be  attached  for  contempt  of  Court,  on  the  ground  that 
he  had  published  certain  articles  in  Truth,  in  the  issues  of  the 
1st  May,  and  of  the  8th  May,  commenting  on  an  action  pending, 
in  which  the  applicant  is  the  plaintiff,  and  the  respondent  the 
defendant,  such  cominents  being  calculated  to  prejudice  the  fair 
trial  of  the  action. 

On  the  2^th  April,  an  article  appeared  in  Truth,  in  respect  of 
which  the  applicant  instituted  a  libel  action,  the  writ  being  issued 
on  the  27th  April. 

The  applicant  was  the  representative  of  and  lecturer  for  the 
Hagey  Institute,  which  was  formed  for  the  purpose  of  treating 
persons  afflicted  with  the  disease  of  alcoholism.  It  was  in  refer- 
ence to  that  institution  that  the  article  of  the  24th  April 
appeared.  On  the  Ist  May,  in  the  following  issue  of  Truth, 
which  is  a  weekly  paper,  this  article  appeared  : — 

"'TRUTH'S  TROUBLES.' 

MORE  LIBEL  ACTIONS. 
•JAY  PAY  TAY'  CAULFIELD. 

*  THE  BOY   POLITICIAN   --  *  ALCOHOL,   &   I.' 
SUES  OUT   A   WRIT  FOR  2,000^. 

Truth  has  received  another  little  blue  billet  doux,  in  the  form  of  a  Supreme  Court 
vrit^  which  sets  out  that  the  ex-boy  politician  and  stump  stirrer,  J.  P.  T. 
Canlfield,  of  Melbourne,  Sydney,  Perth,  and  Hagey  Institute  notoriety,  desires 
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^S98.         the  small  Bum  of  2,000^.  as  compeniiatioii  for  alleged  shock  to  his  sensitive  soul, 

Ex  parte      ^^^  damage  to  his  sublime  character,  caused  by  certain  strictures  in  the  article 

Gaulfield,    which  appeared  in  the  last  issue  of  TruiK    This  reTereod-looking,  be-barnacled, 

/71  re         erstwhile  bibulous,  bar-polishing,  single-tax  barracker  intends  to  conduct  the  suit 

John  Norton  j^  person,  as  he  names  himself  as  his  own  solicitor.     There  are  few  instances 

wherein  the  old  proverb,  about  the  man  who  is  his  own  solicitor,  etc.,  fails,  and 

it  is  somewhat  interesting  to  speculate  upon  the  motives  that  have  induced  this 

leather-lunged,  brazen-faced,  soi-diaant  reformed  boozer  and  boozer  reformer,  to 

lay  his  client  under  the  laughable  suspicion  inferred.     He,  no  doubt,  thinks  to 

paralyse  the  puny  intellects  of  their  Honours  of  the  Supreme  Court  with  his 

foaming  high  falutin ;  and  anticipates  no  little  political  kudos  from  the  very 

obvious  move Meanwhile  Truth  is  preparing  to  do  its  duty  by  this 

Jay  Pay  Tay  Jackanapes,  and  his  personal,  political,  social,  and  philanthropic 
career,  in  such  a  manner  as  to  facilitate  the  task  of  a  Judge  and  jury  in  estimating 
the  real  damage  done  to  the  triLt  character  of  such  a  man.  Meanwhile,  Trvih  is 
mum,  mutely  inviting  Caulfield  and  the  whole  Hagey  Host  to  come  on  before 
they,  or  Truthy  go  bung,  both  in  character  and  in  cash,  which  must  now  be  the 
inevitable  fate  of  one  of  the  parties — which  one,  TrtUh  neither  desires,  nor  dares 
to  say,  or  even  surmise.  '* 

In  the  next  issue  of  Truth  there  appeared  the  following  letter: 

*•  THE  HAGEY  HOCUS. 

Sir, — The  Hagey  Institute  deserve  all  they  got  from  you,  and  I  hope  you  will 
come  out  in  the  impending  action  on  top.  In  Auckland,  N.Z.,  they  came,  they 
saw,  and  they  conquered.  Two  plausible  '  Murkan '  men  worked  it  for  all  it  was 
worth,  and  then  sold  it  as  a  going  concern  to  a  company,  mostly  composed  of  the 
goody-goody  element,  who  wanted  to  make  money  out  of  the  spec,  at  the  expense 
of  the  poor  drunks " 

There  then  followed  a  description  of  how  the  drunkards  were 
supposed  to  be  treated  in  the  institute,  and  the  letter  was  signed 
"  Anti  Humbug." 

The  applicant  appeared  in  person. 

Pilcher,  Q.C.,  and  P.  K.  White,  appeared  for  the  resspondent. 

After  the  affidavits  had  been  read, 

The  Chief  Justice.  We  think  we  ought  to  call  upon  you, 
Mr.  Pilcher,  with  reference  to  the  article  which  appeared  in 
Truth  on  the  1st  May. 

Pilcher,  Q.C.  In  the  first  place,  we  submit  that  this  article  is 
not  a  contempt  at  all ;  and  secondly,  if  it  be  a  technical  contempt, 
it  is  not  one  that  the  Court  will  deal  with.  The  Court  will  not 
interfere  unless  it  is  necessary  that  it  should  do  so,  to  secure  the 
due  administration  of  justice:  In  re  The  Evening  News  (1). 

(1)  1  N.S.W.  L.R.  211. 
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[The  Chief  Justice.     No  one  disputes  that  proposition.]  1898. 

There  are  also  the  eases  of  Troughton  v.  Macintosh  (1)  and  Ex     Ex  parte 
parU  Abigail  (2),  where  the  same  law  is  laid  down.  ^^""j^^^^' 

[The  Chief  Justice.    In  the  latter  case  the  pictures  alluded  Jo«^  Norton 
to  the  past  and  not  the  future.] 

It  was  not  on  that  point  that  the  judgment  of  the  Court  pro- 
ceeded.  The  Court  there  held  that  the  publications  were  not 
likely  to  affect  the  minds  of  reasonable  men.  It  could  make  no 
difference  whether  they  alluded  to  the  past  or  future,  the  effect 
woald  be  just  the  same.  Suppose  a  man  was  committed  to  take 
his  trial  for  an  offence,  and  a  paper  were  to  publish  that  he  was 
a  raan  of  bad  character,  and  had  frequently  been  convicted  of 
similar  offences.  That  would  clearly  be  a  contempt,  although  it 
alluded  to  the  past.  The  question  is  this:  Is  the  publication 
calculated  so  to  interfere  with  the  administration  of  justice  as  to 
compel  the  Court  to  deal  with  it?  Hunt  v.  Clarke  (3);  In  re 
Clements  (4) ;  K  v.  Payne  (5). 

[Cohen,  J.,  referred  to  Greenwood  v.  Leatherahod  Wheel  Co.  (6).] 

The  respondent  did  not  intend  to  interfere  with  the  adminis- 
tration of  justice. 

[The  Chief  Justice.  Has  the  respondent  filed  an  affidavit  to 
that  effect  ?] 

No ;  but  an  affidavit  could  be  tiled. 

[The  Chief  Justice.  It  must  not  be  lost  sight  of  that  the 
publisher  of  this  paper  is  the  defendant  in  the  action.] 

That  cannot  affect  the  question  whether  this  article  is  calculated 
to  interfere  with  the  administration  of  justice. 

[The  Chief  Justice.  But  it  would  shew  the  intention  with 
which  it  was  published.] 

In  the  article  there  is  nothing  more  than  idle  abuse,  and 
nothiDg  that  would  be  likely  to  interfere  with  the  administration 
of  justice.  Before  the  Court  will  take  upon  itself  to  exercise 
this  summary  jurisdiction,  the  Court  must  see  that  there  has 
been  something  more  than  a  mere  technical  contempt,  and  that 

(1)  17  N.S.W.  L.R.  334  ;  13  W.N.  125.    (4)  46  L.J.  Ch.  376 

(2)  13  N.S.W.  L.R.  183  ;  9  W.N.  22.     (5)  [1896]  1  Q.B.  677. 

(3)  37  W.K.  724.  (6)  14  T.L.R.  141. 
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^898.        unless  it  exercises  it  the  plaintiff  will  be  unable  to  get  a  fair  trial 
Ex  parte     of  the  action. 
j^  ^^    '       The  applicant,  in  reply,  referred  to  In  re  Croaaley  ( I )  and 
John  Norton  Ex  parte  Butler  (2). 

The  Chief  Justice.  In  this  case  Caulfield,  who  is  plaintiff  in 
an  action  against  Norton,  has  moved  this  Court  for  a  rule  absolute 
to  pronounce  Norton  guilty  of  contempt  of  Court  for  publishing 
an  article  which  appeared  in  Truth  on  the  1st  May.  It  is  con- 
ceded that  Nortor\  is  the  proprietor  of  that  paper,  and,  therefore, 
responsible  for  what  may  appear  in  its  columns. 

At  the  outset  I  fully  endorse  the  observations  made  by  Jessel, 
M.R.,  in  In  re  Clevievts  (3),  where  he  says  "that  this  jurisdiction 
of  committing  for  contempt  being  practically  arbitrary  and 
unlimited  should  be  most  jealously  and  carefully  watched,  and 
exercised  with  the  greatest  reluctance  and  the  greatest  anxiety 
on  the  part  of  Judges  to  see  whether  there  is  no  other 
mode  which  is  not  open  to  the  objection  of  arbitrariness,  and 
which  can  be  brought  to  bear  on  the  subject."  I  also  feel  that 
this  jurisdiction  is  an  extraordinary  one.  The  matter  charged  is 
in  the  nature  of  a  criminal  offence,  but  nevertheless  the  law 
imposes  on  Judges  the  duty  of  saying  whether  a  person  charged 
with  this  criminal  offence  is  guilty  or  not.  I  say,  therefore,  that 
it  is  an  extraordinary  jurisdiction,  and  the  Court  sits  as  a  jury 
for  determining  whether  the  person  is  guilty  of  this  offence.  The 
Judges  should,  therefore,  be  careful  how  they  exercise  this  jurisdic- 
tion, and  should  only  exercise  it  where  they  are  convinced  that  the 
matter  complained  of  is  likely  to  prejudice  the  due  trial  of  the 
action.  The  law  on  this  point  is  aptly  laid  down  in  the  case  of  Ex 
jxvrte  Abigail  (4).  I  said  during  the  argument  that  "contempt  of 
Court "  was  an  unfortunate  term  to  use.  The  offence  is  the  inter- 
ference with  the  due  administration  of  justice,  though  there  is 
no  doubt  that  the  person  in  the  event  of  the  Court  finding  him 
guilty  is  punished  as  if  it  were  a  contempt  of  Court.  But  it  will 
be  found  in  the  judgment  of  the  Court  which  I  delivered  in  Ex 
parte  Abigail  (4)  I  did  not  use  the  term  "  contempt  of  Court." 

(1)  15N.S.W.L.R.  154;  10  W.N.286.        (3)  46  L.J.  Ch.  376. 

(2)  18N.S.W.L.R.  132;  13  W.N.  200.        (4)  13  N.S.W.  L.R.  183  ;  9  W.N.  22. 
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I  there  said  : — "  There  is  no  doubt  that  any  publication,  whether  ^^^^' 
pictorial  or  otherwise  aflFecting  any  person  before  the  Court,  Ex  parte 
whether  &s  a  suitor  or  committed  to  take  his  trial  upon  a  criminal  j^  ^^ 
charge,  and  which  publication  is  calculated  to  interfere  with  the  Johu  Norton 
due  course  of  justice,  or  intended  to  prejudice  the  public  against  xhe  C.J. 
or  in  favour  of  the  suitor  or  person  committed,  is  a  serious 
criminal  offence.  The  summary  power  which  this  Court  possesses 
of  promptly  and  summarily  awarding  punishment  for  the  com- 
mission of  such  offences  is  possessed  by  the  Court  for  the  sole 
purpose  of  securing  the  due  administration  of  justice.  Every 
publication  which  may  tend  to  interfere  with  the  due  course  of 
justice,  or  made  with  a  view  of  injfluencing  the  ultimate  result 
is  a  contempt  of  the  Court.  So  far  ba^ck  as  the  year  1742,  Lord 
Hardmick  stated  in  apt  words  what  was  the  duty  of  the  Court, 
and  this  statement  has  been  echoed  in  every  case  where  the 
matter  has  come  on  for  consideration  since.  He  says  (2  Atkyns, 
at  p.  469) :  *  Nothing  is  more  incumbent  upon  Courts  of  justice 
than  to  preserve  their  proceedings  from  being  misrepresented, 
nor  is  there  anything  of  more  pernicious  consequence  than  to 
prejudice  the  minds  of  the  public  against  persons  concerned  as 
parties  in  causes  before  the  cause  is  finally  heard.'  It  makes  no 
difference  whether  the  publication  is  in  reference  to  a  trial  in 
course  of  proceeding  or  with  respect  to  one  about  to  take  place : 
in  all  such  cases  the  Court  is  bound  to  punish,  and  in  some  cases 
to  punish  with  severity,  any  attempt  to  interfere  with  the  due 
course  of  justice."  I  apprehend  that  that  passage  contains  the 
law  on  the  subject. 

A  number  of  cases  have  been  cited  to  shew  that  the  Court  is 
very  reluctant  to  deal  with  matters  of  this  description.  That  is 
very  true.  The  Courts  always  require  that  a  case  of  this  kind 
should  be  clearly  made  out.  Where  it  is  apparent  that  an  article 
was  published,  and  the  only  object  of  that  article  was  to  prejudge 
the  case  or  prejudice  the  parties  concerned  in  it,  then  inasmuch 
as  this  jurisdiction  is  cast  upon  the  Judges  it  is  their  duty  to  see 
that  it  is  exercised. 

Now  in  this  case  it  appears  that  a  letter  appeared  in  Truth  on 
the  24th  April,  and  the  plaintiff  alleges  that  certain  matters  con- 
♦N.S.VV.R.,  Vol.  XIX.,  Law.  L 
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1898.       tained  in  it  are  defamatory.     As  to  whether  they  are  defamatory 

Ex  parte     or  not  I  offer  no  opinion.     That  will  be  a  matter  for  the  jury. 

*   Having  brought  his  action,  and  the  writ  having  been  served,  an 

John  Norton  article  appeared  in  the  very  next  issue  of  T'l^h,  on  the  1  st  May, 

manifestly  referring  to  the  action  which  was  then  pending.     No 

JL  no  \j,u  •        ^      ,  , 

doubt,  as  Mr.  Pitcher  pointed  out,  there  was  no  declaration  then 
filed,  and  it  was  impossible  for  Norton  to  know  what  portion  of 
the  article  was  alleged  to  be  defamatory,  or  whether  the  whole 
of  it  was  alleged  to  be  defamatory.  But  however  that  may 
be,  Norton  knew  that  it  was  in  respect  of  what  appeared  in 
T'i^th  in  the  issue  of  the  24.th  April  that  the  action  was  brought, 
because  the  article  of  1st  May  begins: — "  Ti^th  has  received 
another  little  blue  billet  doux  in  the  form  of  a  Supreme  Court 
writ,  which  sets  out  that  the  ex-boy  politician  and  stump  stirrer, 
J.  P.  T.  Caulfield,  of  Melbourne,  Sydney,  Perth  and  Hagey  Insti- 
tute notoriety,  desires  the  small  sum  of  2,000i.  as  compensation 
for  alleged  shock  to  his  sensitive  soul  and  damage  to  his  sublime 
character  caused  by  certain-  strictures  in  the  article  which 
appeared  in  the  last  issue  of  Truth"  Then  come  some  passages 
of  abuse,  to  which  it  is  not  necer^sarv  to  refer,  and  then  follows 
this  passage : — "  Meanwhile  Truth  is  preparing  to  do  its  duty  by 
this  Jay  Pay  Tay  Jackanapes  and  his  personal,  political,  social 
and  philanthropic  career  in  such  a  manner  as  to  facilitate  the 
task  of  a  Judge  and  jury  in  estimating  the  real  damage  done  to 
the  true  character  of  such  a  man"  It  is  my  duty  to  give  the 
accused  the  benefit  of  every  reasonable  doubt,  but  sitting  as  a 
juryman  I  entertain  no  reasonable  doubt  that  the  paragraph  I 
have  quoted  was  calculated  to  prejudice  the  fair  trial  of  the 
action  in  the  minds  of  those  who  would  have  to  try  it.  It  may 
be  that  if  the  matter  were  for  a  Judge  to  decide  that  he  would 
not  be  affected  by  such  a  statement  as  this,  and  it  may  be  that 
an  intelligent  juryman  would  not  be  influenced  by  it.  But  that 
is  not  the  question.  The  (juestion  is  :  is  it  calculated  to  interfere 
with  the  course  of  justice  ?  It  appears  to  me  that  this  statement 
is  calculated  to  interfere  with  the  due  course  of  justice.  In  the 
case  of  In  re  Crown  Bank  (1)  North,  J.,  uses  words  which  are 
very  applicable  to  this  case.     He  says : — "  So  far,  however,  as  the 

(1)  44  Ch.  D.  649. 
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earlier  paragraphs  published  before  the  petition  was  presented  are  1898. 
ooocemed,  their  publication  might  be  the  subject  of  an  action  for  Ex  parte 
libel,  but  could  be  no  contempt  of  Court.  But  when  with  notice  ^j^™^^' 
that  the  petition  had  been  presented  the  newspaper  deliberately  John  Norton 
took  one  side  in  the  controversy  and  took  on  itself  to  foretell  jj^^  q  j 
what  the  result  would  be,  in  my  opinion  there  was  a  gross 
contempt  of  Court.  It  was  doing  what  might  interfere  with  the 
course  of  justice.  Whether  it  actually  would  so  interfere  in  any 
case,  I  do  not  know.  Whether  there  is  any  person  with  a  mind 
80  constituted  that  he  would  be  influenced  by  such  a  paragraph 
in  a  newspaper  of  this  sort  I  cannot  tell.  The  only  object  for 
which  such  a  paragraph  could  be  inserted  must  be  to  influence 
persons  who  might  read  it,  and  induce  them  to  take  one  side.'' 
Now  if  in  this  case  it  was  intended  by  this  article  to  acquaint 
the  public  with  the  fact  that  an  action  had  been  brought  in 
reference  to  the  article  in  the  previous  issue,  the  mere  announce- 
ment of  the  fact  would  have  been  sufficient,  and  would  have 
injured  no  one.  But  what  was  the  object  of  saying  that  **  Truth 
b  preparing  to  do  its  duty  in  such  a  manner  as  to  facilitate  the 
ta.sk  of  Judge  and  jury  in  estimating  the  real  damage  done  to 
the  true  character  of  such  a  man  ?"  The  object  was  something 
more  than  merely  to  announce  that  an  action  had  been  com- 
menced, and  was  in  my  opinion  inserted  for  the  purpose  of 
prejudicing  the  fair  trial  of  the  action.  I  am,  therefore,  of 
opinion  that  the  case  has  been  established,  and  that  Norton  is 
guilty  of  attempting  to  interfere  with  the  due  administration  of 
justice. 

As  to  the  article  in  the  issue  of  the  8th  May,  I  think  it  would 
have  been  far  better  if  it  had  not  been  written ;  once  an  action 
has  been  begun  there  should  be  absolute  silence  as  to  it,  and  it  is 
the  duty  of  journalists  to  abstain  from  comments  of  any  sort 
about  a  matter  which  is  before  the  Court.  But  though  this  article 
was  an  undesirable  one  to  write,  I  do  not  think  that  Caulfield 
was  so  identified  with  the  Hagey  Institute  that  I  can  see  that 
anything  in  it  would  be  likely  to  prejudice  him  or  prejudge  the 
case. 

The  only  question  which  remains  is  what  the  punishment  is  to 
be.    1  stopped  Caulfield  during  the  argument  saying  anything 
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1898.        about  Norton  having  been  formerly  convicted  of  this  offence,  but 

Ex  parte     HOW  that  we  are  considering  what  the  punishment  is  to  be  we 

AULFiKLD,   ^j^j^not  lose  sight  of  the  fact  that  Norton  has  been  twice  previously 

John  Norton  convicted  of  the  very  same  offence.     On  one  occasion  he  was 

_.     _  _      fined  501.,  and  on  another  lOOL     Seeing  that  these  warnings 

The  C.J.  !/*»••  •       i_  • 

have  not  been  sufficient,  it  appears  to  me  that  the  penalty  in  this 
case  must  be  larger.  The  order  of  the  Court  is  that  Norton  must 
pay  a  fine  of  1501.  We  do  not  order  that  Norton  be  imprisoned 
till  the  fine  be  paid,  but  we  make  the  same  order  as  was  made  in 
Ex  parte  Butler  (1).  It  must  be  borne  in  mind  that  if  we  find 
that  this  sentence,  which  is  a  severe  one,  prove  unavailing,  and  if 
at  some  future  time  Norton  allows  matters  of  this  kind  to  appear 
in  his  paper  in  reference  to  cases  pending,  it  may  be  the  duty  of 
the  Court  to  award  imprisonment. 

G.  B.  Simpson,  J.  In  this  matter  I  am  of  opinion  that  the 
article  published  was  seriously  calculated  to  interfere  with  the 
administration  of  justice  and  therefore  amounts  to  a  contempt  of 
Court.  All  the  cases  which  have  been  cited  to  the  Court  were 
before  us  in  the  case  of  Ex  parte  Freeman,  decided  by  the  Court 
on  the  6th  August  last,  and  Mr.  Justice  Stephen  in  giving  judg- 
ment ref  eri'ed  to  the  last  case  quoted  by  The  Chief  Justice  in  44 
Ch.D.  That  was  an  application  against  the  present  respondent. 
Having  a  knowledge  of  the  principles  of  law  as  they  are  to 
be  gathered  from  the  cases  cited  and  the  case  decided  by  this 
Court,  Norton  thought  fit  to  publish  this  article  and  to  publish 
it  in  reference  to  an  action  in  which  he  was  the  defendant. 
I  had  some  hesitation  as  to  whether  it  would  not,  in  the  face  of 
this  warning  which  he  disregarded,  be  incumbent  upon  us  to 
exercise  our  summary  power  of  ordering  a  term  of  imprisonment 
as  a  punishment  for  this  offence.  I  am  glad,  however,  to  be  able 
to  come  to  the  conclusion  that  it  is  not  necessary  to  take  that 
eidtreme  step. 

[His  Honour  then  referred  to  Troughton  v.  Macintosh  (2)  ;  Lee 
V.  Evans  (3) ;  and  Ex  parte  Butler  (4).] 

(1)  18  N.S.W.  L.R.  132;  13  W.N.  200.        (3)  12  N.S.W.L.R.  7. 

(2)  17  N.S.W.L.R.  334.  (4)  18  N.S.W.L.R.  132. 
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The  article  in  question  contains  the  following  passage  [his      *1897. 
Honour  read  the  same  passage  as  The  Chief  Justice],     What  does     ex  parte 
that  mean  ?     It  appears  to  me  to  mean  that  Truth  will  be  in  a   Caulweld, 
position  to  shew  the  true  character  of  the  plaintiff  in  the  action  John  Norton 
with  respect  to  his  social  and  political  career  in  such  a  way  that 
when  the  matter  comes  on  for  trial  he  will  get  no  damages  at  the 
hands  of  the  jury.     I  feel  very  reluctant  to  exercise  this  arbitrary 
jurisdiction,  but  it  is  our  duty  to  the  public  to  see  that  nothing 
is  published  in  respect  of  proceedings  pending  which  is  calculated 
to  influence  the  administration  of  justice.     It  is  to  be  hoped  that 
the  punishment  which  we  now  impose  will  have  the  effect  of 
restraining  Norton  from  ever  publishing  any  matter  of  this  kind 
again.    If  it  have  not  that  effect  and  he  be  so  indiscreet  as  to  bring 
himself  again   within   the   law,  I   for  my  part  will   have   no 
hesitation  in  adopting  the  course  of  sentencing  him  to  imprison- 
ment. 

Cohen,  J.  Apart  from  the  text  of  this  article,  I  cannot  shut 
my  eyes  to  the  way  in  which  it  is  headed.  I  can  see  no  reason 
for  giving  prominence  to  this  article  except  for  the  purpose  of 
attracting  readers  to  it,  and  that  clearly  indicates,  to  my  mind* 
the  object  and  purpose  for  which  it  was  written — to  prejudice 
Caulfield  in  the  trial  of  the  action.  As  to  whether  it  was  likely 
to  prejudice  him,  I  have  not  the  slightest  doubt.  Various  cases 
have  been  referred  to,  and  at  first  I  was  much  struck  with  the 
case  of  Hunt  v.  Clarke  (I).  But  when  that  is  looked  at  it 
appears  that  there  is  only  one  lino  and  a  half  in  the  whole 
paragraph  which  could  be  considered  objectionable.  The  rest  of 
the  article  contains  a  plain  statement  of  the  proceedings  then 
pending.  That  case  and  the  case  R.  v  Payne  (2)  are  clearly 
distinguishable  from  this.  In  deciding  this  case  against  the 
respondent  we  are  acting  entirely  in  accordance  with  the 
authorities  both  here  and  in  England.  In  the  case  of  In  re 
Crown  Bank  (8)  the  Court  awarded  punishment  in  a  case  in 
which  the  article  in  question  was  not  so  strong  as  the  article  now 
under  consideration.     I  agree  with  The  Chief  Justice  that  so  far 

(1)  37  W.R.  724.  (2)  [1896]  1  Q.B.  677. 

(3)  44  Ch.D.  649. 
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1898.       as  the  second  article  is  concerned,  it  does  not  rest  on  so  strong  a 

Ex  parte     foundation,  and  that  if  this  application  were  based  on  that  article 

^^in^rt^*   alone  it  would  not  have  justified  our  making  any  order  against 

John  Norton  the  respondent.     I  also  agree  as  to  the  punishment  which  should 

C  fienJ      ^^  awarded,  and  hope  that  it  will  act  as  a  warning  to  prevent 

any   repetition   of   the   oflFence.      In   Skipwortlia   Case  (1)  the 

respondent  had  on  two  occasions  been  guilty  of  contempt  of 

Court,  and  on  the  second  occasion  the  Court  fined  him  500Z.  and 

ordered  him  to  be  imprisoned  for  three  months. 

Rvle  ahsolute. 

Attorney  for  the  respondent :  A,  W.  Nathan. 

(I)  9  L.R.  Q.B.  230. 
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VAUGHAN  r.  CHENHALL  (LESLIE,  Garnishee). 
Attftehmf^ni  of  debts — Oamishee  order — Attachment  of  money  due  on  a  judgment —         1897. 


Attorney's  lien  for  coats.  ^^^  2,  6,  23. 

The  judgment  creditor  attached  money  due  from  the  garnishee  to  the  judgment 
debtor  uuder  a  judgment  recovered  against  him,  and  the  garnishee  paid  the  money      xhe  C.J. 
into  Court.    The  attorney  who  acted  for  the  judgment  debtor  claimed  a  lien  on     Stephen  J. 
the  fond  for  costs  incurred  in  the  action  after  the  order  for  attachment  had  been  ^^ 

made.  Held,  that  though  the  attorney  would  have  been  entitled  to  a  lien  for 
coits  properly  incurred,  as  the  costs  were  improperly  and  erroneously  incurred, 
he  had  no  lien. 

Appeal  from  Cohens  J.,  in  Chambers. 

The  facts  of  the  case  fully  appear  in  his  Honour's  judgment. 

The  matter  came  on  before  his  Honour  on  the  2nd  May,  and 
after  hearing  argument  he  reserved  his  judgment,  which  was 
delivered  on  the  6th  May. 

Cohen,  J.  The  facts  of  this  case  are  as  follows :  Yaughan 
obtained  a  judgment  against  Chenhall  for  412.  68.  5d.,  and  Chen- 
hall,  in  an  action  brought  by  him/afterwards  obtained  a  verdict 
against  Leslie,  for  which,  together  with  costs,  judgment  was 
signed  for  34  U.  68,  5d.  In  this  latter  action  Chenhall  &  Eddie 
acted  as  attorneys  for  the  plaintiff.  On  the  11th  August,  1897, 
a  garnishee  order  directed  to  Leslie  for  the  sum  of  41  i.  68.  5d,, 
part  of  the  34U.  68.  5d.,  was  made  at  the  instance  of  Vaughan  ; 
and  Chenhall  &  Eddie,  when  it  was  made,  gave  notice  of  their 
lien  for  costs,  and  on  the  16th  August  this  sum  was  paid  into 
Court  by  Mr.  Davenport,  acting  as  town  agent  for  Nicholson, 
Leslie's  attorney.  On  the  same  date  he  gave  to  Chenhall  &  Eddie 
written  notice  of  his  having  done  so.  But  prior  to  that  Chenhall 
had  given  notice  to  Davenport  of  his  firm's  lien.  On  the  I7th 
August  Davenport  received  Nicholson's  cheque  for  8001.,  which  he 
enclosed  in  a  letter  to  Chenhall  &  Eddie,  but  they  refused  it, 
asserting  their  right  to  34 1  i.  68.  5d.  Davenport  apparently  saw 
Chenhall  after  the  refusal  to  accept  Nicholson's  cheque,  and  he 
again,  by  letter  on  the  17th  August,  forwarded  his  own  cheque 
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1898.        ^^^  300^.,  and  suggested  to  Chenhall  &  Eddie  that  they  should 

Vaqghan    ft^range  with  Thompson,  who  was  Vaughan's  attorney,  for  a  eon- 

^     ^'  sent  order  to  take  the  money  out  of  Court  to  be  paid  to  Daven- 

Chenhall  -^  ^ 

(Leslie,      port,  he  undertaking  to  withdraw  and  pay  it  over  to  Chenhall  & 
Eddie  free  of  cost.     On  that  date  Chenhall  &  Eddie  refused  to 

^ohen  J.  accept  the  cheque  on  the  terms  proposed,  and  intimated  to 
Davenport  that  unless  the  full  amount  of  the  judgment  was  paid 
by  10  a.m.  the  next  day,  execution  would  be  issued.  Later  in  the 
same  day  Davenport  wrote  in  reply  that  he  would  attend  at 
Chenhall  &  Eddie's  office  the  next  morning  at  10.30,  and  would 
tender  the  full  amount  due  by  Leslie.  Later  still  on  the  same 
date  Chenhall  seems  to  have  had  an  interview  with  Davenport, 
and  to  have  again  informed  Davenport  that  unless  the  full  amount 
of  the  judgment  was  paid  by  10  o'clock  the  following  morning 
execution  would  issue.  Afterwards,  and  still  on  the  same  date, 
Chenhall  &  Eddie  wrote  to  Davenport  a  letter,  which  was 
received  by  Davenport  at  10.5  a.m.  of  the  18th,  and  in  that  letter 
they  say  :  "  Being  assured  of  this  (referring  to  an  earlier  portion 
of  the  letter,  which  is  immaterial)  we  think  it  only  necessary  to 
say  that  the  definite  notice  we  gave  you  of  the  firm's  lien  pre- 
cludes any  claim  on  behalf  of  Vanghan  We  have  simply  asked 
for  a  recognition  of  that  lien,  and  we  are  advised  that  our  position 
in  maintaining  that  lien  against  third  parties  is  clear.  We,  there- 
fore, ha\e  to  say  again  that  we  cannot  accept  a  less  amount  than 
the  full  amount  of  judgment  and  interest  to  date  .  .  .  and 
unless  the  amount  above  stated  is  paid  by  10  a.m.  on  Wednesday 
( 1 8th  inst.),  execution  will  issue."  At  10.20  a.m.  of  the  18th  August, 
Davenport  attended  at  the  office  of  Chenhall  &  Eddie,  and  made 
a  formal  tender  of  SOOl.  in  sovereigns,  but  the  money  was  refused 
as  execution  had  been  issued  that  morning.  Application  was, 
therefore,  made  on  behalf  of  Leslie  to  have  the  writ  of  fi,fa.  set 
aside,  and  it  was  set  aside  with  costs  to  be  paid  by  Chenhall,  it 
being  made  a  condition  of  the  order  that  Leslie  might  retain  his 
costs  out  of  the  300i.  Leslie's  attorney  afterwards  paid  to 
Chenhall  &  Eddie  the  sum  of  283i.  48.  6d.j  this  representing  the 
300Z.  less  the  costs,  161.  Ids.  6d. 

On  the  16th  October  a  summons  was  taken  out  by  Chenhall  & 
Eddie  for  payment  out  to  them  of  the  4U.  68.  od.,  when,  by  an 
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order  made  by  myself  on  20th  October,  it  was  referred  to  the        1898. 

Prothonotary  to  tax  Chenhall  &  Eddie's  costs  against  Chenhall,  Vaughan 

as  between  attorney  and  client  in  Chenhall  v.  Leslie,  and  to  ascer-  chenhall 

tain  if  Chenhall  &  Eddie  had  a  lien  over  the  4U.  6s.  od  paid  into  ..^Leslie 

'^  Garuibhee). 

Court  under  the  garnishee  order. 

The  Prothonotary  taxed  and  allowed  the  bill  at  360i.  198.  4d.,  Cohen  J. 
and  after  deducting  the  283Z.  48.  6d.  paid  to  Chenhall  &  Eddie 
by  Leslie  8  attorney,  and  40i.  paid  to  them  by  their  client,  Chen- 
hall, he  found  there  was  a  balance  of  37i.  148.  lOrf.  due  to 
Chenhall  &  Eddie  from  Chenhall,  of  which  balance  15Z.  168.  lOd. 
was  for  their  co.sts  in  connection  with  the  issue  of  the  fi.  fa, 
^inst  Leslie,  which  had  been  set  aside.  He  further  found  that 
the  IbL  1 68.  I  Od,  was  for  costs  properly  and  bona  fide  incurred 
under  the  instructions  of  their  client,  and  were  incurred,  as  is  the 
obvious  fact,  after  Chenhall  &  Eddie  had  notice  of  the  garnishee 
order.  And  he  also  found  that  Chenhall  &  Eddie  were  entitled 
to  a  lien  for  the  whole  of  their  costs,  and,  therefore,  to  a  lien  on 
the  4U.  68.  5c?.  to  the  extent  of  371.  148.  lOd.j  the  balance  due  to 
to  them. 

The  present  summons  is  by  Vaughan,  calling  on  Chenhall  & 
Eddie  to  shew  cause  why  the  decision  of  the  Prothonotary,  or  so 
ranch  thereof  as  declared  that  their  lien  extends  as  against 
Vaughan  to  costs  incurred  after  the  garnishee  attachment  order, 
should  not  be  set  aside,  and  why  the  sum  of  4U.  68.  5d.,  or  so 
much  thereof  as  remains  after  satisfying  the  proper  lien  of  Chen- 
hall &  Eddie,  should  not  be  paid  out  of  Court  to  Vaughan,  upon 
the  grounds  that  the  lien  could  not  arise  against  him  in  respect 
of  the  costs  incurred  after  the  date  of  the  attachment  order. 
Although  the  right  of  Chenhall  &  Eddie  has  been  referred  to  as  a 
Ken,  it  is  not  a  lien  in  st^rictness,  but  it  is  a  right  to  the  equitable 
interference  of  the  Court  to  have  the  judgment  held  as  security 
for  the  debt :  In  re  Suitor  (1). 

Dealing  with  the  figures  first,  inasmuch  as  Chenhall  &  Eddie's 
right  extends  to  37i.  148.  \0d.  only,  the  difference  between  it  and 
the  4U.  68.  5cZ.,  viz.,  21.  \\s.  7d.,  must  be  paid  to  Vaughan,  and 
inasmuch  as  the  two  sums  of  16i.  158.  6d.  and  \U.  168.  lOd, 
totallling  32f.  148.  4d.,  represent  the  costs,  after  the  attachment 

(1)  [1890J  U  N,S,W.R.  401. 
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order  was  made,  the  difference  between  that  sum  and  372.  148. 
lOd.,  viz.,  5i,  28.  6d.,  represents  Chenhall  &  Eddie's  costs  before 
that  order  was  made,  which  stand  unaffected  by  the  subsequent 
steps.  And  as  to  that  5L  28,  6d.y  there  can  be  no  question  of 
Chenhall  &  Eddie's  claim. 

It  is  perfectly  plain  from  Sympson  v.  Prothero  ( I ) ;  Eisdell  v. 
Conyngham  (2) ;  Lyons  v.  Castle  (3);  and  Lynch  v.  Lev^inge  (4); 
that  as  a  general  rule  an  attorney's  right  to  the  equitable  inter- 
ference of  the  Court  to  protect  his  costs  properly  incurred  in 
recovering  judgment,  will  prevail  over  a  garnishee  order  attaching 
the  judgment.  This  right,  however,  will  not  extend  to  costs 
otherwise  incurred  :  Hough  v.  Edwards  (5).  But  in  considering 
the  rights  of  the  attorney,  the  Court  should  have  regard  to  the 
equities  on  both  sides :  Wilson  v.  Smith  (6)  I  cannot  assent  to 
the  broad  principle  submitted  by  Mr.  Mann,  that  as  against  an 
attachment  order  no  costs  incurred  after  it  was  made  will  be  pro- 
tected. If  this  were  the  law  a  judgment  creditor  immediately 
upon  his  judgment  debtor  recovering  a  judgment  against  a  third 
person,  might  attach  that  judgment,  though  the  time  for  issuing 
execution  thereon  may  not  have  arrived,  and  with  this  result,  that 
if  thereafter,  and  as  soon  as  he  could,  the  judgment  debtor's 
attorney  properly  issued  execution  against  that  third  person,  and 
the  fi.  fa.  were  returned  "  nulla  bona"  the  attorney  would  be  de- 
prived of  his  right  to  protection  for  his  costs  incurred  in  so  issuing 
execution,  if  the  amount  of  the  judgment  was  subsequently 
recovered. 

It  was  also  contended  by  Mr.  Mann  that  the  4U.  6s.  5d!.  having 
been  paid  into  Court  upon  the  application  of  Vaughan  to  attach 
that  amount,  the  payment  so  made  was  equivalent  to  a  payment 
to  Vaughan  himself,  and  that  he,  therefore,  was  absolutely  entitled 
to  the  money,  and  for  this  position  he  cited  Gulverhouse  v. 
Wickens  (7).  I  do  not  think  that  case  applies,  for  there  the  con- 
tention was  not  between  an  attorney  asserting  his  right  to  the 
interference  of  the  Court,  and  a  judgment   creditor,  who  had 

(1)  [1857]  26  L.J.  Ch.  671.  (4)  Idem  169. 

(2)  [1859]  28  L.  J.  Ex.  213.  (5)  [1857J  1  H.N.  171. 

(.3)  [1893]  14  N.S.W.  L.R.  Eq.  135.         (6)  [1880]  1  N.S  VV.L.R.  310 

C7)  [1868]  LR.  3C.P.  295. 
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obtained  a  garnishee  order,  but  between  the  judgment  creditor        1898. 

and  the  garnishee,  under  somewhat  peculiar  circumstances,  and  Vaughan 

the  expressions  of  the  Court  in  dealing  with  the  merits  must  be  chj-j^h^li^ 
viewed  in  the  light  of  the  facts  sub  judice.  (Leslie, 

-.  .Garnishee). 

On  the  other  hand,  Mr.  Garland  has  contended  that  the 
attorney  has  a  right  to  the  security  of  the  judgment  for  all  costs  CoJien  J. 
which  may  be  properly  incurred  by  him  until  the  final  winding-up 
of  the  action,  even  although  a  garnishee  order  attaching  the  judg- 
ment may  be  obtained  before  the  final  winding-up.  That  may 
perhaps  be  so,  and  I  am  inclined  to  yield  to  it  as  &  general 
principle;  but  I  think  when  a  contention  arises  between  the 
attorney  and  a  judgment  creditor  who  has  attached  the  judgment 
debt,  this  further  element  should  be  considered,  viz.,  what  are  the 
then  existing  equities  of  the  contestants  ?  If  the  proceedings  in 
an  action  are  taking  their  proper  course  after  judgment,  and  the 
attorney  has  done  nothing  to  establish  an  equity  against  himself, 
I  can  well  understand  the  Court  protecting  him  in  respect  of  costs 
to  be  incurred  in  the  action,  after  the  attachment  order  has  been 
made ;  but  to  accept  the  proposition  as  a  hard  and  fast  one,  and 
to  so  apply  it  to  the  present  case,  I^  find  impossible,  even  though 
nothing  in  the  shape  of  misconduct  on  the  part  of  Chenhall  & 
Eddie  is  suggested.  But  what  do  we  find  to  be  the  facts  here  ? 
On  August  16th  Leslie,  through  Davenport,  paid  into  Court 
4U.  68.  5(/.,  as  he  had  a  right  to  do  under  the  attachment,  notice 
of  this  payment  being  given  to  Chenhall  &  Eddie  on  the  same 
day,  and  it  is  clear  that  that  payment  discharged  Leslie  pro  tanto 
from  his  liability  under  the  judgment  [s.  31  of  the  C.L.P.  Act, 
1857,  and  Culverhouse  v.  Wickens],  as  I  have  already  decided 
on  the  application  to  set  aside  the  Ji.  fa.  We  thus  have  Chenhall, 
or  Chenhall  &  Eddie,  as  his  attorneys  as  from  that  date,  entitled 
to  issue  execution  against  Leslie  for  300i.,and  no  more.  On  17th 
Angost  Davenport  successively  tendered  to  Chenhall  &  Eddie, 
first  Nicholson  s,  and  then  his  own  cheque  for  300i.,  in  liquidation 
of  the  balance  due  upon  the  judgment,  but  Chenhall  &  Eddie 
declined  to  accept  these  payments,  asserting  their  right  to  be  paid 
34U.  68.  5d.j  and  continuing  to  emphatically  insist  on  their  lien 
for  full  costs  in  the  action  Chenhall  v.  Leslie,  which  no  one  then 
controverted    in   principle.      On  that  same  day  they  informed 
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^898.        Davenport  very  definitely  that  unJess  the  full  amount  of  the 
Vaughan    judgment  was  paid  by  10  o'clock  the  next  morning,  execution 
Chenhall    would  be  issued;   and  Davenport,  with  equal  confidence  in  his 
GarnSiee)    Position, intimated  that  he  would  attend  at  Chenhall  &Eddie'soffice 
at  10.30  the  next  morning  (the  18th),  and  tender  the  full  amount 
due  by  Leslie,  meaning  the  300i.      At   10.20  of  that  morning 
Davenport  kept  his  appointment,  tendered  to  Chenhall  &  Eddie 
800  sovereigns,  which  they  declined,  as  they  had  already  issued 
execution.      Now,  Chenhall  &  Eddie  should  have  accepted  the 
SOOL  ofi^ered  to  them  on-  the    17th,  for  the   sufficiency  of  the 
cheques  tendered  to  them  was  not  questioned,  and  if  questioned 
no  doubt  the  sovereigns  would  have  been  substituted  promptly. 
And  as  to  the  41i.  68.  hd.  they  could  have  and  should  have  then 
invoked  the  equitable  interference  of  the  Court  as  they  are  doingnow, 
and  have  abstained  from  issuing  execution,  as  they  did.     And  why 
this  proper  and,  apart  altogether  from  its  legality,  reasonable 
course  was  not  adopted,  I  cannot  understand,  except  the  cause  be 
that   spirit   of    combativeness    which    often    inspires    opposing 
attorneys,  and  a  desire  to  prove  the  cleverer  of  the  two,  the 
cleverness  being  indicated  by  the  success.     They  say  they  were 
acting  under  the  instructions  of  their  client,  and  were,  therefore, 
bound  to  carry  out  those  instructions ;  but  there  cannot  be  a 
reasonable  doubt  but  that  in  a  matter  of  this  kind,  which  turns 
mainly,  if  not  altogether,  upon  legal  considerations,  the  client 
would  be  guided  by  the  advice  of  his  attorneys.     It  is  plainly  to 
be  seen,  too,  that  Chenhall  &  Eddie  were  acting  with  an  equal,  if 
not  a  larger,  eye  to  their  own  interests,  for  which,  of  course,  they 
are  not  to  be  blamed,  but  rather  to  be  commended ;  but  if  the 
result  of  their  action  is  that  the  rights  of  Vaughan  are  prejudiced, 
then  to  the  extent  of  that  prejudice  Chenhall  &  Eddie  should 
suflfer.     That  Vaughan  had  some  right  in  this  41i.  6s.  hd.  is  ap- 
parent, not  alone  to  one  s  own  intelligence,  but  may  be  gathered 
from  the  spirit  of  the  precedents  I  have  alluded  to,  and  from  the 
judgment  of   Willes,  J.,  in  Cidverhoase  v.  Wlckens,  in  which  he 
says  :  "  If  there  be  any  cases  in  which,  after  money  has  been  paid 
into  Court  by  the  garnishee,  the  creditor  may  prove  not  to  be 
entitled  to  it,  it  must  be  treated  as  a  conditional  payment  to  the 
creditoi',  and  liable  to  be  discharged  if  it  should  so  turn  out ;  and 
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the  payment  of  money  into  Court  is  subject  to  the  equitable        ^^^- 


jurisdiction  of  the  Court."     I  must  not  be  supposed  to  be  laying     Vauohan 
down  the  naked  proposition  that  an  attorney  s  right  to  the  equit-    Chbnhall 
able  aid  of  the  Court  is  cut  away  in  respect  of  all  costs  incurred    QarniBhee). 
in  proceedings  which  are  not  based  upon  legal  grounds,  for  such 
a  proposition  would  be  quite  inconsistent  with  law.     But  I  do     ^^'^^  *^- 
think  that  the  legality  of  the  proceedings,  out  of  which  costs  in 
question  arise,  may  be  considered  as  an  element  in  the  general 
circumstances,  when  the  Court  is  called  upon  to  act  in  protection 
of  the  attorney,  and  to  exercise  an  equitable  jurisdiction. 

The  result  then  is  this — that  if  the  ji.  fa.  had  not  been  issued 
and  Chenhall  &  Eddie  had,  without  issuing  it,  accepted  from 
Davenport,  as  they  should  have  done,  the  300i.,  they  would  have 
had  in  hand  \%L  158.  6(2.  more  than  reached  them  in  payment  of 
their  costs,  and  they  would  not  have  incurred  the  15i.  16«.  lOd. 
costs  in  connection  with  issuing  the  Ji,  fa,,  which  costs  they  have 
not  received  from  their  client,  Chenhall.  The  4li.  68.  5d,  paid 
into  Court  would  then  have  been  relieved  of  the  burden  of  these 
two  sums — 32i.  128.  4fd, — which  they  now  seek  to  cast  upon  it  to 
the  prejudice  of  Vaughan.  I  therefore  decide  that  as  to  5Z.  28.  6d, 
costs  incurred  before  the  issue  of  the  fl.  fa.  Chenhall  &  Eddie  are 
entitled  to  payment  out  of  the  4U.  Gs.  od. ;  but  as  to  the  balance, 
3(>t.  38.  lid,  they  have  no  claim,  and  this  I  direct  to  be  paid  to 
Taoghan  or  his  attorney.  The  costs  of  this  application  will  be 
paid  by  Chenhall  &  Eddie.  I  have  gone  very  fully  into  this  case, 
which  is  one  of  much  importance,  though  the  amount  involved  is 
comparatively  small,  and  whilst  deciding  as  I  have  in  accordance 
with  what  I  believe  to  be  the  substantial  merits  of  the  case,  I 
mast  state  that  it  is  not  without  its  difficulties. 

Order  accordingly. 

From  this  order  Messrs.  Chenhall  &  Eddie  now  appealed  on  the 
ground  that  his  Honour  was  in  error  in  declaring  that  they  had 
not  a  lien  for  costs  upon  the  sum  of  361.  38.  lid.  ordered  by  him 
to  he  paid  to  the  judgment  creditor. 

Garland,  for  the  appellants.  The  whole  question  in  dispute 
between  the  parties  is  whether  the  appellants  are  entitled  to  a 
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1898.        lien  on  the  fund  in  Court  for  the  costs  incurred  after  the  garnishee 
Vauohak    order,  i.e.,  32L  128.  id, 

Chenhall        [The  Chief  Justice.     These  costs  appear  to  have  been  im- 

(Leslie,      properly  incurred  after  the  order,  and  if  that  be  so,  it  would  be 

a  strange  thing  if  the  attorneys  were  entitled  to  a  lien  for  them.] 

If  an  attorney  makes  a  mistake  that  will  not  deprive  him  of 
his  lien.  The  Prothonotary  here  found  that  the  costs  were 
properly  and  bona  fide  incurred  by  the  attorneys  under  the 
instructions  of  their  client. 

[The  Chief  Justice.  If  an  attorney  is  to  be  entitled  to  a  lien 
for  all  costs  incurred  in  the  action  after  a  garnishee  order,  then  an 
unscrupulous  attorney  might  eat  up  all  the  money  att-ached  by 
making  useless  applications.] 

If  the  application  was  not  made  bona  fide  and  honestly,  then, 
no  doubt,  he  would  be  deprived  of  his  lien.  But  he  should  not 
be  deprived  of  his  lien  merely  because  the  application  was  not 
successful.  The  only  cases  where  the  Court  has  refused  to  uphold 
the  attorney's  lien  are  in  cases  like  Wilson  v.  Smith  (1), 
where  the  attorney  acted  improperly.  In  Faithful  v.  Ewen  (2) 
the  Court  says  that  the  attorney  ought  not  to  be  deprived  of  his 
lien  because  "  he  misstated  nothing,  he  concealed  nothing ;  no  one 
can  be  heard  effectually  to  say  that  he  was  misled  by  him."  It 
is  only  where  an  attorney  conceals  the  fact  of  his  lien  or  makes 
a  misrepresentation  that  the  Court  will  deprive  him  of  his  lien. 
When  the  judgment  creditor  attaches  a  fund,  he  knows  that  the 
attachment  is  subject  to  the  attorney's  lien.  Where  there  has 
been  a  mere  error  of  judgment  on  the  part  of  the  attorney,  he 
should  not  be  deprived  of  his  costs. 

[The  Chief  Justice.  There  was  more  than  a  mere  error  of 
judgment  in  this  case  :  there  was  gross  ignorance.] 

But  the  Prothonotary  and  Cohen,  J.,  found  that  the  attorneys 
acted  honestly  and  bona  fide.  An  attorney  has  an  absolute  right 
to  a  lien  on  a  fund  recovered  by  his  exertions.  The  only  ground 
for  depriving  him  of  that  right  is  misconduct  or  concealment  of 
his  right.  He  also  referred  to  Cole  v.  Eley  (8) ;  Lyons  v.  Castle 
(4) ;  Shippey  v.  Grey  (5). 

(1)  1  N.S.W.L.R.  .310.  (3)  [1894]  2  Q.B.  180. 

(2)  7  Ch.  D.  495.  (4)  14  N.S.W.L.R.  135. 

(5)  49  L.J.  C.L.  624. 
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Mann,  for  the  respondent,  was  not  heard.  1898. 

Vaughan 
The  Chief  Justice.    I  am  of  opinion  that  the  order  made  by         v. 

Mr.  Justice  Cohen  is  correct.  The  facts  are  simply  these: —  (Leslie 
Vaughan  recovered  a  judgment  against  Chenhall  for  4<U.  68.  5d.,  ^arniBhee). 
and  Chenhall  recovered  ajudgment  against  Leslie  for341i.  6«.  od. 
Vaughan  having  this  judgment  against  Chenhall,  attached  Chen- 
hall's  judgment  against  Leslie.  Leslie  thereupon  paid  the  sum  of 
4U.  6«.  5d,  into  Court,  as  he  had  a  right  to  do.  After  this  he  was 
asked  by  Chenhall  to  pay  the  full  amount  of  the  judgment.  He 
refused,  saying  that  he  had  already  paid  4U.  Qs.  5d,  into  Court, 
and  he  tendered  a  cheque  for  the  balance.  This  Chenhall  refused 
to  accept,  and  he  then  tendered  300Z.  in  sovereigns.  This  was 
also  refused.  Thereupon  a  writ  of  fi.fa,  was  issued  for  the  whole 
amount  of  the  judgment.  One  does  not  like  to  use  hard  words 
against  the  attorneys  who  advised  the  issue  of  the  fi.fa,,  but  to 
say  the  least  of  it,  it  was  an  ignorant  course  to  pursue.  It  was 
such  an  erroneous  course  that  one  can  scarcely  conceive  an 
attorney  making  such  a  mistake.  That  writ  of  fi.  fa.  wsls  set 
aside  with  costs.  The  costs  amounted  to  the  sum  of  161.  158.  6d. 
paid  to  Leslie,  and  there  was  the  further  sum  of  151.  168.  lOd., 
being  Chenhall's  own  costs  in  the  matter,  making  in  all  the  sum 
of  W..  128.  4fd.,  the  amount  now  in  dispute.  Chenhall  &  Eddie, 
who  acted  as  ChenhalFs  attorneys  in  the  action,  now  claim  a  lien 
on  the  amount  in  Court  to  the  extent  of  S2l.  1 28.  4rf.,  in  payment 
for  costs  which  never  ought  to  have  been  incurred.  Mr.  Justice 
Cofi^n,  while  admitting  that  they  would  have  had  a  lien  for  costs 
properly  incurred  after  the  garnishee  order,  said  that  it  was  im- 
possible do  hold  that  they  had  a  lien  for  costs  improperly  and 
erroneously  incurred.  I  am  clearly  of  opinion  that  his  Honour 
was  right.  In  the  case  of  Wilson  v.  Smith  (1),  Mr.  Justice 
Faticdi  says :  "  Now  he "  (the  attorney)  "  insists  upon  his  lien. 
Is  this  a  course  of  proceeding  which  we  should  sanction  ?  is  it  to 
le  tolerated  that  an  attorney  should  put  the  other  party  to  costs 
merely  for  his  own  purposes,  without  doing  any  service  to  his 
client  at  all ;  '*  and  later  on  in  his  judgment  he  says  :  "  I  think  the 
nile  is  intended  for  the  protection  of  an  attorney  in  fair,  regular, 

(I)  1  N.S.W.L.R.  310. 


132  CASES  AT  LAW.  [J^.  S.  W.  R. 

^^^8-        and  proper  practice."     In  my  opinion  the  principle  established 
Vaughan    by  the  Rule  referred  to  by  Mr.  Justice  Faiicett  applicis  to  such  a 
Chenhall    cose  as  this.     The  Court  will  give  its  protection  to  an  attorney  so 
Garnfahee).    '^"o  ^^  ^®  ^^  acting  in  fair,  regular  and  proper  practice,  but  not 
in  a  case  of  this  kind,  where  the  costs  should  never  have  been  in- 
curred. 

This  application  must  be  dismissed  with  costs. 
Stephen,  J.,  and  G.  B.  Simpson,  J.,  concurred. 

Appeal  dismissed  with  costs. 
Attorney  for  the  respondent :  Joseph  Thompson, 


The  C.J. 
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Ex  parU  FREDERICK  HARPER. 

^  1898. 


Crown  LaiuU  Ad  of  1884,  ss.  20,  2&—Croum  Lands  Act  of  1889,  «.  \Z— Conditional      May  26. 
purchase— Bona  Ji<le3 — Form  o/dedarcUion  of  applicant. 

The  C.J. 
Although  the  question,  whether  the  applicant  for  a  conditional  purchase  has  0.  B.  Simoton  J. 

applied  for  the  land  solely  for  his  own  use  and  benefit,  is  determined  by  the  Local  ^P^ 

Lud  Board  on  the  confirmation  of  the  application,  that  does  not  prevent  the 

Minister  afterwards  referring  that  question  again  to  the  Land  Board. 

The  form  of  declaration  by  the  applicant  for  a  conditional  purchase  (Form  8) 

prescribed  by  the  Regulations  (»f  the  2nd  December,  1889,  which  requires  an 

aosver  t?  the  question  **  do  you  intend  to  use  the  land  now  applied  for  solely  for 

your  own  use  and  benefit  ?  "  is  not  ultra  vires. 

Prohibition. 

This  was  a  motion  to  make  absolute  a  rule  nisi,  calling  upon 
the  members  of  the  Local  Land  Board  at  Warren  and  J.  H. 
Garmthers,  Minister  for  Lands,  to  shew  cause  why  a  writ  of  pro- 
hibition should  not  issue  to  prohibit  any  further  proceedings 
upon  a  reference  made  by  the  Minister  for  Lands  to  the  Local 
Land  Board. 


The  reference  was  as  follows : — 


**  Department  of  Lands, 

Sydney,  19th  May,  1897. 


In  pursuance  of  s.  20  of  the  Crown  Lands  Act  of  1884,  the  Minister  for  Lands 
refers  to  the  Local  Land  Board  at  Warren  the  question  whether  any  statement  or 
■tatements  in  the  declaration  lodged  with  the  application  for  the  C  P.  noted  in  the 
nargin  are  false  within  the  meaning  of  s.  26  of  the  said  Crown  Lands  Act  of  1884, 
sod  in  particolar  whether  the  statements  in  the  said  dec:laration  as  to  the  respec- 
tive  answers  or  as  to  any  such  answers  to  the  following  questions  are  false  within 
the  meaning  of  the  said  section  : — 

*  Do  you  intend  to  use  the  land  now  applied  for  solely  for  your,  own  use  and 
benefit? 

Is  there  any  agreement  or  arrangement  by  which  any  person  other  than  yourself 
can  acquire  any  interest  in,  or  obtain  the  use  of  the  land  now  applied  for  ? 
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1898.  ^'  there  any  underatanding  between  you  and  any  person  that  will  tend  to  defeat 

or  evade  the  provieions  of  the  law  as  to  conditional  purchases  ? ' 

Ex  parte 
Frederick       And  the  Local  Land  Board  is  hereby  required  to  specify  in  its  decision  the 

Habpkb.      statement  or  statements  if  any  which  it  may  find  to  be  false  as  aforesaid. 

J.  H.  CARRUTHERS, 

Minister  for  Lands.** 

The  conditional  purchase  in  question  was  Frederick  Harper's 
(the  applicant). 

The  matter  came  before  the  Board  on  the  4th  December,  and 
was  adjourned  until  the  7th  February  ;  in  the  meantime  (i.c.,  on 
the  2l8t  December)  this  rule  was  granted. 

The  conditional  purchase  application  of  F.  Harper  had  been 
duly  confirmed  under  s.  13  of  the  Crown  Lands  Act  of  1889  long 
before  this  reference  was  made. 

The  ground  upon  which  the  rule  nisi  was  granted  was  that  the 
said  application  having  been  duly  confirmed  under  s.  13  of  the 
Crown  Lands  Act  of  1889,  it  was  not  open  to  the  Minister  or  the 
Land  Board  to  reopen  the  question  of  bona  fides,  which  was  res 
judicata. 

Pilcher,  Q.C.,  and  P.  K.  White,  for  the  applicant. 

Sir  Julian  Salomons,  Q.C.,  and  Canaway,  for  the  respon- 
dents, took  the  preliminary  objection  that  the  ground  upon  which 
the  rule  was  granted  was  not  a  ground  upon  which  a  prohibition 
would  go.  The  applicant  says  that  the  matter  is  res  judicata. 
If  80,  that  is  a  matter  which  should  be  raised  before  the  Board, 
but  it  does  not  oust  the  jurisdiction  of  the  Board.  It  is  a  matter 
which  must  be  pleaded  in  that  Court.  If  it  is  pleaded,  then  that 
Court  can  enquire  into  the  truth  of  the  plea ;  but  it  in  no  way 
prevents  the  Board  from  giving  its  decision,  nor  does  it  oust  its 
jurisdiction.  The  plea  of  res  judicata  in  the  District  Court  does 
not  oust  the  jurisdiction  of  that  Court :  Ex  parte  Rayner  (I). 

The  Chief  Justice.  Yuu  cannot  take  this  point  by  way  of 
preliminary  objection. 

(1)  17  L.J.C.P.  16. 
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PUdier,  Q.C.     Before  the  Land  Board  confirms  an  application,        i89S. 
it  must  be  satisfied  that ''  the  applicant  has  bona  fide  applied  for  the     Ex  paru 
land  for  his  sole  use  and  benefit "  (s.  13  of  the  Act  of  1889).     That   ^^^^ 
qaestion  having  been,  therefore,  enquired  into  and  determined  on 
the  application  for  confirmation  by  a  Court  of  competent  juris- 
diction, it  became   rea  judicata,  and   it  was  not  open  to   the 
Uimster  to  afterwards  refer  that  same  question  to  the  Board. 

[The  Chief  Justice.  Under  s.  26  the  applicant  for  a  con- 
ditional purchase  must  lodge  with  his  application  a  declaration 
in  the  prescribed  form,  and  then  the  section  says  "  and  if  any . 
person  shall  make  a  false  statement  in  such  declaration  as  to 
any  of  the  matters  contained  therein,  he  shall  forfeit  .... 
all  right  and  title  to  such  land  ; "  what  does  the  word  "  forfeit " 
mean  ?] 

The  question  of  bona  fides  must  be  gone  into  on  the  applica- 
tion, and  if  he  does  not  make  the  application  bona  fide  he  for- 
feits his  right  to  the  land. 

[Thi  Chief  Justice.  How  can  he  forfeit  what  does  not 
eiist  ?] 

If  the  Court  thinks  that  that  section  gives  the  Minister  the 
right  to  forfeit  after  confirmation,  then  I  am  driven  to  argue 
that  the  form  of  declaration  (Form  8)  prescribed  by  R.  45  of  the 
Regulations  of  the  2nd  December,  1889,  is  ultra  vires. 

[The  Chief  Justice.  Sect.  26  requires  the  declaration  to  be 
in  the  "  prescribed  form,"  and  under  s.  145  a  regulation  has  been 
passed  and  the  form  prescribed.] 

Sect  26  contemplates  that  the  form  should  give  effect  to  the 
provisions  in  the  Act.  There  is  nothing  in  the  Act  of  1884  which 
provides  that  the  land  shall  be  taken  up  for  the  applicant  s  sole 
ose  and  benefit,  and,  therefore,  the  form  so  far  as  it  requires  an 
answer  to  the  question  "  Do  you  intend  to  use  the  land  now 
applied  for  solely  for  your  own  use  and  benefit  ? "  is  ultra  vires. 
It  is  the  Act  of  1889  (s.  13)  that  provides  that  the  land  is  to  be 
taken  up  for  hi.s  sole  use  and  benefit. 

M  2 
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18^8'  [The  Chief  Justice.    But  the  Act  of  1884  and  the  Act  of 

Ex  paru     1889  are  to  be  read  together,  and  inasmuch  as  the  latter  Act 

Harpbr.     do^s  require  that  the  land  shall  be  taken  up  for  the  applicant's 

sole  use  and  benefit,  what  is  there  to  prevent  this  question  being 

in  the  form  prescribed  ?     These  regulations  were  made  after  the 

Act  of  1889  came  into  force.] 

The  applicant  only  forfeits  his  land  for  a  false  statement  made 
in  the  declaration  referred  to  in  s.  26  of  the  Act  of  1884,  and 
under  that  Act  this  question  in  the  declaration  would  be  vMra 
vires. 

[G.  B.  Simpson,  J.  The  reference  by  the  Minister  was  not 
limited  to  the  enquiry  as  to  whether  the  answer  to  that  question 
was  false.  If  the  Board  had  jurisdiction  to  enquire  into  the 
other  answers  to  the  questions  which  were  not  vUra  vires,  how 
could  we  grant  a  prohibition  ?] 

If  the  Board  had  not  jurisdiction  to  enquire  into  the  question 
of  bona  fides  it  would  have  no  jurisdiction  as  to  part  of  the  refer- 
ence, and,  therefore,  a  prohibition  should  go.  But  apart  from 
that  point  these  questions  submitted  to  the  Board  all  related  to 
the  one  question  of  bona  fides,  and  my  contention  is  that,  inas- 
much as  that  has  already  been  adjudicated  upon  under  h.  13,  it 
caflnot  be  reopened. 

Sir  Julian  Salomons,  Q.C.,  was  not  heard. 

The  Chief  Justice.  I  have  no  doubt  that  if  we  were  confined 
to  the  Act  of  1884,  these  questions,  which  are  said  to  be  ultra 
vires,  are  fully  justified.  It  was  clearly  the  intention  of  the 
Legislature  under  that  Act  that  the  selector  should  take  up  the 
•  land  for  his  sole  use  and  benefit.  But  it  appears  to  me  that  we 
need  not  consider  that  point,  because  the  Act  of  1884  and  the  Act 
of  1889  form  one  code,  and  must  be  read  together.  Sect.  1  of  the 
Act  of  1889  provides  that  "This  Act  .  .  .  shall  be  read  with, 
and  forms  part  of  the  Crown  Lands  Act  of  1884."  These  regula- 
tions and  forms,  which  we  are  now  considering,  were  made  by 
the  Governor  under  s.  145  of  the  Act  of  1884,  if  indeed  they  were 
not  made  under  the  last  section  of  the  Act  of  1889,  and  were 
made  on  the  2nd  Dec^nnber,  18s9,  after  the  Act  of  1889  came  into 
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force.    Under  the  Acts  of  1884  and  1889  and  the  regulations        1898. 

made    thereunder,  it   was    necessary  for   the   applicant  for  a     Ex  parte 

conditional  purchase  to  make  a  certain  declaration.     One  question   ^^^^'^*^ 

in  the  form  prescribed  is  "  Do  you  intend  to  use  the  land  now 

applied  for  solely  for  your  own  use  and  benefit  ?"     There  is  no 

doubt  that  that  question  is  not  idtra  vires.     Taking  the  land  up 

for  your  own  use  and  benefit  does  not  mean  that  you  are  bound 

to  run  your  own  cattle  on  the  land ;  you  may  no  doubt  let  it, 

provided  you  do  so  for  your  own  use  and  benefit.     Sect.  26  of  the 

Act  of  1884  provides  that  the  applicant  for  a  conditional  purchase 

most  lodge  with  his  application  a  declaration  in  the  prescribed 

form,  "and  if  any  person  shall  make  a  false  statement  in  such 

declaration  as  to  any  matters  contained  therein  he  shall  forfeit 

...    all  right  and  title  to  such  land.'' 

Mr.  Pilcher  argues  that  under  s.  13  o£  the  Act  of  1889  it  is  the 
duty  of  the  Land  Board  to  be  satisfied  as  to  the  bona  fides  of  the 
applicant,  and  that  the  land  is  taken  up  for  his  sole  use  and 
benefit,  and  that  once  the  Board  is  satisfied  on  that  point  their 
decision  is  final.  No  doubt  their  finding  is  final  as  against 
everybody  except  the  Crown ;  but  in  case  it  should  turn  out  that 
the  confirmation  was  brought  about  by  any  false  statement  in  the 
declaration,  then  the  Minister  can  after  due  enquiry  forfeit  the 
land.  In  this  case  the  Minister  has  referred  under  s.  20  to  the 
Land  Board  the  question  whether  a  false  statement  was  made  by 
the  applicanii  Harper  in  his  declaration.  That  reference  the 
Minister  clearly  had  power  to  make,  and  the  Board  has  jurisdic- 
tion to  hear  the  matter. 

I  may  say  that  I  think  it  would  be  better  as  a  matter  of  policy 
that  the  question  of  bona  fides  should  be  enquired  into  when  the 
application  is  before  the  Board  for  confirmation,  and  that  once 
they  have  given  their  decision  there  should  be  an  end  of  the 
matter,  and  that  the  confirmation  should  be  good  against  the  world. 
But  that,  of  course,  is  a  matter  for  the  Legislature. 

I  am,  however,  clearly  of  opinion  that  as  the  law  now  is  the 
Minister  had  power  to  make  this  reference  to  the  Land  Board, 
and  that,  therefore,  this  rule  should  be  discharged  with  costs. 

G.  B.  Simpson,  J.  The  declaration  has  to  be  in  the  prescribed 
form.    The  form  has  been  prescribed,  and  the  statements  to  be 
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^^^'       made  in  the  declaration  are  not  limited  to  the  question  of  boM 

Ex  paHe     fides.     The  reference  made  by  the  Minister  is  as  to  whether  there 
Fredertgr  ,      *^ 

Harpkb.     are  any  false  statements  in  the  declaration.     It  is  quite  clear  that 
the  Board  would  have  iurisdiction  as  to  some  of  those  statements, 

0.  B.  Simpson  J.  •' 

and,  therefore,  on  that  ground  alone  we  could  not  prohibit  the 
Board  from  entertaining  the  reference. 

Cohen,  J.    I  concur. 

Rule  discharged  with  costs. 

Attorney  for  the  applicant:   W,  P.  Crick. 


VOL.  XIX.]  CASiSS  AT  LAW.  l39 


Ex  parU  JAMES  BENNETT. 
ProMbUion — Crormi  Lands  Act — LoccU  Land  Board — Minitter/or  Lands.  1808. 


The  Land  Board  held  an  enquiry  on  the  reference  of  the  Minister  for  Lands  as    May  23,  25. 
to  whether   any  eyidence  given  on  oath  by  a  selector  in  connection  with  his 
ooaditioDal  purchase  had,  within  the  meaning  of  s.  136  of  the  Crown  Lands  Act  of      The  G.J. 
1884,  been  given  for  the  purpose  of  misleading  any  officer,  etc.,  or  had  wilfully    '    '  ano^ 
miN-epresented  facts,  and  the  Board  foand  against  the  selector.       Held,  on  an       Cohen  J. 
application  for  a  prohibition  to  the  Board  and  to  the  Minister,  that  a  prohibition 
voald  not  lie  to  the  Board,  because,  so  far  as  its  functions  were  concerned,  they 
were  at  an  end,  and  there  was  nothing  to  prohibit ;  nor  would  it  lie  to  the 
Minister,  as  he  was  not  a  Court. 

Prohibition. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
W.  C.  Cardew  and  John  Reddan,  members  of  the  Local  Land 
Board,  Warren,  and  J.  H.  Carruthers,  Minister  for  Lands,  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue  to  prohibit  any 
further  proceedings  upon  a  certain  reference  by  the  said  Minister 
to  the  said  Board,  and  to  restrain  the  said  Minister  from  acting 
upon  or  giving  efiect  to  the  decision  thereon. 

On  the  27th  April,  1897,  the  Minister  for  Lands,  in  pursuance 
of  s.  20  of  the  Crown  Lands  Act  of  1884,  referred  to  the  Land 
Board  at  Warren  the  question  whether  any  statements  in  the 
declaration  lodged  by  James  Bennett  on  the  14th  May,  1891,  with 
bis  application  for  a  certain  conditional  purchase,  were  false 
within  the  meaning  of  s.  26  of  the  Crown  Lands  Act  of  1 884  ;  and 
the  Minister  further  referred  to  the  Land  Board  for  decision,  after 
due  investigation  in  open  Court,  the  question  whether  any 
evidence  given  on  oath  in  connection  with  the  said  conditional 
purchase  had,  within  the  meaning  of  s.  135,  been  given  for  the 
purpose  of  misleading  any  officer,  etc.,  or  had  wilfully  misrepre- 
sented facts. 

The  Board  after  enquiry  found  by  a  majority  that  a  certain 
statement  made  by  Bennett  did  wilfully  misrepresent  facts. 

The  rule  was^  granted  on  various  grounds. 

PUcker,  Q.C.,  and  White  appeared  for  the  applicant. 

[The  Chief  Justice.  What  is  there  to  prohibit  ?  A  prohibi- 
tion will  not  lie  against  the  Minister,  and,  as  far  as  the  Land 
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^^^8-        Board  is  concerned,  there  is  nothing  to  prohibit.     The  functions 
Ex  parte     of  the  Board  are  at  an  end.] 

It  may  be  that  the  Board,  having  dealt  with  the  matter,  they 
have  nothing  further  to  do,  but  a  prohibition  would  go  to  prevent 
the  Minister  acting  upon  the  decision  of  the  Board. 

[The  Chief  Justice  referred  to  Grant  v.  Oould  (1) ;  Ex  parte 
Foe  (2). 

G.  B.  Simpson,  J.,  referred  to  Ex  parte  Medlyn  (3),  decided  on 
the  authority  of  Denton  v.  Marshall  (4) ;  and  Ex  parte  Foster 
(5). 

Sir  Julian  Salomons,  Q.C.  There  is  also  the  case  of  Ex  parte 
Mclnnes  (6)]. 

We  should  like  to  have  an  opportunity  of  considering  the  point 
whether  a  prohibition  would  not  lie  to  the  Minister.  We  did  not 
come  prepared  to  argue  this  point,  because,  on  a  previous 
application  by  the  applicant  in  this  case,  a  prohibition  was  issued 
against  the  Minister  under  similar  circumstances,  the  Crown 
consenting. 

[The  Chief  Justice.  The  matter  was  not  then  considered  by 
the  Court,  as  the  Crown  consented  to  the  prohibition  going.  The 
Minister  is  not  a  Court,  and  how  can  a  prohibition  lie  against 
him?] 

A  prohibition  will  lie  to  prevent  him  acting  on  the  decision  of 
the  Court. 

Sir  JvZian  Salomxyns,  Q.C.,  and  Ganatvay,  for  the  respondents, 
were  not  heard. 

The  Chief  Justice.  The  rule  must  be  discharged  on  the 
ground  that  it  manifestly  appears  that  there  is  nothing  to  prohibit. 

G.  B.  Simpson,  J.,  and  Cohen,  J.,  concurred. 

RvZe  discharged  with  costs. 
Attorney  for  the  applicant :    W.  P.  Crick. 

(1)  2  H.  Bl.  69  ;  3  R.  R.  342.  (4)  1  H.  &  C.  654. 

(2)  5  B.  &  Ad.  681.  (5)  11  S.C.R.  105. 

(3)  14  N.S.W.R.  276 ;  9  W.N.  185.         (6)  4  N.8.W.L.R.  143. 
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Ex  parU  GLASHEEN. 

Jmtice9—Jvri9dicti(m'^2  Vic.  No,  23,  ».  S—**WilftUly  causing  animals  to  treapasa'* 

— Conviction. 

The  information  charged  the  applicant  with  wilfully  cansiug  horeea,  the  pro- 
perty of  the  respondent,  to  trespass.  The  evidence  shewed  that  the  alleged 
trespass  was  upon  the  applicant's  own  land.  The  Justices  convicted  him.  Held, 
that  the  evidence  did  not  support  the  charge. 

If  a  person  appears  before  Justices-  on  an  information  for  a  certain  offence  and 
he  is  then  charged  with  a  different  offence  within  their  jurisdiction  he  has  a  good 
gnmcd  for  asking  for  an  adjournment,  but  if  he  waives  that  and  answers  the 
latter  charge  he  ■  may  be  convicted  of  it  notwithstanding  that  no  information  or 
sommons  has  been  previously  issued  in  ret-pect  of  it ;  but  the  Justices  have  no 
power,  after  hearing  a  case,  to  convict  him  of  an  offence  with  which  he  has  not 
been  charged. 

The  information  charged  the  applicant,  under  s.  8  of  42  Vic.  No.  23,  with 
vilfoUy  canaiog  horses,  the  pi  operty  of  the  respondent,  to  trespass.  1  here  was 
DO  evideoce  to  support  that  charge,  but  there  was  evidence  to  support  a  charge 
for  a  different  offence  under  that  section.  Held,  that  not  having  been  charged 
with  the  latter  the  applicant  could  not  be  convicted  of  it. 

Prohibition. 

The  information  alleged  that  on  the  20th  December,  1897,  "at 
Pioneer  Farm,  near  North  Bourke,  one  Edward  Glasheen  did 
wilfully  cause  16  horses,  the  property  of  H.  W.  King,  to  trespass 
contrary,"  etc.  From  the  evidence  tendered  for  the  prosecution 
it  appeared  that  Glasheen  was  s^en  cutting  the  wires  of  a  fence 
between  his  own  land  and  the  land  of  one  James,  and  driving 
King's  horses  on  to  his  own  land,  where  they  were  subsequently 
found.  When  Glasheen  was  asked  to  deliver  up  the  horses  he 
demanded  8{.  los.,  being  51.  for  a  stallion,  and  5a.  a  head  for  the 
other  15  horses.  Subsequently  on  payment  of  16«.  he  delivered 
up  the  horses. 

The  Justices  convicted  Glasheen.  There  was  no  formal  con- 
viction drawn  up,  but  the  minute  of  the  order  made  was  as 
follows : — "  Case  considered  proved,  and  the  defendant  fined  ol. 
and  costs,  in  default  immediate  payment  levy  and  distress." 


1898. 


March  3. 
May  18. 

The  C.J. 
Stephen  J. 

and 
Cohen  J. 
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1898.  The  applicant  (Glasheen)  now  moved  to  make  absolute  a  rale 

Ex  parte  '^^i  ^or  a  prohibition,  on  the  ground  that  under  the  information 
as  laid  he  could  not  be  convicted  of  wilfully  causing  horses  to 
trespass  on  his  own  land. 

Sect.  8  of  42  Vic.  No.  23  provides  that  *'  any  person  unlawfully 
and  wilfully  leaving  open  any  gate  or  slip  panel,  or  making  any 
gap  in  any  fence,  thereby  permitting  or  causing  any  animal  to 
trespass,  or  otherwise  wilfully  causing  any  animal  to  trespass,  or 
who  shall  illegally  impound  any  cattle,  or  shall  drive  any  cattle 
without  proper  authority  on  or  from  the  land  of  any  other  personi 
shall  in  each  case  be  liable  to  a  penalty  not  exceeding  five 
pounds." 

J.  L,  Camphell,  for  the  applicant.  The  information  is  laid 
under  s.  8  of  42  Vic.  No.  23,  and  alleges  that  the  applicant  "  did 
wilfully  cause  16  horses,  the  property  of  H.  W.  King,  to  trespass." 
The  evidence  shews  that  he  drove  King's  horses  on  to  his  own 
land.  If  a  man  takes  another's  horses  on  to  his  own  land,  how 
can  it  be  said  that  he  wilfully  caused  them  to  trespass  ?  Trespass 
is  an  acu  done  against  the  will  of  the  owner. 

G.  B.  Stephen,  for  the  respondent.  The  word  "  trespass  "  in  s. 
8  should  not  be  strictly  construed.  Whether  a  person  is  owner 
of  the  laml  or  not,  he  can  cause  animals  to  trespass  upon  it.  The 
applicant  took  the  horses  on  to  his  own  land  with  a  view  to 
taking  proceedings  against  the  owner  for  trespass;  that  was 
sufficient  to  shew  that  he  wilfully  caused  the  horses  to  trespass. 

Apart  from  that  question  the  evidence  clearly  shews  that  the 
applicant  was  guilty  of  illegally  impounding  the  horses  and  also 
of  driving  them  without  proper  authority  from  the  land  of 
another  person.  If  the  Justices  convicted  him  of  either  of  those 
offences,  then  the  Court  should  allow  the  conviction  to  be  drawn 
up  to  that  effect. 

[The  Chief  Justice.  Could  the  Justices  have  convicted  him 
of  illegally  impounding  on  this  information  ?] 

The  Justices  had  jurisdiction  to  convict  him  of  any  offence 
within  their  jurisdiction,  no  matter  what  the  information  was: 
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Ez  parte  Ah  Yee  (1).     The  Court  should  now  send  the  matter       ^^^ 

back  to  the  Justices  to  have  the  conviction  drawn  up  (s.  9  of  17     Bx  parte, 

Qlashben. 
Vic  No.  39). 

J.  L.  Campbell  in  reply. 

[The  Chief  Justice.  Our  impression  at  present  is  that  the 
case  should  go  back  to  the  Justices  to  allow  the  Justices  to  draw 
up  the  conviction.] 

It  would  be  useless  to  send  the  case  back,  because  if  they  were 
to  draw  up  the  conviction  for  the  offence  charged,  then  it  would 
clearly  be  bad  because  the  evidence  does  not  support  it.  If,  on 
the  other  hand,  they  drew  it  up  for  any  other  offence,  it  would  be 
bad  because  they  could  not  convict  him  of  an  offence  with  which 
he  had  not  been  charged  :  Martin  v.  Pridgeon  (2).  In  Ex  parte 
HofJcins  (3),  Smith,  J.,  says :  "  Nor  can  any  person  exercising 
criminal  jurisdiction  in  this  country,  try  anyone  unless  they  first 
charge  the  person,  and  give  the  person  charged  the  opportunity 
of  pleading  to  the  charge  upon  which  he  is  to  be  tried."  The 
charge  made  here  was  that  he  "  wilfully  caused  horses  to 
trespass,"  and  that  was  the  only  charge  made,  and,  therefore, 
they  could  not  have  convicted  the  applicant  of  any  other  offence, 
even  if  the  evidence  warranted  it. 

[Cohen,  J.,  referred  to  Ralph  v.  Hurrell  (4).] 

In  that  case  there  was  merely  a  variance  between  the  infor- 
mation and  the  evidence  adduced  in  support  of  it. 

CA.V. 

On  the  1 8th  May,  the  judgment  of  the  Court  was  delivered.         May  18. 

The  Chief  JtrsxiCE.  I  much  regret  that  in  this  case  I  am 
compelled  to  come  to  the  conclusion  that  the  rule  for  a  prohibi- 
tion must  be  made  absolute ;  I  say  I  regret  this,  for  I  am  of 
opinion  that  the  evidence  clearly  established  that  Qlasheen  was 
guilty  of  one  of  the  offences  included  within  42  Vic.  No.  28,  s.  8. 

There  is  no  doubt  in  my  mind  but  that  Qlasheen,  finding  the 
prosecutors  horses  on  land  adjoining  his  own,  cut  down  his  own 

(1)  1  W.N.  62.  (3)  17  Cox  C.C.  444. 

(2)  1  E.  4  E.  778.  (4)  44  L.J.  M.C.  145. 

N2 


144  CASES  AT  LAW,  [N.  8.  W.  R. 

1898.  fence,  and  drove  the  horses  on  to  his  own  land,  and  then  im- 
Eiip  paHe  pounded  them.  For  doing  this  an  information  might  have  gone 
Glasheen.  f^^  illegally  impounding  horses  under  s.  8  of  the  above  mentioned 
The  C.J.  ^^^y  ^^  ^^  might  have  been  tried  for  illegally  using  horses :  See 
Ex  parte  Fox  ( 1 ).  In  that  case  Manning,  J.,  seemed  to  think 
that  a  man  who  drove  cattle  off  lands  where  they  lawfully  were 
for  the  purpose  of  illef^^ally  impounding  them,  might  be  indicted 
for  larceny.  Again,  in  this  case,  Glasheen  took  money  from  the 
prosecutor  in  respect  to  the  impounding.  I  think  he  obtained 
that  money  by  a  false  pretence,  and  that  for  this  he  might  have 
been  made  amenable.  Indeed,  I  am  of  opinion  that  Glasheen 
should  now  be  proceeded  against  either  for  illegally  using  these 
horses,  or  for  obtaining  money  under  false  pretences,  to  wit,  by 
falsely  pretending  that  he  had  legally  impounded  these  horses. 
I  say  this  because  I  agree  with  Manning,  J.,  when  he  states  in 
Ex  parte  Fox  (1)  that  this  is  "  a  question  of  immense  importance, 
as  it  applies  to  great  numbers  of  our  country  population."  I  also 
look  upon  the  offence  of  deliberately  taking  cattle  and  horses 
from  where  they  lawfully  are,  and  driving  them  on  to  land,  from 
which,  if  trespassing,  they  might  be  lawfully  impounded,  and 
then  impounding  them,  to  be  a  very  serious  offence  indeed,  and 
one  which  demands  severe  punishment. 

In  this.case,  however,  the  information  was  "  for  wilfully  caus- 
ing hors,'8,  the  property  of  H.  W.  King,  to  trespass."  To  this 
charge  Glasheen  appeared,  and  was  called  upon  to  plead.  To 
this  charge  he  pleaded.  This  was  the  only  charge  heard  before 
the  Justices,  and  the  evidence  in  support  of  it  was  simply  that 
Glasheen,  finding  the  horses  in  question  in  the  vicinity  of  his 
land,  cut  his  fence  and  drove  the  horses  in  upon  his  land,  and 
then  impounded  them  for  trespassing.  Now  these  horses  having 
been  driven  by  Glasheen  on  to  his  own  land,  could  not  be  tres- 
passing, for  trespass  quare  clausuvi  /regit  is  "  an  unwarrantable 
entry  upon  the  land  of  another,"  and,  however  illegally  Glasheen 
was  acting,  still  he  was  entering  his  own  land,  and  the  horses  he 
drove  in  were  there  with  his  consent,  and  not  against  his  will. 
Upon  the  only  charge  heard  before  the  Justices,  "  wilfully  causing 
horses  to  trespass,"  he  should  have  been  acquitted. 

(1)  2  S.C.R.  N.S,  47, 
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It  was  argued  that  at  most  there  was  only  a  variance,  and  1898. 
Ralfh  V.  HurreU  (I)  was  relied  upon,  or,  if  not,  that  there  was  a  Ex  parte 
defect  in  substance,  in  which  case  Rodgevs  v.  Richards  (2)  was 
relied  on  as  bringing  the  case  within  s.  1  of  11  &  12  Vic.  cap.  43.  "^^  ^••^* 
But  rightly  looked  at,  there  was  no  variance  or  defect  in  sub- 
stance. It  was  simply  a  case  of  there  being  no  evidence  to 
support  the  charge,  or  rather,  that  the  evidence  adduced  dis- 
proved the  charge.  If,  indeed,  the  Justices  had,  during  the 
hearing,  seen  the  mistake  which  had  been  made  in  making  this 
particular  charge,  and  called  upon  Qlasheen  to  plead  to  a  charge 
of  illegally  impounding,  and  convicted  him  of  that  charge,  this 
would  have  been  within  their  power.  They  would,  of  course, 
have  given  Glasheen  time,  had  he  asked  for  it,  to  meet  the  then 
new  charge  :  see  R,  v.  Uugliea  (3),  a  case  which  was  heard  before 
ten  Judges,  where  Blake  v.  Beech  (4)  is  explained.  Hawkins,  J., 
at  p.  626  says  : — "  A  flood  of  authorities  might  be  cited  in  support 
of  the  proposition  that  no  process  at  alL  is  necessary  where  the 
accused  being  bodily  before  the  Justices,  the  charge  is  made  in 
his  presence  and  he  appears  and  answers  it " ;  and  he  cited  Erie, 
C.J.,  in  the  case  of  R.  v.  Shaw  (5),  where  that  learned  Judge  says: 
"  In  my  opinion,  if  a  party  is  before  a  Magistrate,  and  he  is  then 
charged  with  the  commission  of  an  offence  within  the  jurisdiction 
of  that  Magistrate,  the  latter  has  jurisdiction  to  proceed  with 
that  charge  without  any  information  or  summons  having  been 
previously  issued,  unless  the  statute  creating  the  offence  imposes 
the  necessity  of  taking  some  such  step."  Blackburn,  J.,  in  the 
same  case,  says : — "  I  think  when  a  man  appears  before  Justices, 
and  a  charge  is  then  made  against  him,  if  he  has  not  been  sum- 
moned he  has  a  good  ground  for  asking  for  an  adjournment ;  if 
he  waives  that  and  answers  the  charge,  a  conviction  would  be 
perfectly  good  against  him."  In  R.  v.  Hughes  (8),  Huddlestone, 
B.,  in  the  course  of  his  judgment,  gives  a  lucid  explanation  of  the 
course  pursued  before  Justices.  He  says,  at  p.  632 : — "  The 
jurisdiction  to  try  arises  on  the  appearance  of  the  party  charged, 
the  nature  of  the  charges,  and  the  charging  of  the  defendant " ; 

(1)  44  L.J.  M.C.  145.  (3)  4  Q.B.D.  614. 

(2)  [1892]  I  Q.B.  655.  (4)  1  Ex.  D.  320. 

(5)  34  L.J.  M.C.  169, 
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1898.  and  again  at  p.  633,  *'  principle  and  the  authorities  seem  to  shew 
Ex  parte  that  obiection  and  defect  in  the  form  of  procuring  the  appearance 
of  a  party  charged,  will  be  cured  by  appearance.  The  principle 
The  C.J.  is  that  a  party  charged  should  have  an  opportunity  of  knowing 
the  charge  against  him,  and  be  fully  heard  before  being  con- 
demned If  he  has  the  opportunity,  the  method  by  which  he  is 
brought  before  the  Justices  cannot  take  away  the  jurisdiction  to 
hear  and  determine  when  he  is  before  them." 

In  this  case  Glasheen  was  not  called  upon  to  answer  a  charge 
of  illegally  impounding,  or  any  other  charge  which  upon  the 
evidence  he  could  have  been  adjudged  guilty.  The  only  charge 
made  against  him  was  that  contained  in  the  summons,  and  that 
charge  th^  evidence  disproved.  I  am,  therefore,  of  opinion  that 
the  rule  for  a  prohibition  must  be  made  absolute,  but  under  the 

m 

peculiar  circumstances  of  the  case  without  costs. 

Stephen,  J.  I  concur  in  thinking  that  the  rule  should  be  made 
absolute,  but  I  offer  no  'opinion  as  to  the  offence  with  which  the 
applicant  might  have  been  charged,  as  I  have  not  considered  the 
question. 

Cohen,  J.  In  this  case  the  applicant  was  charged  under  42 
Vic.  No.  23,  s.  8,  by  information  "  for  that  he  did  wilfully  cause 
16  horses,  the  property  of  H.  W.  King,  to  trespass,". and  he  was 
convicted  and  fined. 

Against  this  conviction  the  applicant  has  applied  for  a  prohi- 
bition, on  the  ground  that  he  could  not  be  convicted  of  a  wilful 
trespass  on  his  own  land.  The  evidence,  in  my  opinion,  shewed 
that  the  alleged  trespass  was  upon  the  applicant's  own  land  and  not 
elsewhere.  It  is  beyond  doubt  that  there  was  evidence  to  justify 
the  conclusion  that  the  applicant  "  wilfully"  caused  the  horses  to 
go  upon  his  land,  but  that  still  leaves  open  the  question  whether 
the  applicant  could  cause  a  trespass  upon  it.  I  am  of  opinion 
that  he  could  not.  The  very  idea  of  trespass  suggests  the  wrong- 
ful act  of  one  person,  which  violates  the  right  of  another.  In 
Pollock  on  Tm*t8  (1),  under  the  heading  of  trespass  it  is  said, 
"  Trespass  may  be  committed  by  various  kinds  of  acts,  of  which 
the  most  obvious  are  entry  on  another  man's  land  (trespass  quare 

(1)  1897  Ed.,  p.  321. 
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davAumf  regit),  and  taking  another  man's  goods  (trespass  de  bonis 
ctsportatis).  .  .  .  Every  invasion  of  private  property,  be  it 
ever  so  minute,  is  a  trespass."  In  Addison  on  Torts,  ch.  VI.,  in 
defining  what  constitutes  trespass,  it  is  stated,  "Every  entry 
upon  land  in  the  occupation  or  possession  of  another  consti- 
tutes trespass."  Of  course  it  is  an  elementary  proposition 
that  any  entry  upon  the  land  of  another  or  any  taking  of 
another's  goods  would  be  justified,  if  the  authority  of  that  other 
man  for  the  entry  or  the  taking  were  given  ;  in  other  words,  in 
neither  of  such  cases  would  there  be  a  trespass.  How  it  is 
possible  for  a  man  to  trespass  or  to  cause  a  trespass  upon  his  own 
land,  that  is  his  land  in  his  own  possession,  as  is  the  case  here,  I 
cannot  conceive.  This  entry  in  such  circumstances  would  not  be 
an  entr}'  upon  another  man's  land,  and  would  not  be  the  "invasion 
of  private  property  "  ;  "  invasion "  obviously  meaning,  and  is 
interpreted  in  the  Imperial  Dictionary  as  "an  attack  on  the  rights 
of  another;  infringement;  violation." 

In  answer  to  the  contention,  supposing  it  to  be  valid  that  a 
man  cannot  wilfully  cause  a  trespass  upon  his  own  land,  and  in 
support  of  the  conviction,  it  was  argued  that  nevertheless  there 
was  evidence  which  would  justify  the  Magistrates  in  convicting 
the  applicant  of  "  illegally  impounding,"  an  offence  which  is  also 
created  by  the  same  s.  8  of  42  Vic.  No.  28,  and  that,  therefore, 
the  conviction  should  stand.  In  support  of  this  view  the  Court 
was  referred  to  11  &  12  Vic,  c.  43,  s.  1  (adopted  in  New  South 
Wales  by  14  Vic.  No.  23),  the  proviso  to  which  is  as  follows: 
"No  objection  shall  be  taken  or  allowed  to  any  information, 
complaint  or  summons  for  any  alleged  defect  therein  in  substance 
or  in  fonn,  or  for  any  variance  between  such  information,  com- 
plaint or  summons,  and  the  evidence  adduced  on  the  part  of  the 
informant  or  complainant  at  the  hearing  of  such  information  or 
complaint  as  hereinafter  mentioned  ;  but  if  any  such  variance 
shall  appear  to  the  Justice  or  Justices  present  and  acting  at  such 
hearing  to  be  such  that  the  party  so  summoned  and  appearing 
has  been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such 
Justice  or  Justices,  upon  such  terms  as  he  or  they  shall  think  fit, 
to  ailjourn  the  hearing  of  the  case  to  some  future  day." 

The  rejoinder  to  this  argument  was  that  the  "  variance  "  men- 
tioned  in    that   section  can  only  have  relation  to  evidence  in 
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reference  to  the  charge  which  the  person  charged  is  actually 
called  upon  to  answer,  and  cannot  be  construed  so  as  to  make  a 
person  charged  with  one  offence  amenable  to  conviction  for  an 
entirely  distinct  offence,  which  he  has  not  been  called  upon  to 
answer,  when  the  evidence  fails  to  support  the  one,  but  is  sufficient 
to  maintain  the  other.  The  authorities  bearing  upon  the  point, 
in  my  opinion,  favour  the  position  assumed  by  counsel  for  the 
applicant.  In  Martin  v.  Pridge(yii  (1),  the  appellant  appeared  in 
answer  to  a  summons  charging  him  with  having  "  been  in  a 
public  ;?treet  drunk  and  guilty  of  riotous  behaviour,"  an  offence 
punishable  by  a  fine  not  exceeding  408.  or  imprisonment  not 
exceeding  7  days,  under  10  &  11  Vic,  c.  89.  The  charge  of 
drunkenness  only  was  proved  to  the  satisfaction  of  the  Magis- 
trates, who  convicted  the  appellant  thereof  under  21  Jac.  1,  c.  7, 
which  made  him  liable  to  a  fine  of  58.,  which  was  imposed.  The 
conviction  was  set  aside;  Cronipton,  J.,  at  p.  779,  observing; 
"  Sect.  1  of  Stat.  11  &;  12  Vic,  c.  43,  was  framed  to  meet  the  case 
of  a  variance  between  the  summons  and  the  evidence  adduced  in 
support  of  it.  But  the  appellant  has  been  summoned  for  an 
offence  under  one  Act,  and  convicted  of  another  and  a  different 
offence  under  another  Act.  The  section  in  question  does  not 
permit  that."  And  Lord  Campbell,  C.J.,  says :  "  But  he  was 
convicted  under  one  Act  which  imposes  for  this  offence  a  dif- 
ferent punishment  from  that  imposed  by  the  Act  under  which 
he  was  sunmioned.  He  was  convicted  of  a  distinct  statutory 
offence."  Suden  v.  Cray  (2)  expressly  follows  Martin  v.  Pridgeon 
(I)  under  precisely  similar  circumstances.  In  Whittle  v.  Frank- 
land  (3),  Whittle  was  charged  by  information  with  having 
absented  himself  from  service  under  a  contract  entered  into  by 
him  with  T.  B.  and  others.  At  the  hearing  it  appeared  that  the 
agreement  had  been  made  with  T.  B.  on  behalf  of  himself  and 
partners  forming  a  company  with  limited  liability.  The  Magis- 
trates disregarded  the  variance  and  convicted  Whittle,  and  it 
was  held  they  were  right;  Cockbiirn,  C.J.,  and  Crompton,  J., 
stating,  "  That  that  was  the  class  of  variance  contemplated  by 
the  statute."     It  will  be  seen  that  the  variance  there  was  merely 

(1)  [1859]  1  E.  &  E.  778.  (2)  [1862]  7  L.T.N.S.  324. 

(3)  [1862]  31  L.J.M.C.  81. 
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between  the  description  of  the  employers  in  the  information  and 
their  description  as  disclosed  by  the  evidence.  There  was  no 
variance  between  the  essential  nature  of  the  offence  as  laid  and 
that  proved.  The  next  case  to  which  I  shall  refer  is  Ex  parte 
Curdiffe  (1).  There  Cunliffe  was  charged  by  information  with 
having  assaulted  the  prosecutor,  he  being  a  bailiff  of  a  Court  of 
Bequests  at  Newcastle,  in  the  discharge  of  a  public  duty."  There 
being  no  such  Court  the  Magistrates  allowed  the  information  to 
be  amended  by  striking  out  the  words  "  of  the  Court  of  Requests." 
The  (^ourt  held  that  the  Magistrates  were  wrong  in  making  the 
amendment,  and  granted  a  prohibition.  The  then  Chief  Justice, 
the  late  Sir  Alfred  Stephen,  in  his  judgment,  points  out  that  the 
Act  11  &  12  Vic,  c.  43,  s.  1,  whilst  giving  the  Magistrates  power 
to  disregard  a  variance,  does  not  authorise  them  to  make  amend- 
ments, and  then  proceeds  as  follows  :  "  The  course  that  ought  to 
have  been  pursued  here  was  either  to  dismiss  the  case  (on  which 
a  fresh  information  might  have  been  laid),  or  to  proceed  with  it, 
disr^arding  the  variance,  or  to  adjourn  the  hearing  on  terms,  in 
case  it  appeared  that'  the  accused  had  been  deceived  or 
misled  bv  the  mistake."     He  then  referred  to  Whittle  v.  Frank- 

m 

land  (2)  evidently  with  approval  as  indicating  the  class  of 
variances  contemplated  by  s.  1  of  11  &  12  Vic,  c  43,  and  I 
infer  from  his  judgment,  which  was  concurred  in  by  the  other 
members  of  the  Court,  that,  if  the  Magistrates  had  convicted 
without  amending,  the  conviction  would  have  been  upheld  because 
the  variance  between  the  information  and  the  evidence  in  support 
of  it  was  such  as  was  within  the  purview  of  that  section. 

In  Ralph  v.  Hurrell  (3)  an  information  was  laid  against  the 
appellant,  charging  him  with  damaging  a  lamp  alleged  to  be  the 
property  of  A.,  B.  and  C,  the  trustees  of  a  club  house.  The 
evidence  shewed  that  B.  was  the  lessee  of  the  club  house,  but 
that  he  had  declared  himself  a  trustee  of  it  for  the  trustees. 
The  information  was  dismissed,  the  Magistrates  stating  that  they 
were  of  opinion,  irUer  alia,  "  that  the  evidence  given  was  not 
sufficient  to  shew  that  the  trustees  were  the  owners  of  the  lamp, 
or  whether  B.  was  not  the  sole  owner  thereof."     On  a  case  stated 


1S9S. 


Ex  parte 
Glasheen. 


Coh&ii  J. 


(1)  [1871]  10  S.C.R.  250.  (2)  [1862]  31  L.  J.i^r.C.  81. 

(3)  [1872]  44  L.J.M.C.  145. 
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Ex  parte     in  his  judgment,  says:  "Then  it  was  objected  that  the  property 

jlasheen.    ^^^  j^j^  jj^  three  persons,  while  the  evidence  did  not  shew  that 

Cohen  J.     those  three  persons  were  the  owners.     The  declaration  of  trust 

was  put  in,  from  which  it  appeared  that  Bentall  was  the  owner; 

but  the  other  two  were,  at  any  ratC;  equitable  owners.     This  is  a 

variance  which  would  be  fatal  at  common  law ;   but  when  we 

come  to  Jervis'  Act  (11  &  12  Vic,  c.  43,  s.  1)  we  find"  (here  the 

section  is  cited).     "I  can  put  no  other  construction  on  these 

words  than  this — that  if  there  be  a  variance,  they  should  either 

go  on  and  decide  the  case,  notwithstanding  such  variance,  or 

should  adjourn  to  a  future  day,  if  they  think  that  the  person 

summoned  has  been  deceived  or  misled     .     .     .     This  is  just  such 

a  variance  as  the   1 1   &  12  Vic.  c.  43  was  intended  to  cure,  and 

the  Justices  should  either  have  gone  on  to  convict,  or  should  have 

adjourned  the  hearing."     Lush  and  Field,  JJ.,  were  of  the  same 

opinion. 

In  Blake  v.  Beech  (I)  the  respondent  laid  an  information  before 
a  Justice  that  a  house  was  "  kept  or  used  as  a  common  gaming 
house"  within  the  meaning  of  the  "Act  to  Amend  the  Law 
concerning  Games  and  Wagers  "  (8  &  9  Vic.  c.  109),  and  there- 
upon the  Justice  j^ranted  a  warrant,  under  which  the  appellant 
was  arrested  at  the  house  in  question.  He  was  brought  before 
two  Justices,  and  charged  under  the  "  Act  for  the  Suppression  of 
Betting  Houses"  (16  and  17  Vic.  c.  119),  s.  3,  as  "the  person" 
who,  "  having  the  management  of  a  room  "  in  the  house,  used  it 
"  for  the  purpose  of  betting  with  persons  resorting  thereto."  No 
information  was  laid,  nor  was  any  summons  issued  under  the 
last-named  statute ;  and  the  appellant  did  not  waive  this  omission. 
The  charge  having  been  heard,  he  was  convicted,  and  a  penalty 
was  imposed  ;  but  the  conviction  was  held  to  be  wrong,  and  was 
quashed.  At  p.  333,  Cleasby,  B.,  observes :  "  If  this  Court  has 
any  control  over  summary  jurisdictions,  it  cannot  be  better 
exercised  than  by  insisting  that  there  shall  not  be  such  a 
departure  from  the  first  principles  of  criminal  justice  as  that  a 
man  shall  not  be  heard  in  his  defence  before  he  is  convicted,  as 
would  be  the  result  of  allowing  a  man,  who  happened  to  be  in 

(1)  [1876]  1  Ex.  D.  320. 
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custody,  to  be  at  once  upon  his  trial  for  any  offence  of  which  he 
eoald  have  had  no  notice  before  .  .  .  But  it  is  not  a  matter 
within  the  discretion  of  the  Magistrates  whether  a  man  shall  be 
put  upon  his  trial  without  any  proper  preliminary  proceedings, 
and  when  such  a  question  is  brought  before  this  Court,  I  can 
consider  onlj'^  one  answer  can  be  given.  A  proper  exercise  of  the 
Magistrates*  discretion  in  granting  delay,  if  applied  for,  would, 
no  doubt,  correct  the  erroneous  conclusion  of  the  Magistrates  in 
entertaining  the  case ;  but  no  one  would  contend  that  a  man 
should  be  at  the  mercy  of  the  Magistrates,  in  granting  delay, 
where  he  has  a  right  not  to  be  put  upon  his  trial,  or  that  this 
Court  would  allow  it." 

In  Ex  parte  Ah  Yee  (1)  the  applicants  were  charged  on 
information  with  assaulting  in  company  with  others  one  Ah 
Chock,  with  intent  to  do  him  grievous  bodily  harm,  and  were 
convicted  and  sentenced  to  four  months*  imprisonment ;  but  it 
did  not  appear  on  the  depositions  for  what  offence  they  were 
coAvicted.  A  formal  order  was  afterwards  drawn  up,  convicting 
them  of  an  assault  in  company  with  several  others.  On  an 
application  for  a  prohibition,  the  Court,  consisting  of  the  late 
Chief  Justice,  Sir  James  Martin^  and  the  late  Sir  George  Innes, 
discharged  the  rule,  and  in  the  judgment,  as  reported,  it  is  stated: 
*  A  Magistrate  might  convict  of  an  offence  within  his  jurisdiction, 
whatever  the  information,  or  even  if  there  were  no  information 
filed  Here  the  Magistrate  had  jurisdiction  to  make  the  order 
which  he  did,  and  it  is  immaterial  that  the  information  charged 
an  offence  which  the  Magistrate  could  not  have  dealt  with 
summarily." 

All  the  foregoing  authorities,  except  Ex  parte  Ah  Yee,  exhibit 
a  clearly  defined  line  between  the  class  of  cases  represented  by 
MaHin  v.  Pridgeon,  in  which  the  Magistrates  cannot  convict, 
Mid  that  class  represented  by  Whittle  v.  Franklandy  in  which 
they  may  convict.  The  test  appears  to  be,  does  the  evidence 
adduced  support  in  substance  the  charge  the  accused  is  called 
upon  to  answer,  there  being  a  variance  only  as  to  some  matter 
which  is  not  an  essential  ingredient  in  the  nature  of  the  offence  ? 


1898. 

Ex  parte 
Glashken. 

Cohen  J. 


(1)  1  W.N.  62. 
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Now,  Martin  v.  Pridgeon  and  Soden  v.  Cray  decide  that  a 
man  charged  with  an  offence  composed  of  two  essential  elements, 
cannot  be  convicted  of  an  offence  which  is  complete  with  one 
only  of  those  elements,  at  least  where  the  two  offences  are  created 
by  different  statutes,  and  are  liable  to  different  punishments;  and 
this,  although  having  been  called  upon  to  answer  the  larger 
offence,  he  knows  he  will  have  to  meet  that  part  of  it,  which 
alone  constitutes  the  smaller  one.  These  considerations,  so  far 
as  knowledge  of  the  charge  is  concerned,  are  applicable  to  Ex 
parte  Ah  Yee.  Whether  the  offence  which  the  applicants  in  that 
case  were  called  upon  to  answer,  and  that  of  which  they  were 
convicted,  were  created  by  the  same  statute,  does  not  appear;  it 
is  clear,  however,  that  different  punishments  must  be  attached  to 
them.  On  the  argument  to  make  the  rule  absolute  the  applicants 
were  not  represented,  ami  the  pertinent  authorities  seemingly 
were  not  cited.  With  the  deepest  respect  for  the  judgment  of  so 
eminent  a  criminal  lawyer  as  Sir  Janiea  Martin^  and  for  the 
experience  and  ability  of  Sir  George  Innes.l  am  not,  after  serious 
consideration,  able  to  reconcile  the  decision  in  Ex  parte  Ah  Tee 
with  the  decisions  which  preceded  or  follow  it.  Had  those 
precedent  authorities  been  cited,  I  may  venture  to  say, 
with  all  deference,  that  the  decision  would  have  been  the 
other  way,  though  I  do  not  question  that  part  of  the  judgment 
which  declares  the  general  power  of  Magistrates  to  entertain  a 
charge,  notwithstanding  no  formal  information  has  been  laid, 
provided  the  accused  is  informed  of  the  charge,  and  has  reasonable 
opportunity  for  refuting  it.  In  principle,  I  can  discern  no 
difference  between  the  legal  inability  of  Magistrates  to  convict  of 
an  offence  not  charged,  and  which  is  created  by  a  different  Act 
from  that  creating  the  offence  charged,  and  their  inability  to 
convict  of  an  offence  not  charged,  but  created  by  the  same  Act 
as  creates  the  offence  charged,  and  even  though  in  this  latter  case 
the  punishments  are  the  same.  To  my  mind  the  substance  of  the 
objection  to  Magistrates  so  acting  is,  that  the  offences  are  distinct, 
though  the  objection  may  be  rendered  still  stronger  where  the 
punishments  are  different.  And  if,  as  has  been  decided  in  the 
English  Courts,  the  Magistrates  have  no  power  to  convict  of  an 
offence  not  charged,  though  its  ingredients  be  contained  and  are 
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stated  in  the  information  as  part  of  the  wider  offence  which  is 
charged,  and  though  it  is  liable  to  a  smaller  punishment,  it  must, 
a  fortiori,  be  out  of  their  power  to  convict  of  an  offence  not 
charged  which  is  altogether  distinct  in  its  nature  from  and  is  not 
stated  in  the  information  even  as  an  ingredient  in  that  charged. 
In  the  facts  with  which  we  are  now  dealing  the  offence  laid  in 
the  information,  viz.,  "  wilfully  causing  the  horses  to  trespass," 
and  that  for  which  it  is  said  the  evidence  will  support,  the 
conviction,  viz.,  "  illegally, impounding,"  are  created  by  the  same 
section,  and  carry  the  same  punishment;  but  as  I  have  already 
said,  that,  in  my  opinion,  makes  no  difference ;  the  offence  charged 
is  distinct  in  its  nature  from  that  which  it  is  said,  and  it  may  be  so 
taken,  the  evidence  will  support,  and  that  it  would  require 
altogether  different  evidence  on  the  one  hand  to  prove  and  on  the 
other  to  meet  it,  is  too  palpable  to  need  illustration. 

In  it  V.  Laird  (1),  the  prisoner  was  indicted  for  horse  stealing, 
and  at  the  close  of  the  case  for  the  prosecution  the  prisoner  gave 
evidence  on  his  own  behalf,  which  involved  a  confession,  and 
whilst  so  giving  evidence  the  Crown  Prosecutor  applied  for  leave 
to  add  a  count  for  receiving,  to  which  there  was  no  objection,  and 
the  Judge  permitted  it.  On  the  application  of  the  prisoner's 
attorney  the  Judge  reserved,  inter  alia,  the  point  whether  the 
addition  of  the  count  was  legal,  and,  although  the  conviction  was 
quashed  on  another  ground,  the  late  Mr.  Justice  Windeyei\  as  to 
the  point  here  referred  to,  says  :  "  With  reference  to  the  addition 
of  the  count  for  receiving,  I  am  of  opinion  that  what  was  done 
was  wrong,  and  that  the  Judge  had  no  power  to  add  the  count. 
The  evidence  necessary  to  support  a  charge  of  feloniously 
receiving,  is  entirely  different  to  that  required  to  support  a  charge 
of  larceny,  and  the  Judge  might  just  as  well  have  added  a  count 
for  murder."  The  late  Mr.  Justice  Innes  observes  :  "  I  am  also  of 
opinion  that  the  learned  Judge  was  in  error  in  adding  the  count 
for  receiving."  Mr.  Justice  Foster,  the  remaining  member  of  the 
Court,  did  not  state  his  views  upon  the  point.  Assuming, 
however,  that  the  opinion  of  Windeyer  and  Innes,  JJ.,  was 
correct,  and  I  quite  concur  in  it,  it  would  be  strikingly  strange 
that  in  the  Supreme  Court  vnth  power  of  amendment,  but  without 

(1)  14  N.S,W.L,R.  354  j  10  W.N.  74. 
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power  to  amend  in  the  manner  adverted  to,  a  prisoner  would  not 
be  liable  to  conviction  for  an  offence  distinct  from  that  laid 
against  him,  and  yet  in  the  inferior  Courts,  without  any  power 
of  amendment,  an  accused  person  should  be  liable  to  be  convicted 
upon  a  distinct  charge  not  expressly  preferred  against  him,  when 
the  evidence  was  sufficient  to  support  that  charge,  but  was 
insufficient  to  support  that  to  which  he  had  pleaded. 

To  my  mind  it  would  be  virtually  toying  with  justice,  if  a  man 
called  upon  to  answer  one  charge,  and  without  being  called  upon  in 
duecourseof  law  toanswer  another. could  be  convicted  of  thatother 
because  the  evidence  failed  to  support  the  one,  but  happened  to 
justify  a  conviction  upon  the  other.  The  traps  and  pitfalls  that 
might  be  laid  by  spiteful  or  unscrupulous  prosecutors  to  ensnare 
accused  persons,  were  such  a  proceeding  sanctioned,  too  readily 
suggest  themselves,  and  indicate  a  grave  and  far-reaching 
danger.  It  is  indeed  requisite  for  public  freedom,  and  essential 
to  a  healthy  and  trustful  administration  of  justice,  that  the  rule 
audi  alteram  partevi,  sacred  by  its  age  and  its  equity,  should  be 
actively  and  sedulously  enforced  in  the  unabated  fulness  of  its 
wisdom  and  its  fairness,  and  as  to  alloJtr  the  present  conviction 
to  stand  upon  the  ground  I  have  thus  lengthily  discussed,  would 
be  to  openly  violate  that  rule,  I  am  of  opinion  that  the  prohibition 
should  be  granted. 

Rule  absolute  without  costs. 

Attorneys  for  the  applicant :  Clayton  &  Pratt,  agents  for  L.  E. 
Serisier  (Bourke). 

Attorney  for  the  respondent :  0,  E,  Russell  Jones,  agent  for 
Biddulph  (Bourke). 
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RBGINA  r.  WALLACE  (formerly  CLEAVE). 

1898. 
Orimifi'U  laio^ Evidence  ^Dying  (iedarcUion^Evidence  of  the  eommiMton  of  other 


Crimea,  April  28. 

A  dying  declaration  reduced  into  writing  and  signed  lb  admissible  m  evidence.  tu  r  i 
Od  the  trial  of  a  prisoner  for  manslaughter,  death  being  caused  by  the  use  of  g  ^  simp§onJ 

iostnimenti  for  the  purpose  of  procuring  abortion,  evidence  that  on  a  former  and 

oocuion  the  prisoner  had  procured  abortion  on  the  deceased  is  admissible.  Cohen  J. 

After  a  witness  has  been  cross-examined  by  the  counsel  for  the  prisoner,  the 

Judge  may  allow  questions  to  be  put  to  such  witness  by  the  Crown  which  do  not 

irise  cot  of  such  cross-examination. 

Crown  Case  Reserved. 

Special  Case  stated  by  Rogers,  acting  Supreme  Court  Judge: 
"  The  above-named  accused  was  tried  before  me  at  the  Central 
Criminal  Court  on  the  3rd  and  4th  of  March  for  manslaughter 
on  the  7th  of  October  last,  it  being  alleged  that  the  accused,  by 
the  Qse  of  certain  instruments  and  appliances  for  the  purpose  of 
procnring  miscarriage,  had  caused  the  death  of  a  young  girl 
called  Mabel  Lila  Roberts. 

The  counsel  for  the  Crown,  Mr.  Oannon,  tendered  in  evidence 
a  statement  of  the  deceased  made  under  the  following  circum- 
stances. Mr.  WiUiam  Bryce  Simpson,  a  Magistrate,  was  asked 
to  go  to  the  Balmain  Cottage  Hospital  on  the  evening  of  the  1 6th 
of  October  last,  and  went  there  about  9  p.m. '  The  following  is  a 
copy  of  my  notes  of  his  evidence.  *  I  saw  a  young  woman  since 
deceased  called  Mabel  IJla  Roberts  She  was  in  bed.  I  had 
aome  conversation  with  her.  I  administered  an  oath  to  her,  and 
she  gave  me  a  statement  which  I  wrote  down.  (Cross-examined 
at  this  stage  by  leave.)  I  did  not  question  her.  I  don't  think  I 
questioned  her  at  all.  Sergeant  Taylor  may  have  asked  her  some 
questions  which  I  put  down.  I  don't  think  Sergeant  Blackburn 
questioned  her.  It  was  not  like  the  examination  of  a  witness. 
I  don't  think  Blackburn  asked  her  one  question.  (Ebcamination 
iu  chief  continued).  I  remember  obtaining  from  deceased  a 
statement,  and  committing  it  to  writing.     She  was  dying.     Her 
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mind  was  very  clear.  The  accused  came  in  when  the  statement 
was  about  half  finished.  This  is  the  deceased's  signature  (looking 
at  statement).  At  the  conclusion  of  the  first  page,  the  deceased 
got  very  bad,  and  I  got  her  to  sign  at  the  foot  of  the  first  page. 
She  recovered  after,  and  went  on  to  make  a  further  statement. 
I  put  down  word  for  word  what  she  stated.  She  got  ill  again. 
I  got  her  to  sign  again  in  the  middle  of  the  second  page.  All  I 
had  so  far  written  I  read  over  to  her  before  she  signed.  Mrs. 
Cleave  (the  accused)  had  come  in,  and  heard  all  I  read  from  the 
beginning.  The  deceased  again  recovered  and  made  a  further 
statement  which  I  also  took  down.     That  finished  the  statement 

• 

I  then  read  all  the  statement  over  again  from  the  beginning  in 
the  hearing  of  the  accused.  Deceased,  when  I  read  it  over  the 
last  time,  said  '  That's  all  true.'  Before  deceased  made  any  state- 
ment, she  said  in  answer  to  my  question,  *I  know  I  am  going  to 
die,  for  the  doctor  has  told  me  so.*  When  the  statement  was 
read  out  as  far  as  the  second  signature,  and  before  it  was  signed, 
I  said  to  the  accused,  '  Have  you  any  questions  to  ask  T  The 
accused  Cleave  said,  I  believe,  *  No !  I  never  saw  her  in  my  life 
before.  I  was  ill  in  bed  all  that  day  under  Dr.  Halls  attention.' 
After  this  I  saw  her  dead.  Cross-examined :  I  did  not  take  this 
as  a  deposition.  I  have  always  spoken  of  it  as  a  dying  declara- 
tion. I  can  distinguish  between  what  was  given  in  answer  to 
questions  and  what  was  given  spontaneously.* 

I  admitted  the  statement,  or  rather  dying  declaration,  in 
evidence. 

• 

A  witness  named  Alice  White,  who  had,  I  understand,  been 
called  by  the  police  at  an  inquest  held  on  the  deceased  girl, 
Mabel  Lila  Roberts,  was  called  by  the  counsel  for  the  Crown  and 
sworn,  but  was  not  then  examined  by  him.  She  was  cross- 
tsxamined  by  the  counsel  for  the  defence,  and  after  such  cross- 
examination  I  gave  the  counsel  for  the  Crown  leave  to  ask  her 
questions  which  did  not  arise  out  of  the  cross-examination,  at 
the  same  time  intimating  that  the  counsel  for  the  defence  could 
further  cross-examine  her  if  he  so  desired. 

Mr.  Edmunds,  who  appeared  as  counsel  for  the  accused,  asked 
me  to  reserve  the  following  points  for  the  consideration  of  their 
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Honours  the  Judges  of  the  Supreme  Court  which  I  have  copied 
from  a  paper  handed  by  him  to  me  : — 

1.  That  I  was  in  error  in  admitting,  in  evidence  for  the 
prosecution,  the  document  purporting  to  be  the  dying  declaration 
of  the  deceased. 

2.  That  I  was  in  error  in  permitting  the  witness  White  to  be 
questioned  for  the  prosecution,  such  (}uestions  being  after  the 
cross-examination  of  the  said  witness  by  the  counsel  for  the 
accused,  and  not  relating  to  the  matter  of  such  cross-examination." 

Dying  Declaration. 

October  16th,  1897. 

"  I,  Mabel  Lila  Roberts,  will  be  twenty  years  of  age  upon  the  fourteenth  day 

of  April  next.     I  know  a  person  of  the  name  of  Mrs.  Cleave,  of  number  10  High 

Holbom-street,  Surry  Hills.     X  went  to  see  her  upon  last  Thursday  week,  the 

seventh  day  of  October  instant.     She  is  a  tall,  stout  person  of  dark  complexion, 

aod  stout,  near  her  conOnement.     I  went  to  see  her  upon  last  Thursday  week  to 

uk  her  to  do  me  a  favour.     I  asked  her  to  treat  me,  as  I  was  three  months  gone 

in  the  family  way.     She  said,  'Yes,  I  will  charge  you  three  pounds.'    I  gave  her 

that  amount.     She  said,  '  Good  God,  I  think  it  little  enough.'    James  Baker  gave 

me  the  money,  amounting  to  four  pounds  ten  shillings  ;  he  said,  *  Will  you  take 

the  responsibility  upon  your  own  shoulders  ?"    I  here  now  identify  James  Baker 

JQit  DOW  brought  before  me  as  the  person  I  have  kept  company  with,  and  he  is  the 

father  of  my  child,  and  it  was  he  that  gave  me  the  four  pounds  ten  shillings.     I 

told  him  1  was  in  trouble,  and  wanted  the  money  to  see  a  woman  about  it.     Mrs. 

Cleave  put  a  carved  instrument  up  my  person  into  my  womb,  when  it  was  over 

ihe  pat  another  article  up  also,  and  afterwards  gave  me  a  draught.     I  know  that 

1  am  about  to  die,  as  the  doctor  has  informed  me  so,  and  what  I  state  now  is  the 

ahwlate  truth,  and  nothing  but  the  truth. 

Sworn  on  the  above  date  before  me  M.  L.  Robbrts. 

William  B.  Simpson, 

A  .Justice  of  the  Peace. 

October  16th,  1897. 
Mabel  Lila  Roberts  also  states  that  I  now  identify  Mrs.  Cleave  as  the  person 
vho  performed  the  operation  upon  me.  I  bear  her  no  malice.  I  saw  her  thirteen 
moaths  previously  when  she  performed  a  similar  operation  upon  me,  and  procured 
to  abortion  upon  me  for  which  I  then  paid  her  three  pounds.  I  know  her 
perfectly  well,  and  she  is  the  person  who  performed  both  operations  upon  me  for 
abortion. 

M.  ROBEBTS. 
11.15  P.M. 

.\od  when  Mr.  Baker  gave  me  the  money  in  Darling-street,  Balmain,  I  told  him 
that  I  was  going  to  have  an  abortion  procured  ;  that  was  about  a  week  before  the 
abortion  was  procured.  Emily  Smith  went  with  me  to  Mrs.  Cleave's  to  have  the 
operation  performed.  She  lives  in  Good  sir-street,  Balmain.  She  went  into  the 
tame  room  in  Mrs.  Cleave's  house  as  I  did.  She  was  present  when  the  operation 
performed.     She  went  twice.     She  called  one  day,  and  was  present  when  the 
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1898.         operation  was  perfonned.     I  now  identify  Emily  Smith  as  tiie  lady  that  wm 

with  me  when  the  operation  was  performed, 

^'  Sworn  before  me  upon  the  above  date,  M.  RobSbts." 

Wallack  William  B.  Simpson, 

(formerly  A  Justice  of  the  Peace. 


Cleave). 


Edmunds,  for  the  petitioner.  The  Judge  was  in  error  in 
admitting  this  document,  which  purported  to  be  a  dying  declara- 
tion. 

[The  Chief  Justice.  Suppovse  the  prisoner  had  not  been 
present,  would  not  this  have  been  a  declaration  under  s.  344  of 
the  Criminal  Law  Amendment  Act  ?] 

It  was  not  a  declaration  under  that  section.  Before  such  a 
declaration  is  admissible,  it  must  be  in  the  form  required  and 
certain  conditions  have  to  be  complied  with. 

[  Wade.  It  is  not  contended  that  it  was  admissible  under  that 
section,  but  that  it  is  admissible  as  a  dying  declaration  at  common 
law.] 

The  person  who  took  the  declaration  might  have  been  called 
to  give  evidence  of  what  was  said  by  the  deceased,  but  the 
document  itself  which  contained  the  declaration  was  not 
admissible.     That  very  distinction  is  pointed  out  in  iZ.  v.  Solan 

(!)• 

[Cohen,  J.,   referred  to  JR.  v.  Oay  (2),  where  Coleridgej  J., 

refused  to  admit  parol  evidence,  or  a  copy  of  a  dying  declaration 

signed  by  the  deceased.] 

That  case  has  been  questioned.  It  is,  however,  based  on  the 
assumption  that  the  document  itself  was  admissible.  No  point 
was  raised  in  that  case  as  to  the  admissibility  of  the  document  if 
it  had  been  produced. 

[G.  B.  Simpson,  J.  Secondary  evidence  was  shut  out  because 
the  document  was  admissible.] 

But  the  point  was  not  taken  that  the  document  would  have 
been  ina/lmissible. 

[Cohen,  J.  Apart  from  the  technical  point,  it  seems  to  me 
that  it  would  be  much  better  in  the  interests  of  justice,  that  the 
declaration  should  be  reduced  into  writing.] 

(I)  12  N.S.  W.  L.R.  IS.  (2)  7  C.  k  P.  230, 
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If  it  be  redaced  into  writing,  the  formalities  required  hy  ss.        1698. 
344  and  345  should  be  complied  with.     In  RvsaeU  on  Crimes  (5th         r, 
Ed.,  Vol.  III.  p.  360),  he  says,  after  referring  to  R  v.  Oay,  "  But    ^^^oj. 
the  decisions  on  this  point  are  altogether  unsatisfactory,  for  there     (fonnerly 
is  no  authority  by  Act  of  Parliament,  or  otherwise,  for  taking  a 
dying  declaration  m  writing,    and  the  words  uttered    by  the 
deceased  are  just  as  much  primary  evidence  as  any  writing  in 
which  they  may  be  incorporated;"  and  see  Taylor  on  Evidence 
721.    In  R,  V.  Solari  the  statement  made  by  the  deceased  was 
reduced  into  writing.     The  Chief  Justice  says,  "  I  know  of  no 
principle  which  could  make  such  a  document  admissible.     What 
the  woman  said  was  of  course  admissible.     The  whole  of  the 
contents  of  this  document  could  have  been  given  orally  by  the 
person  to  whom  the  statement  was  made,  and  I  am  at  a  loss  to 
know  why  that  course  was  not  adopted." 

[The  Chief  Justick  That  was  not  the  case  of  a  dying 
declaration.] 

Bnt  it  would  have  been  admissible  as  such,  if  this  document  is. 

[The  Chief  Justice.  It  was  not  tendered  as  a  dying  declara^ 
tion.] 

That  case  shews  that  where  a  statement  is  made,  parol  evidence 
of  it  can  be  given,  though  the  document  itself  cannot  be  admitted. 

[The  Chief  Justice.  Why  is  it  less  a  declaration  because  it 
i^  m  writing  ?  Suppose  the  case  of  a  person  who  was  unable  to 
speak  writing  out  a  statement,  would  not  that  be  admissible  ?  ] 

That  no  doubt  would  be  admissible,  because  it  would  be  her 
own  writing. 

[The  Chief  Justice.  It  is  the  same  as  if  it  were  her  own 
writing,  because  she  signed  it.] 

The  mere  signature  can  make  no  differenca 

[The  Chief  Justice.  Surely  it  makes  all  the  difference, 
becanAe  it  makes  the  declaration  her  own  just  as  much  as  if  she 
had  written  it  herself.] 

[Cohen,  J.,  referred  to  R.  v.  Woodcock  (1).] 

U)  1  Leach  600. 
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No  objection  was  there  taken  to  the  document  as  a  document 
The  question  there  raised  was,  whether  the  person  who  made  the 
declaration  apprehended  that  she  was  about  to  die. 

[The  Chief  Justice.  You  admit  that  if  a  person  writes  out 
the  declaration  it  would  be  admisssible ;  where  is  the  ditference 
between  that  case  and  the  case  where  the  words  are  taken  down 
by  a  third  person,  and  then  signed  ?] 

Where  a  statement  is  written  out  by  a  person  herself,  those  are 
her  very  words.  Where  the  statement  is  written  out  by  some- 
body else,  it  is  not  an  exact  record  of  what  takes  place.  It  does 
not  shew  what  questions  were  put  to  her.  It  only  gives  the 
substance  of  what  she  says,  and  does  not  give  the  questions  and 
answers  :  R.  v.  Mitchell  (I). 

Secondly,  this  document  was  objectionable,  in  that  it  contained 
evidence  which  was  not  admissible,  where  she  says  that  the 
prisoner  had  on  a  former  occasion  used  an  instrument  upon  her 
for  the  purpose  of  procuring  abortion.  jB.  v.  Makin  (2)  is  no 
authority  for  the  admission  of  this  evidence.  In  that  case  tbe 
evidence  was  admitted  because  the  case  for  the  Crown  was  con- 
sistent with  the  fact  that  the  child  might  have  died  from  natural 
causes.  Such  evidence  was  admitted  to  prove  criminal  agency. 
Here  the  question  was — was  the  prisoner  the  person  who  used 
the  instruments  ? 

[The  Chief  Justice.  The  defence  might  have  been  raised 
that  the  instrument  was  used  for  a  lawful  purpose.] 

The  case  for  the  Crown  here  was  that  the  prisoner  had  been 
asked  to  procure  abortion,  and  did  use  the  instrument  for  the 
purpose  of  procuring  abortion.  The  only  defence  open  to  the 
prisoner  was  that  she  was  not  the  woman  who  had  done  it 
Where  the  facts  proved  by  the  Crown  are  consistent  with  the 
innocence,  or  guilt,  of  the  accused,  then  this  kind  of  evidence  is 
admissible.  But  where  the  facts  proved  by  the  Crown  are  only 
consistent  with  the  guilt  of  some  person,  and  the  question  is  who 
is  that  person,  then  this  kind  of  evidence  is  not  admissible. 

[  Wade  referred  to  R.  v.  Dale  (3).] 
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The  second  point  taken  was  that  the  Judge  should  not  have 
allowed  the  Crown  Prosecutor  to  ask  the  witness  White  any 
questions  which  did  not  arise  out  of  the  cross-examination. 

[The  Chief  Justice.  Surely  you  are  not  going  to  argue  that 
point?   That  was  a  matter  entirely  for  th  e  discretion  of  the  Judge.] 

Here  the  witness  was  put  in  the  box  by  the  Crown,  and  not 
asked  any  questions;  after  she  had  been  cross-examined  the  Judge 
should  not  have  allowed  questions  to  be  put  to  her  which  did  not 
arise  out  of  the  cross-examination :  Arch.  Grim.  Cos.  (19th  Ed. 
332) :  R  V.  Beezley  (1). 

[G.  B.  Simpson,  J.  That  case  only  shews  that  the  questions 
cannot  be  asked  without  the  leave  of  the  Judge.] 

Wade,  for  the  Crown,  was  not  called  upon. 

The  Chief  Justice.  In  this,  case  the  prisoner  (a  woman)  was 
tried  at  the  Central  Criminal  Court  for  manslaughter.  It  is 
alleged  that  she  brought  about  the  death  of  the  deceased  by  the 
use  of  an  instrument  for  the  purpose  of  procuring  a  miscarriage. 
The  deceased  was  seen  by  a  Magistrate  just  before  her  death.  It 
appears  that  she  made  a  statement  in  the  first  person,  and  that  it 
was  taken  down  as  she  stated  it  by  the  Magistrate.  After  part 
of  the  statement  had  been  made,  she  became  very  ill,  and  the 
Magistrate  read  it  over  to  her,  and  she  signed  it.  She  slightly 
recovered  and  made  a  further  statement,  which  the  Magistrate 
read  over  to  her,  and  got  her  to  sign.  She  then  made  a  further 
itaiement  which  he  read  over  to  her,  and  which  she  signed.  The 
Magistrate  then  read  the  whole  statement  over  to  her.  Deceased 
said,  **  That  is  all  true."  The  objection  has  been  taken  (assuming 
on  this  part  of  the  case  that  the  evidence  in  the  document  is  not 
objectionable)  that,  though  the  Magistrate  might  have  given  in 
evidence  what  the  deceased  said,  the  document  itself  was  not 
admissible  in  evidence.  The  first  case  cited  in  support  of  that 
proposition  was  R,  v.  Solari  (2).  That  was  quite  a  different  case. 
That  was  not  the  case  of  a  dying  declaration.  The  declaration 
there  was  made  some  three  weeks  before  the  death  of  the  person 
in  question.     It  was  not  shewn  in  that  case  that  the  woman  was 
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^^^'       dying  when  she  made  the  declaration.    The  elements  to  make  it 
^         a  dying  declaration  were  absent,  and  it  was  not  a  declaration 

17. 

Wallaox    made  under  the  provisions  of  the  Criminal  Law  Amendment  Act. 

ClSvji?     ^^  ^®*>  therefore,  held  inadmissible. 

Then  it  was  contended  that  this  point  had  never  been  decided, 
and  that  although  in  the  case  of  R.  v.  Oay  (1),  Coleridge,  J.,  held 
that  parol  evidence  was  not  admissible  because  the  statement  had 
been  reduced  to  writing,  it  was  not  there  decided  that  the 
declaration  itself  would  have  been  admissible,  but  the  earlier  cases 
shew  that,  if  the  declaration  had  been  tendered,  it  would  have 
been  admissible ;  and,  therefore,  the  parol  evidence  of  it  was 
inadmissible.  In  the  case  of  iZ.  v.  Woodcock  (2),  a  document  was 
tendered  as  a  deposition  made  under  the  statute,  but  it  was  not 
admissible  as  a  deposition.  It  was  there  held,  however,  that,  as 
it  was  a  declaration  signed  by  the  deceased  when  she  was  aware 
that  she  was  dying,  it  was  admissible  as  a  dying  declaration.  In 
that  case  Eyre,  C.B.,  says, "  Although  we  must  strip  this  examina- 
tion of  the  sanction  to  which  it  would  have  been  entitled  if  it 
had  been  taken  pursuant  to  the  directions  of  the  Legislature ;  yet 
still  it  is  the  declaration  of  the  deceased,  signed  by  herself,  and 
it  may  be  classed  with  all  those  other  confirmatory  declarations 
which  she  made  after  she  had  received  the  mortal  wounds,  and 
before  she  died.  Now  the  general  principle  on  which  this  species 
of  evidence  is  admitted  is,  that  they  are  declarations  made  in 
extremity  when  the  party  is  at  the  point  of  death,  and  when 
every  hope  of  this  world  is  gone ;  when  every  motive  to  falsehood 
is  silenced,  and  the  mind  is  induced  by  the  most  powerful  con- 
siderations to  speak  the  truth,  a  situation  so  solemn  and  so  awful, 
is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  administered  in  a  Court  of 
justice."  Accordingly  the  declaration  was  received  in  evidence. 
The  prisoner  was  found  guilty  and  executed.  That  case  followed 
Trowter'a  Case,  which  is  referred  to  in  Vinera  Ahridgment  I 
am,  therefore,  clearly  of  opinion,  both  on  authority  and  on 
principle,  that  this  document  was  admissible  in  evidence.  It  is 
just  as  much  admissible  as  if,  having  been  deprived  of  speech, 
she  had  written  out  the  document  herself.     In  such  a  case  Mr. 

(1)  7  C.  &  P.  230.  (2)  1  Leach  500. 
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Edmunds  admitted  that  it  would  be  admissible.  She  knew  that 
she  was  dying,  and  she  knew  that  what  she  said  was  being  taken 
down,  and  it  was  afterwards  read  over  to  her,  and  she  signed  it, 
and  it  was,  therefore,  just  the  same  as  if  she  had  herself  written 
out  the  document. 

Then  Mr.  Edmunds  has  taken  another  point.  He  contends 
that,  even  if  the  document  was  not  inadmissible  on  that  ground, 
a  certain  portion  of  the  document  was  not  admissible,  and  that 
the  jury  ought  to  have  been  told  that,  whilst  the  first  and  third 
portions  of  the  document  were  admissible,  they  should  not 
consider  the  second  portion.  That  objection  does  not  appear  to 
have  been  taken.  The  objection  taken  was  as  to  the  document 
as  a  whole.  However,  I  am  of  opinion  that  the  objection  now 
raised  to  that  part  cannot  be  sustained.  This  is  the  statement 
objected  to — *  I  now  identify  Mrs.  Cleave  as  the  person  who  per- 
formed the  operation  upon  me.  I  bear  her  no  malice.  I  saw  her 
thirteen  months  previously  when  she  performed  a  similar  opera- 
tion on  me,  and  procured  an  abortion  upon  me  for  which  I  then 
paid  her  three  pounds.  I  know  her  perfectly  well,  and  she  is  the 
person  who  performed  both  operations  upon  me  for  abortion." 

Mr.  Edmunds  contends  that  this  statement  relating  to  a  former 
offence  ought  not  to  have  been  before  the  jury,  because  it  has  no 
relevancy  to  the  matter  which  the  jury  were  then  trying,  and  it 
was  as  if  this  woman  was  being  tried  for  this  former  offence. 
When  I  first  heard  the  evidence  read,  it  struck  me  that  it  was 
admissible  on  the  authority  of  the  case  of  R.  v.  Mahin  (1),  and 
having  heard  the  argument  on  the  point,  I  am  still  of  the  same 
opinion.  If  this  woman  had  recovered  from  the  operation,  she 
might  have  given  evidence  in  respect  to  this  former  operation  in 
order  to  anticipate  the  case  which  the  prisoner  might  very 
naturally  have  set  up  that  she  had  used  this  instrument  for  a 
natural  purpose.  She  might  have  raised  the  defence  that  this 
young  woman  had  come  to  her  to  consult  her  for  some  complaint, 
and  believing  what  she  told  her  that  she  had  used  this  instrument 
for  an  innocent  and  natural  purpose.  If  the  Crown  could  shew 
that  this  young  woman  had  been  to  the  prisoner  before,  and  that 
she  had  previously  procured  abortion,  what  stronger   evidence 

(1)  14  N.S.W.  L.R.  1,  548  ;  9  W.N.  129 ;  10  W.N.  134. 
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could  the  Crown  produce  to  anticipate  the  case  which  might  be 
made  by  the  prisoner  ?  In  the  case  of  R.  v.  Dale  (1),  the  very 
same  evidence  was  admitted,  and  that  is  a  stronger  case  than  this, 
because  there  the  evidence  of  previously  procuring  abortion  related 
to  another  woman.  All  the  cases  on  the  question  of  the  admission 
of  evidence  of  this  kind  are  very  fully  gone  into  in  R,  v.  Makin.  Mr. 
Justice  Windeyer,  after  referring  to  them,  says  :  "All these  cases 
go  to  shew  that,  though  the  evidence  of  other  crimes  was  in  the 
earlier  cases  only  admitted  on  the  narrower  ground  of  merely 
rebutting  the  defence  of  accident,  in  the  later  cases  the  tendency 
has  been  to  allow  evidence  of  other  cases  to  be  admitted  if  they 
are  connected  with  the  transaction  in  question  in  such  a  manner 
as  to  throw  light  upon  it  by  shewing  that  the  criminal  agent  in 
the  one  case  was  the  criminal  agent  in  the  other."  He 
then  quotes  from  the  judgment  of  Lord  Coleridge  in  Blake 
V.  Albion  Life  Assurance  Society  (2),  where  he  says,  "'With 
a  few  exceptions  on  the  ground  of  public  policy,  the  law  now 
is,  that  all  which  can  throw  light  on  the  disputed  transaction 
is  admittted,  not  of  course  matters  of  mere  prejudice,  nor  anything 
open  to  real  moral  or  sensible  objection,  but  all  things  which 
fairly  throw  light  on  the  case,  and,'  to  apply  his  further  words  to 
this  case, '  in  any  but  an  English  Court  and  to  the  mind  of  any 
but  an  English  lawyer,  the  controversy  whether  this  evidence  is 
or  is  not  evidence  which  a  Court  of  justice  should  receive,  would 
seem,  I  think,  supremely  ridiculous,  because  everyone  would  say 
that  the  evidence  was  most  cogent  and  material/"  That  case 
was  upheld  on  appeal  to  the  Privy  Council,  and  in  the  judgment 
given  by  the  Lord  Qliancellor  he  says  that  the  evidence  is 
admissible  to  rebut  a  defence  which  would  be  otherwise  open  to 
the  accused. 

Another  point  has  been  taken  to  which  it  is  scarcely  necessary 
to  refer,  and  which  was  not  very  seriously  argued.  The  point  is 
that  the  Judge  was  in  error  in  allowing  a  Crown  witness  to  be 
questioned  for  the  prosecution  after  the  witness  had  been  cross- 
examined,  the  questions  not  relating  to  the  matter  of  such  cross- 
examination.  That  was  a  matter  clearly  for  the  discretion  of  the 
Judge.     I  think  that  the  Judge  was  perfectly  right  in  the  course 

(1)  16  Cox  70.3.  (2)  4  C.P.D.  109. 
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which  he  adopted,  seeing  that  he  reserved  to  the  counsel  for  the  1898. 

prisoner  the  right  to  cross-examine  the  witness  upon  any  of  those  r. 

questions.  Wa^'Lack 

The  conviction  must  be  sustained.  Clkave). 

G.  B.  Simpson,  J.,  and  Cohen,  J.,  concurred.  The  c. J. 

Conviction  sustained. 

Attorney  for  the  prisoner  :  J.  A.  Doyle. 
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REGINA  f.  CULGAN. 

1898.  CrimincU  law — Indecent  assault— Evidence — Direction  of  Judge— Point  appearing 

in  case  st-aied^  though  not  taken  in  the  Court  below. 


AprU2S. 

An  assault  committed  with  an  indecent  motive  is  not  an  indecent  assault. 

The  C.J.  The  prisoner  used  indecent  language  to  a  woman  and  shortly  afterwards 


Q.B.Si 


anST*"*^  assaulted  her.     Held  [per  The  Chikf  Justice  and  G.  B.  Simpson,  J.),  not  an  in- 
Cohen  J .       decent  assault. 

Qtuere  (per  Cohen,  J.),  whether  an  assault  accompanied  with  indecent  language 
is  not  an  indecent  assault  ? 

A  point  not  taken  in  the  Court  below,  if  it  appear  in  the  case  stated,  can  be 
entertained  by  the  Full  Court. 

Crown  Case  Reserved. 

Special  case  stated  by  Rogers,  D.  C.  J.:  "This  prisoner  was 
tried  before  nie  at  the  last  Gundagai  General  Sessions.  The 
information  contained  two  counts — 1.  Assault  with  intent  to 
commit  a  rape  on  one  Mary  Rae.  2.  Indecent  assault  on  the  said 
Mary  Rae. 

The  evidence  shewed  that  Mrs.  Rae  was  a  married  woman 
living  with  her  husband  in  a  tent  on  a  river  fiat  near  Gundagai, 
and  that  on  the  afternoon  of  the  ]8th  of  November  last,  the 
prisoner,  knowing  that  Mrs.  Rae's  husband  had  gone  to  town, 
went  to  the  door  of  her  tent  and  said  to  her,  *  IVe  come  to  go 
with  you.*  She  was  lying  down  at  the  time,  but  she  got  up, 
rushed  out  of  the  tent,  and  said  to  prisoner,  *  Go  away,  like  a 
good  man,  and  don't  insult  an  old  woman  old  enough  to  be  your 
grandmother.'  The  prisoner  caught  hold  of  her  by  the  shoulder 
and  dragged  her  along,  saying,  *  It's  no  use  your  singing  out,  as 
your  husband  is  away  in  town ;'  he  then  caught  her  by  the  hair 
and  tried  to  drag  her  towards  the  river.  She  made  all  the 
resistance  she  could,  and  eventually  assistance  came,  and  the 
prisoner  was  compelled  to  let  her  go. 
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The  prisoner  was  found  guilty  on  the  second  count  only.     At        1898. 
the  close  of  the  Crown  case,  Mr.  Griffin,  the  prisoner's  solicitor,         R. 
asked  me  to  withdraw  the  second  count  from  the  jury  on  the     culoan. 
ground  that  there  was  no  evidence  of  indecent  assault. 

I  declined  to  do  so,  and  told  the  jury  that  if,  looking  at  all  the 
circunistances,  they  came  to  the  conclusion  that  the  assault  was 
committed  with  an  indecent  motive,  the  second  count  would  be 
sustained. 

The  question  (reserved  at  Mr.  Griffin* 8  request)  for  the  considera- 
tion of  their  Honours  the  Judges  of  the  Supreme  Court  is,  whether 
I  was  right  ?  " 

There  was  no  appearance  for  the  prisoner. 

H,  Harris,  for  the  Crown. 

[The  Chief  Justice.  To  constitute  an  indecent  assault,  must 
not  the  assault  be  of  an  indecent  nature  ?] 

ArchboLd  at  p.  770  says  that  to  prove  an  indecent  assault  you 
mtist  prove  an  assault  "  accompanied  with  circumstances  of  in- 
decency." 

[The  Chief  Justice.  The  Judge  seems  to  have  told  the  jury 
that  though  the  assault  v^as  not  accompanied  with  indecent  acts, 
it  was  an  indecent  assault  if  it  was  made  with  an  indecent  motive.] 

The  Judge  was  not  asked  to  withdraw  the  case  from  the  jury 
on  the  first  count,  and  so  it  was  admitted  that  there  was  some 
evidence  to  go  to  the  jury  on  that  count,  that  is  that  there  was 
some  evidence  of  an  assault  with  intent  to  commit  a  rape,  and 
yet  it  was  contended  that  there  was  no  evidence  of  an  indecent 
assault.  If  there  was  evidence  of  an  assault  with  intent  to  commit 
a  rape,  surely  there  was  evidence  to  support  a  count  for  an 
indecent  assault. 

[The  Chief  Justice.  I  gather  from  what  the  Judge  says  that 
there  was  no  act  of  indecency.  He  seems  to  have  thought  that 
it  was  an  indecent  assault  if  made  with  an  indecent  motive.] 

There  was  some  evidence  of  indecent  acts,  and  therefore  it 
would  be  better  if  the  case  were  referred  back  to  the  Judge  to 
state  exactly  what  the  evidence  was. 
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1898.  [The  Chief  Justice.     If  the  Judge's  summing  up  waa  wrong, 

^^  what  use  would  there  be  in  referring  the  case  back  to  him  ?] 

v. 
CuLOAN.         No  objection  was  tak^n  to  the  Judge's  summing  up. 

[The  Chief  Justice.  I  think  there  are  cases  which  shew  that 
where  the  Court  sees  on  the  case  stated  there  has  been  a 
manifest  defect,  although  the  point  is  not  taken,  the  Court  will 
not  allow  the  conviction  to  stand.*] 

The  Judge  has  only  given  a  small  part  of  his  summing  up.  It 
would  be  better  for  the  case  to  go  back  so  that  he  could  set  out 
exactly  what  his  direction  was. 

[G.  B.  Simpson,  J.  I  am  inclined  to  think  that  the  Judge 
should  have  withdrawn  the  ca-se  from  the  jury.  Where  is  there 
any  evidence  of  circumstances  of  indecency  ?J 

The  prisoner  went  into  this  woman's  tent  when  she  was  lyiug 
down  and  said,  "  I  have  come  to  go  with  you."  Surely  that  was 
a  circumstance  of  indecency  ?  Indecency  is  defined  as  something 
offensive  to  modesty  and  delicacy. 

The  Chief  Justice.  In  this  case  the  prisoner  was  indicted  on 
two  counts.  The  first  count  charged  him  with  an  assault  with 
intent  to  commit  a  rape,  and  the  second  with  an  indecent  assault. 
The  prisoner  was  convicted  on  the  second  count.  [His  Honour 
referred  to  the  evidence  in  the  special  case  ]  There  do  not  appear 
to  be  any  circumstances  of  indecency  connected  with  the  assault. 
At  the  close  of  the  Crown  case  the  prisoner's  advocate  asked  the 
Judge  to  withdraw  the  second  count  from  the  jury.  His  Honour 
refused,  and  in  summing  up  told  the  jury  that  if,  looking  at  all 
the  circumstances,  they  came  to  the  conclusion  that  the  assault 
was  committed  with  an  indecent  motive  it  was  an  indecent  assault. 
That  was  a  wrong  direction.     The  conviction  must  be  quashed. 

G.  B.  Simpson,  J.    T  agree. 

CoHBN,  J.  As  far  as  the  direction  given  by  Rogers,  D.C.J.,  to 
the  jury  is  concerned,  I  am  of  the  same  opinion.     I  am,  however, 

•  See  on  thia  point  /?.  v.  O'Keefe  (10  W.N.  at  p.  74),  B.  v.  Dean  (17  N.S.  W.L.R., 
at  p.  39),  R.  V.  Powell  (13  W.N.  44). 
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not  prepared  to  say  that  there  were  no  circumstances  of  indecency 
connected  with  the  assault.  I  do  not  give  a  definite  opinion  on 
this  point  Indecent  words  accompanying  an  eussault  might  con- 
stitate  an  indecent  assault.  The  words  used  in  this  case  prior  to 
the  assault  suggested  indecency.  I  only  wish  to  point  that  out 
without  saying  that  I  dissent. 

Conviction  quashed. 


1897. 
R. 

V. 
GULGAN. 

Cohen  Z, 
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POTTER  V,  THOMAS. 

1898.  Oaming  and  locigering— Betting  Homes  Suppression  Act  (39  Vic.  Xo,  28),  s.  Z— 

'- **  Place,'' 

April  29. 
May  2.  The  appellant  used,  for  the  purpose  of  betting  with  persons  who  resorted 

thereto,  a  lane,  or  private  right  of  way,  opening  from  a  street,  and  from  which 

The  C.J.      there  was  access  to  certain  bookmakers'  shops,  which  fronted  an  adjoining  street. 

Stephen  J.      Held^  that  the  lane  was  a  "  place  "  within  the  meaning  of  a.  3  of  the  Betting 

_  *°^  ^       Houses  Suppression  Act. 
Cohtm  J. 

Special  case  stated  under  the  Justices*  Appeal  Act. 

The  information  alleged  that  on  the  14th  July,  one  John 
Thomas  "did  use  a  certain  place,  to  wit,  a  right  of  way  off 
Market-street,  giving  access  to  premises  No.  241  Pitt-street, 
Sydney  .  .  .  for  the  purpose  of  money  being  rtceived  by 
him  as  or  for  the  consideration  for  the  promise  to  give  thereafter 
certain  money  on  a  contingency  relating  to  certain  horse  races, 
called  the  '  Flying  Handicap  '  and '  Rosehill  Handicap,'  thereafter 
to  be  run  at  the  Rosehill  racecourse,"  etc. 

On  this  information  Thomas,  the  appellant,  was  convicted 
before  Isaacs,  S.M.,  and  ordered  to  pay  the  sum  of  2oL 

From  the  evidence  it  appeared  that  the  appellant  was  in  a 
lane  making  bets  with  people.  The  lane  led  from  Market-street 
to  shops  fronting  Pitt-street  on  one  side,  and  stores  on  the  other, 
At  the  end  of  the  lane  opening  into  Market-street  were  gates, 
which  were  closed  at  night.  The  appellant  was  stariding  just 
outside  No.  241  Pitt-street,  in  which  there  were  posted  up  lists 
shewing  the  odds  that  could  be  obtained  against  certain  horses 
for  certain  races.  There  were  about  100  people  in  the  lane. 
The  appellant  was  seen  on  three  occasions  on  the  same  day 
betting  with  people. 

It  was  contended  on  behalf  of  Thomas  that  the  place  referred 
to  in  the  information  and  evidence  was  not  a  place  within  the 
meaning  of  the  Betting  HouseS  Suppression  Act.  The  Magis- 
trate held  that  it  was,  and  convicted  the  defendant.     The  ques- 
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tion  for  the  opinion  of  the  Court  was,  whether  the  Magistrate's        i^^^» 

determination  was  erroneous  in  point  of  law.  Pottrr 

The  Court  previously  held  in  Potter  v.  Moaa  (1)  that  this  very  TnoifAs. 
lane  was  a  "  place  "  within  the  meaning  of  the  Act.     • 

Heydon,  Q.C.,  and  G.  H,  Simpson,  for  the  appellant.  This 
case  raises  exactly  the  same  point  as  was  raised  in  Potter  v. 
M088.  That  case  was,  however,  decided  on  the  authority  of 
Hawke  V.  Dunn  (2),  which  has  since  been  overruled  by  Powell  v. 
Kempton  Park  Racecourse  Co.  (3). 

The  question  to  be  determined  in  this  case  is  whether  this  lane 
was  used  by  the  appellant  as  if  it  were  his  house,  office,  or  room, 
and  that  depends  upon  whether  he  had,  or  claimed  to  have,  any 
right  peculiar  to  himself,  and  exclusive  of  the  rights  of  other  per- 
sons (see  judgment  of  Lord  Esher  at  p.  257).  He  had  no  more 
right  to  any  particular  spot  in  this  lane  than  he  would  have  to  a 
*pait  of  any  public  street.  He  had  merely  a  right  of  way  over 
this  lane,  and  had  no  right  to  prevent  any  other  person  from 
using  that  lane. 

[The  Chief  Justice.  It  seems  to  me  that  the  question  we 
have  to  determine  is  the  first  question  stated  by  Lord  Esher,  "Is 
such  an  enclosure  such  a  place  as  can  come  within  the  meaning 
of  the  statute  ?"] 

We  submit  not.  The  question  is  not  whether  the  lane  can  be 
a  "  place  " ;  but  whether  it  was  used  as  a  place. 

[The  Chief  Justice.  Was  not  that  a  question  of  fact  to  be 
determined  by  the  Magistrate  ?] 

The  question  whether  the  appellant  used  this  lane  as  if  it  were 
a  '•  house,  room  or  office  "  is  a  question  of  law.  It  is  the  user 
that  makes  it  a  "  place  "  and  not  the  mere  description  of  it.  In 
the  Kempton  Park  Case  Lord  Esher  held  that  the  inclosure  was 
capable  of  being  a  "  place,"  but  that  used  in  the  way  in  which  it 
was,  it  was  not  a  place. 

They  also  referred  to  Gleeson  v.  Adams  (4) ;  Davis  y,  Stephen- 
son (5);  Bradford  v.  Dawson  (6). 

(1)  18  N.S.  W.L.R.  165  ;  13  W.N.  206.        (4)  16  Aust.  L.T.  250  ;  20  V.L.R.  229. 

(2)  [1887]  1  Q.B.  679.  (5)  24  Q.B.D.  629. 

(3)  [1897J2  Q.B.  242.  (6)  [1897]  1  Q.B  307. 


172  CASES  AT  LAW.  [N.  S.  W.  R. 

1898.  Sir  Julian  Salomons,  Q.O.,  and  J.  L,  Campbell,  for  the  respon- 

PoTTRR  dent.  We  submit  that  there  was  evidence  here  which  justified 
Thomas.  ^^^  finding  of  the  Magistrate,  that  this  lane  was  a  "  place."  If 
that  be  so,  then  it  follows  that  the  Court  cannot  disturb  the  find- 
ing of  the  Magistrate  any  more  than  it  could  disturb  the  verdict 
of  the  jury  in  a  civil  case. 

[The  Chief  Justice.  The  Magistrate  is  in  a  stronger  position, 
because,  if  the  finding  of  the  jury  is  demonstrably  wrong,  we  can 
upset  it,  but  the  Court  cannot  interfere  with  the  finding  of  the 
Magistrate  on  the  ground  that  he  was  wrong  on  the  facts.  On 
an  appeal  under  the  Justices  Appeal  Act  the  only  point  we  have 
to  consider  is  whether  he  was  wrong  as  a  matter  of  law.] 

The  distinction  between  this  case  and  the  Kempton  Park  Case 
is  that  this  lane  was  a  private  right  of  way,  to  which  the  public 
had  not  access.  Suppose  two  persons  have  a  right  of  way  lead- 
ing to  their  houses,  and  one  of  them  used  it  for  the  pui-pose  of 
betting,  it  would  be  a  place.  If  that  be  so  it  can  make  no  diflfer- 
ence  that  a  number  of  people  had  a  right  of  way  over  this  lane. 
If  this  lane  was  capable  of  being  a  place,  the  Court  cannot  say 
that  the  Magistrate  was  wrong  in  holding  that  it  was  a  place. 
In  the  Kempton  Park  Case  there  were  certain  facts  admitted, 
and  it  is  on  those  facts  that  the  judgment  proceeds.  One  of 
those  facts  was  that  the  bookmakers  were  admitted  to  the 
inclosure  as  members  of  the  general  public,  and  that  they  had  no 
rights,  interests,  or  control  in  or  over  the  enclosure  (see  p.  245). 
Here  the  appellant  had  a  right  over  this  lane.  It  was  a  private 
right  of  way,  and  only  open  to  a  certain  class  of  persons.  The 
admitted  facts  in  the  Kenipton  Park  Case  made  it  impossible 
for  the  Court  to  hold  it  was  a  "  place."  The  preamble  of  the 
English  Act  says,  "  Whereas  a  kind  of  gaming  has  of  late  sprung 
up  by  the  opening  of  places  called  betting  houses  .  .  ."  That 
shews  the  kind  of  betting  aimed  at,  and  yet  in  the  statement  of 
facts  it  was  admitted  that  this  form  of  betting  had  been  openly 
and  habitually  carried  on  since  the  beginning  of  the  century.  In 
that  case  it  was  admitted  that  the  bookmakers  only  had  a  right 
to  enter  the  enclosure  as  members  of  the  public,  and  had  no  right 
peculiar  to  themselves.  In  this  case  this  man  had  a  right 
peculiar  to  himself  over  this  lane. 
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[Cohen,  J.  (after  referring  to  Lord  Esher'a  judgment  at  p.       1898. 
258).    Assuming  that  the  appellant  had  a  right  of  way,  what      Potteb 
right  would  he  have  to  exclude  other  persons  from  the  lane  ?]  Thomas. 

This  was  a  private  right  of  way.  The  appellant  and  the  other 
persons  in  whom  the  right  was  vested  could  have  excluded  any 
person  who  had  not  such  a  right  from  using  this  lane. 

[Stephen,  J.  Did  you  ever  hear  of  a  person  who  had  a  right 
of  way  bringing  an  action  against  another  person  for  using  the 
right  of  way  ? 

The  Chief  Justice.  The  argument  based  on  that  passage  in 
Lord  Esliers  judgment  does  not  arise  here,  because  the  question 
is  whether  this  lane  is  capable  of  being  a  "  place."] 

In  Liddell  v.  Lof (house  (I)  the  respondent  had  no  right  at  all 
to  be  on  the  land  where  he  was  betting,  and  yet  it  was  held  a 
"place."  The  question  whether  a  man  has  a  right  to  be  in  the 
"  place "  does  not  make  any  difference :  Mclnaney  v.  Hildreth 
(2).  The  case  of  R.  v.  Preed^y  (3)  shews  that  the  decision  of  Sir 
JaTnes  Martin  in  Waters  v.  Cox  was  based  on  a  misconception 
of  Daggett  v.  Cattems  (4). 

Heydon,  Q.C.,  in  reply.  The  case  of  Potter  v.  Moss  was 
decided  on  Hawke  v.  Dunn,  which  was  expressly  overruled  in 
the  Kempton  Park  Case.  That  case  really  reviews  all  the  pre- 
vious authorities.  It  is  useless  to  refer  to  cases  like  R.  v.  Preedy 
and  Mclnaney  v.  HUdreth,.  which  are  decisions  of  Hawkins,  J., 
when  his  view  of  the  Act  has  been  expressly  dissented  from  by 
the  Court  of  Appeal.  The  appellant  here  was  charged  with 
using  a  right  of  way  for  the  purpose  of  betting.  Now  whether 
that  was  a  "  place "  or  not  does  not  depend  upon  its  physical 
character.  It  is  the  use  of  the  place  that  makes  it  a  place  within 
the  meaning  of  the  Act. 

[The  Chief  Justice.  The  question  is,  whether  it  was  a  defined 
place  ?] 

That  cannot  be  regarded  as  the  test,  because  in  the  Kempton 
Park  Case   the   enclosure   was  clearly   a   defined  place.      The 

(1)  [1896]  1  Q.B.  295.  (3)  17  Cox  433. 

(2)  [1897]  1  Q-B.  600.  (4)  19  C.B.N.S.  766. 
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question,  whether  it  is  a  "  place  "  or  not,  depends  upon  the  man- 
ner in  which  it  is  used,  that  is  to  say,  is  it  used  as  if  it  were  a 
"  house,  room  or  oflSce  ? "  Suppose  two  clerks  coming  out  of  one 
of  these  warehouses  into  this  lane  were  to  make  a  bet,  it  clearly 
would  not  be  a  "  place." 

In  Lord  Eshera  judgment,  p.  255,  he  says,  in  considering 
whether  the  enclosure  was  a  place  that  you  first  have  to  consider, 
"  Is  such  an  enclosure  such  a  place  as  can  come  within  the  mean- 
ing of  the  statute."  And  he  held  that  it  was,  but  he  held  that, 
though  it  might  be  a  "  place,"  still  seeing  the  way  it  was  used,  it 
was  not  a  "place."  At  p.  258,  he  points  out  the  fallacy  of  Hawke 
V.  Dunn  (1);  he  says  :  "  Their  judgment  is  open  to  this  criticism, 
that  according  to  it  if  a  bookmaker  makes  what  the  judgment 
calls  a  ready  money  bet  in  a  place,  which  it  is  possible  to  use  so 
as  to  make  it  a  prohibited  place  within  the  statute,  the  mere  fact 
of  his  so  doing  makes  it  a  prohibited  place.'  Before  you  can  say 
that  a  particular  spot  is  a  "  place,"  you  have  got  to  see  how  it  is 
used.  At  p.  276,  Smith,  L- J-i  points  out  that  it  is  the  user  which 
makes  it  a  "  place,"  and  again  at  p.  281.  And  at  p.  302,  Chitty, 
L.J.,  says  :  "  The  question  is,  whether  they  use  the  enclosure  as  a 
betting-house,  room  or  office  ?  .  .  .  I  think  they  do  not." 
To  get  rid  of  that  case  it  has  been  contended  that  the  appellant 
had  a  right  of  way  over  this  lane.  In  the  first  place,  there  is 
nothing  in  the  special  case  to  shew  that  he  had ;  and  secondly, 
even  if  he  had  it  would  give  him  no  exclusive  right  of  user. 

[Cohen,  J.  Suppose  six  bookmakers  had  the  right  to  use  the 
lane,  would  not  the  user  by  one  of  them  for  the  purpose  of  betting 
be  using  it  as  a  **'  place  "  ?  would  he  not  have  a  right  of  user 
peculiar  to  himself  ?  ] 

Giving  a  person  a  right  of  way  does  not  give  him  the  right  to 
exclude  other  persons  from  the  land.  The  question  is  not  whether 
he  had  the  right  to  use  it,  but  did  he  use  it  as  if  it  were  his  room 
or  oflSce  ?  Did  he  claim  to  use,  or  did  he  use  this  lane  or  part  of 
it  exclusively  as  against  anyone  else  ?  It  is  quite  clear  he  did 
not,  and,  therefore,  his  user  did  not  make  it  a  "plaice." 

In  Liddell  v.  Lofthouse  (2),  the  respondent  appropriated  a  piece 
of  ground  for  the  purpose  of  carrying  on  the  business  of  betting, 
(1)  [1897]  1  Q.B.  579.  (2)  [1896]  1  Q.B.  295. 
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and,  therefore,  was  rightly  held  to  be  using  a  "  place."     That  case 

bas  no  application  to  the  present  case.  i;. 


The  Chief  Justice.  If  I  felt  any  doubt  about  this  case,  I 
should  take  time  to  consider  my  judgment,  but  the  matter  seems 
to  me  to  be  clear  beyond  all  question.  I  think  the  conviction 
was  right,  and  that  the  appeal  should  be  dismissed.  In  my 
opinion  the  case  does  not  fall  within  the  decision  of  Powell  v. 
Kempton  Park  Racecourse  Co.  (1). 

The  section  under  consideration  is  s.  3  of  the  Betting  Houses 
Suppression  Act,  which  provides  that  "any  person  who  shall 
open,  keep,  or  use  any  house,  oflSce,  room,  or  other  place  for  the 
purposes  aforesaid  .  .  .  shall  on  summary  conviction  be 
liable,''  etc.  "  For  the  purposes  aforesaid  "  mean  for  the  purpose 
of  betting  as  defined  in  s.  1.  Now  the  difficulty  in  the  construc- 
tion of  this  section  arises  from  the  fact  that  the  word  "  place  "  is 
not  defined  in  the  Act;  and  yet  it  could  not  be  defined.  It  is  far 
better  that  it  should  be  left  exactly  as  it  is.  It  is  clear  that  the 
words  "other  place  "  must  mean  something ejusdevi  generis  with 
"  house,  room  or  office,"  and  yet  they  must  refer  to  something 
different,  otherwise  there  would  be  no  use  introducing  those 
words  into  the  section.  In  what  respect  is  the  word  "  place  "  to 
be  ejvisdeni  generis  with  "  house,  room  or  office  "  ?  Inasmuch  as 
a  "house,  room  or  office  "  is  a  defined  place,  so  must  the  "  place  *' 
be  a  defined  place,  to  which  the  public  may  go,  knowing  that  if 
they  go  there  they  will  find  a  person  iready  to  bet  with  them. 
Once  you  arrive  at  the  conclusion  that  the  word  "  place  "  must 
be  read  ejuadem  generis  with  the  words  "  house,  room  or  office  *' 
in  the  sense  that  it  must  be  a  defined  place,  then  each  case  must 
be  determined  on  its  own  facts. 

Now,  what  are  the  facts  in  this  case  ?  It  appears  from  the 
evidence  before  the  Magistrate  that  there  is  a  private  lane  open- 
ing out  of  Market-street.  There  are  gates  to  it,  which  are  open 
during  the  day,  but  are  closed  at  night  to  vehicles,  though  per- 
sons can  get  in  through  a  wicket  gate.  The  lane  at  first  is  twelve 
feet  wide,  but  gets  wider  as  you  proceed  from  Market-street. 

(1)  [1897]  2Q.B.  242. 
P  2 


Thomas. 


The  C.J. 
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1898.  Here  there  are  five  houses,  three  of  which,  at  th^  time  of  the 
Potter  prosecution,  were  used  by  betting  men.  These  houses  front  Pitt- 
Thomas.  street,  the  backs  of  the  houses  opening  into  the  lane.  On  the 
other  side  there  are  certain  stores,  open  during  the  daytime.  It 
appears  that  on  three  occasions  on  one  day  a  sergeant  of 
police  went  to  this  lane,  and  on  each  occasion  found  the  appellant 
betting  there  outside  the  door  of  No.  241  Pitt-street,  which  was 
his  house.  He  was  standing  about  2  feet  from  his  door.  There 
was  also  another  man  in  the  lane,  standing  near  his  own  door, 
betting  in  the  same  way.  They  had  at  night  electric  lamps  over 
their  heads,  and  their  clerks  were  recording  the  bets  as  they  were 
made.  Looking  at  all  these  circumstances,  and  that  it  was 
habitually  used  for  this  purpose,  there  can  be  no  doubt  that  this 
was  a  "  place "  within  the  meaning  of  s.  3  of  the  Betting  Act 
In  Powell  V.  Kevipton  Park  Racecourse  Co.  (I),  there  was  an 
enclosure  of  a  quarter  of  an  acre  on  a  racecourse,  to  which,  when 
race  meetings  were  held,  the  public  were  admitted  on  payment, 
among  them  being  a  number  of  bookmakers,  who  laid  wagers 
with  any  of  the  public  who  desired  to  bet.  That  enclosure  used  in 
such  a  manner  was  there  held  not  to  be  a  "place"  within  the  Act. 
In  so  holding  the  Court  upheld  the  opinion  of  Sir  James  Martin 
in  Waters  v.  Cox  (2).  In  that  case  it  was  held  that  the  St.  Leger 
enclosure  at  Randwick,  which  was  used  for  the  purpose  of  betting, 
was  not  a  "  place  "  within  the  meaning  of  the  Act.  That  case, 
though  properly  decided,  seems  to  have  been  decided  on  'a  mis- 
conception of  the  case  of  Doggett  v.  Gattems  (3).  In  the  latter 
case  a  man  went  under  a  tree  in  Hyde  Park,  and  made  bets  there. 
He  was  not  prosecuted  under  s.  3  of  the  Act.  If  he  had  been, 
and  had  been  convicted  under  that  section,  the  conviction  would 
have  been  right.  It  was  a  civil  action  brought  against  the  man 
to  recover  money  which  had  been  paid  to  him  by  way  of  a  wager. 
It  was  a  decision  under  ss.  4  and  5  of  the  Act,  and  turned  on  the 
question  that  the  place  was  not  capable  of  occupation.  That  is 
clearly  pointed  out  in  the  case  of  Liddell  v.  Lofthoiose  (4).  There- 
fore, so  far  as  the  judgment  in  Waters  v.  Cox  (2)  proceeded  upon 
that  case,  it  was  a  mistake.     This  was  not  a  case  of  that  kind, 

(1)  [1897]  2  Q.B.  242.  (3)  17  C.B.N.S.  669. 

(2)  6  N.S.W.L.R.  113  (4)  [1896]  1  Q.B.  295. 
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for  here  the  place  could  be  easily  defined.     Suppose  a  stranger  to        1898. 

Sydney  were  to  ask  where  he  could  find  a  person  with  whom  he      Potteb 

could  bet,  he  would  be  told,  "  if  you  go  to  this  lane,  you  will  find     xhomas. 

a  bookmaker  ready  to  bet  with  you."     There  would  be  a  defined 

place  just  as  much  as  a  house,  room  or  office  is  a  defined  place.     '^^®  ^•''^* 

What  Mr,  Heydon  says  is  quite  true,  that  if  two  clerks  coming 

out  of  a  warehouse  into  this  lane  made  a  bet,  it  would  not  be  a 

place  so  far  as  they  were  concerned,  but,  nevertheless,  it  is  a 

"place  "  so  far  as  the  bookmakers  are  concerned  who  use  it,  just 

as  they  would  use  a  house,  office  or  room  for  the  purpose  of 

carrying  on  their  business  of  betting. 

tlie  Kempton  Park  Case  should  be  carefully  considered  to  see 
what  it  really  decides.  That  was  not  a  case  under  s.  3  of  the 
Betting  Act.  It  was  an  application  for  an  injunction  in  equity 
by  a  shareholder  of  the  company  to  restrain  the  company  from 
allowing  betting  on  the  racecourse.  The  Court  there  held  that 
the  injunction  could  not  be  granted.  That  case,  when  examined, 
shews  that  each  case  must  depend  very  much  upon  its  own  facts. 
Lord  Esher  says,  at  p.  257 :  "  It  seems  to  me  that  the  place  must 
be  a  place  used  for  betting,  which  can,  for  the  purpose  of  betting, 
be  not  unreasonably  deemed  to  be  a  place  of  the  same  kind  as  a 
house,  office  or  room  used  for  the  purpose  of  betting.  It  need 
not  be  a  building  built  like  a  hou^e,  room  or  office ;  it  need  not 
be  a  covered  place ;  it  need  not  be  railed  ofl^,  or  boarded  off,  so  as 
to  prevent  physical  access  to  it  except  through  a  particular  part 
of  the  railing  or  boarding ;  but  it  must  be  a  defined  space  capable 
from  its  contlition  of  being  used  by  a  person  who  desires  so  to 
nse  it  as  if  it  were  his  house,  room  or  office,  used  by  him  as  such 
for  his  betting  business."  Can  there  be  the  slightest  doubt  that 
the  appellant  was  using  this  lane  for  his  betting  business  ?  Here 
were  three  houses  used  by  three  men,  who  knew  that  if  they 
used  the  rooms  for  betting  they  could  be  prosecuted  under  the 
Act  So  they  say,  "  We  have  this  right  of  way  ;  we  can't  go  and 
use  the  street,  because  we  might  be  treated  as  vagrants ;  but  this 
lane  is  not  a  street,  and  we  will  go  into  this  lane,  just  outside 
our  doors,  and  use  it  as  a  betting  place."  Can  there  be  the 
slightest  doubt  that  the  appellant  was  carrying  on  his  business 
ot  betting  in  this  lane,  and  that  he  was  using  it  (adopting  the 


The  C.J. 
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^8Q8'  language  of  Lord  Esher)  "  as  if  it  were  his  house,  room  or  office  "? 
Potter  And  further  on  in  his  judgment  Lord  Esher  says,  at  p.  258  :  "  As 
Thomas,  matter  of  law,  there  is  no  legal  evidence  to  bring  it  within  the 
statute.  If  any  other  circumstance  is  added  and  relied  upon  in 
any  other  case,  the  whole  case  must  then  be  considered  subject 
to  the  rule  I  have  laid  down."  Well,  here  there  are  circumstances 
which  clearly  distinguish  this  case  from  Waters  v.  Cox  (1)  and 
the  Kempton  Park  Case, 

This  case  is  governed  by  Liddell  v.  Lofthouse  (2)  and  Mclnaney 
V.  HUdreth  (8).  In  the  former  case  the  respondent  was  charged 
with  using  a  certain  piece  of  ground,  which  was  bounded  on  one 
side  by  a  hoarding,  and  on  two  other  sides  by  stays  supporting 
the  hoarding.  The  Justices  held  that  this  was  not  a  place.  The 
Court  there,  consisting  of  Limlley,  L.J.,  and  Kay,  L.J.,  held  that 
the  decision  of  the  Justices  was  wrong.  LvfvoUey,  L.J.,  says, 
"  As  has  been  said,  the  Act  is  directed  not  against  betting  itself, 
but  against  bookmakers  and  those  who  make  a  trade  of  betting. 
We  are  asked  whether  the  respondent,  in  what  he  did,  *  was 
using  a  place  for  the  purpose  of  betting  with  persons  resortincr 
thereto.'  I  am  of  opinion  that  he  was,  and,  therefore,  that  he 
ought  to  have  been  convicted.  Then  it  is  said  that  the  place  was 
not  sufficiently  defined  in  the  information.  I  do  not  think  that 
that  point  is  left  to  us  by  the  case,  but  if  it  is  I  am  of  opinion 
that  the  place  was  sufficiently  defined  for  all  purposes.  As  to  its 
being  partly  undefined,  I  think  that  there  are  many  places  which, 
though  in  some  sense  undefined,  can  yet  be  described  with 
sufficient  clearness  for  the  purpose  of  identification.  I  have  no 
doubt  that  this  appeal  ought  to  be  allowed."  And  Kay,  L.J., 
says :  "  It  is  contended  that  the  place  was  not  sufficiently  defined 
in  the  information.  I  cannot  find  anything  in  the  Act  requiring 
the  place  to  be  defined  by  metes  and  bounds.  In  my  opinion, 
the  fact  that  the  expression  is  not  defined  in  the  Act  shews  that 
it  was  intended  that  Justices  should  have  a  discretion  to  say 
whether  the  ground  in  question  was  *a  place*  or  not.  As  it 
seems  to  me,  if  a  man  were  to  use  the  ground  at  the  foot  of  the 
statue  at  Charing  Cross  for  the  purpose  of  habitually  betting 

(1)  6  N.S.W.  L.R.  113.  (2)  [1896]  1  Q.B.  295. 

(3)  [1897]  1  Q.B.  600. 
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with  persons  resorting  to  him  there,  that,  although  the  space  used        I89a 
was  entirely  undefined,  would  be  '  a  place '  within  the  meaning  of      Potter 
the  statute."     That  case  was  approved  of  in  the  Kempton  Park     thoma.s 
Case  (1).     In  Mclnaney  v.  HUdreth  (2)  the  appellant  was  charged 
with  asing  a  certain  place  called  "  The  Pit  Heap  "  for  the  purpose     ^^  ^•^* 
of  betting  with  persons  resorting  thereto.     The  Pit  Heap  was 
a  piece  of  ground  about  ^-acre,  bounded  by  various  buildings  and 
hoardings,  and  a  row  of  posts  and  a  road.     The  Justices  found 
that  the  spot  where  the  appellant  stood  was  a  "  place,"  and  on 
appeal  five  Judges  held  that  the  Justices  were  right.     If  that 
was  a  "  place,''  how  can  it  possibly  be  contended  that  this  lane 
was  not  a  "  place  "  within  the  meaning  of  the  Act  ? 

For  these  reasons  I  think  that  the  decision  of  the  Magistrate 
was  right,  and  that  the  decision  of  this  Court  in  Potter  v.  Moss 
(3)  was  also  right.  That  case  was  decided,  not  only  on  the 
authority  of  Hawke  v.  Dunn,  but  also  on  the  authority  of  Lidddl 
V.  Lofthouse  (4). 

I  am  also  of  opinion  that  Ex  parte  Westbrook  (5)  was  rightly 
decided.  In  that  case  it  appeared  that  Westbrook  occupied  a 
piece  of  ground  under  a  particular  tree  in  the  saddling  paddock 
at  Randwick  racecourse,  and  there  carried  on  his  business  of 
betting. 

The  appeal  must  be  dismissed  with  costs. 

STEPHE^J,  J.  I  agree,  though  not  without  some  doubt,  for  I 
think  that  this  is  just  one  of  those  cases  in  which  a  Judge  might 
he  justified  in  expressing  his  opinion  with  some  hesitation, 
because  there  has  been  extreme  diSerence  of  opinion  amongst 
Judges  on  this  very  point.  The  words  in  s.  3  of  the  Betting  Act 
are,  "  any  person  who  shall  open,  keep,  or  use  any  house,  office, 
room,  or  other  place  for  the  purposes  aforesaid,''  etc.  I  cannot 
see,  if  you  were  to  exclude  a  lane  of  this  kind  from  the  operation 
of  the  Act,  how  you  could  ever  give  any  meaning  to  the  words 
"or  other  place,"  and  the  Act  would  be  perfectly  useless,  unless 
the  person  charged  was  found  betting  in  a  "  house,  oflSce,  or  room." 
We  have  not  now  to  determine  whether,  in  our  opinion,  the 

(1)  [1897]  2  Q.B.  242.  (3)  18  N.S.  W.  L.R.  165. 

(2)  [1897]  I  Q.B.  600.  (4)  [1896]  1  Q.B.  295. 

(5)  18N.S.W.L.R.  169;  13  W.N  207. 
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1898.       Magistrate  was  wrong,  as  a  matter  of  fact,  when  he  found  that 

PoTTBB      this  lane  was  a  "  place " ;   but  what  we  have  to  determine  is 

Thomas      whether  he  was  wrong  as  a  matter  of  law  [see  judgment  of 

Lindley,  L.J.,  in  Powell  v.  Kempton  Park  RacecourBe  Co,  (1).] 

Stephen  S,    j^  seems  to  me  that  we  might  base  our  decision  on  that  lower 

ground. 

Another  ground  I  take  is  this.  This  Court  has  already  decided 
this  very  point  in  Potter  v.  Mo88,  and  I  should  not  think  of  over- 
ruling that  decision  unless  bound  to  do  so  by  reason  of  some 
English  case  on  all  fours  with  it.  The  Chief  Justice  has  already 
pointed  out  why  the  Kempton  Park  Ca^e  is  not  so,  and  until  I 
see  a  case  which  overrules  Potter  v.  Moss  I  shall  maintain  that 
decision. 

I  quite  agree  with  Mr.  Hey  don  when  he  says  that  "  if  I  went 
into  this  lane,  and  saw  no  one  there,  I  could  not  say  that  it  was 
a  '  place '  within  the  meaning  of  the  Act,"  and  with  him  I  agree 
that  it  can  only  be  made  so  by  user.  If  a  person  makes  bets 
there,  and  is  guilty  of  the  conduct  described  in  the  special  case, 
how  could  it,  in  common  sense,  be  said  that  he  was  not  using  a 
place  for  the  purpose  of  betting  ? 

The  Magistrate  seems  to  have  decided  that  the  appellant, 
without  appropriating  any  particular  spot  in  the  lane,  was  using 
this  lane  as  a  place.  It  does  not  follow  that  a  person  may  not  be 
rightly  said  to  use  a  given  area  as  a  place  for  betting,  though 
while  doing  so  he  may  only  have  stood  on  a  particular  portion 
of  it.  So  the  lane  may  be  said  to  have  been  used,  although  the 
appellant  transacted  his  business  only  on  one  portion,  imme- 
diately in  front  of  his  own  door. 

If  this  lane  had  been  a  public  place,  then  I  must  say  that  I 
think  our  decision  would  be  governed  by  the  Kempton  Park 
Case,  the  lane  being  similar  in  that  respect  to  a  racecourse.  This 
lane  was  a  defined  place.  It  was  enclosed  on  two  sides  by  houses, 
and  there  was  a  gate  at  the  end  of  it.  The  appellant  had  a  right 
to  use  this  lane  as  a  private  right  of  way,  and  availed  himself  of 
it.     This,  in  my  opinion,  constitutes  a  material  distinction. 

I  give  my  decision  very  much  on  the  ground  that  the  appel- 
lant had  a  right  of  way,  and  had  that  right  as  against  the  whole, 

(1)  [1897]2Q.B.  at  p.  263. 
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public,  except  as  against  persons  who  had  an  eqaal  right  with        1808. 
himself  [see  the  remarks  of  Lord  Esher  in  Powdl  v.  Kempton 
Park  Racecourse  Co  (1).] 

For  these  reasons  I  cannot  say  that  the  Magistrate  was  wrong, 
and  I  therefore  think  that  the  conviction  should  be  sustained. 

C!oHEN,  J.  I  am  of  the  same  opinion.  As  to  what  is  a  place 
as  far  as  the  principle  of  law  underlying  the  cases  of  Hawke  v. 
Dunn  (2)  and  Powell  v.  Kempton  Park  Racecourse  Co,  (8)  is 
concerned,  there  is  no  difference.  The  difference  of  opinion  in 
those  two  cases  seems  to  have  arisen  from  the  application  of  the 
principles  as  to  its  being  ''  used ''  as  a  place  to  the  different  sets  of 
facts  in  each.  In  the  former  case  at  p.  598  Mr.  Justice  Ha/wkms 
says :  "  It  is  not  possible  to  give  so  precise  a  definition  of  what 
is  an  *  other  place '  as  shall  be  applicable  to  every  imaginable  state 
of  facts.  Each  case  must  of  necessity  depend  and  be  decided 
upon  its  own  particular  circumstances.  But  after  very  careful 
consideration,  I  have  arrived  at  the  conclusion  that  any  area  of 
enclosed  ground  (expressing  no  opinion  as  to  unenclosed  areas), 
covered  or  uncovered,  which  is  known  by  a  name,  or  is  capable 
of  reasonably  accurate  description,  to  which  persons  from  time  to 
time,  or  upon  any  particular  occasions  or  occasion  resort,  and 
who  may  very  properly  be  described  as  resorting  thereto,  used 
by  a  professional  betting  man  for  the  purpose  of  exercising  his 
calling,  and  betting  with  such  persons,  or  for  the  purpose  of 
carrying  on  a  ready  money  betting  business,  may  be  a  place 
within  the  meaning  of  the  statute.  Metes  and  bounds  are  not 
essential,  and  it  matters  not,  in  my  opinion,  whether  for  his  own 
convenience  the  bookmaker  chooses  to  remain  during  his  hours 
of  attendance,  upon  one  particular  spot  within  that  area,  or 
whether  he  prefers  to  move  about  within  that  area  from  one  spot 
to  another,  as  he  is  minded.  The  Act  speaks  of  an  other  '  place,' 
not  a '  spot '  in  a  place.  If,  to  make  it  a  place,  the  bookmaker 
nrast  fix  himself  on  and  use  only  one  spot,  he  would  always  have 
it  in  his  power  to  evade  the  Act  by  wandering  over  the  whole 
area.'*    If  you  read  the  judgment  of  Lord  Esher  in  the  Kempton 

(1)  [1996]  2  Q.B.  at  p.  267.  (2)  [1897]  1  Q.B.  579. 

(3)  [1897]  2  Q.a  242. 
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Park  Case  at  p.  257,  you  find  that  he  lays  down  substantially 
the  same  principles.     It  appears  that  the  appellant  occupies  a 
house  in  Pitt-street,  and  that  at  the  back  of  this  house  there  is  a 
lane  opening  into  Market*  street,  and  that  at  the  end  of  the  lane 
there  are  gates,  which  are  shut  at  night.    Here  then  is  an  enclosed 
and  defined  place.    If  he  had  conducted  the  business  of  betting 
in  the  house  itself,  he  would  of  course  have  come  witliin  the  Act; 
but  he  appears  to  have  been  standing  in  this  lane,  near  the  door 
of  his  house,  and  to  have  been  betting  there.     There  was  another 
person  also  standing  [in  the  lane  making  bets,  and  there  were 
about  one  hundred  other  persons  there  for  the  purpose  of  betting, 
who  evidently  knew  that  by  so  resorting  they  could  take  part  in 
the  business  of  betting  with  the  appellant ;   was  it  not  then  a 
fair  inference  for  the  Magistrate  to  draw  that  the  appellant  was 
using  a  *'  place  *'  for  the  purpose  of  betting  ?    It  seems  to  me  that 
when  you  take  all  these  circumstances  into  consideration,  there 
cannot  be  any  doubt.     If  the  appellant  had  used  the  back  yard 
of  his  house,  I  do  not  suppose  that  anyone  would  contend  that  it 
was  not  a  "  place,"  and  if,  instead  of  doing  that,  he  goes  out  of 
the  yard  into  the  adjoining  lane,  enclosed  as  it  was,  and  over 
which  he  has  a  right  of  way — a  right  peculiar  to  himself — I 
cannot  see  why  in  all  justice  and  comQion  sense  it  could  be  said 
that  he  was  not  using  a  "  place  ''  for  the  purpose  of  betting.    The 
case  of  Lidddl  v.  Lofthouf^e  was  expressly  approved  by  Smiihf 
L.J.,  in  the  Kempton  Park  Case,  and  it  may  perhaps  be  assumed 
that  the  other  Lords  Justice  who  took  part  in  that  judgment  by 
their  silence  acquiesced  in  it,  and  it  was  also  approved  by  all  the 
Judges  who  decided  Hawke  v.  Dunn,  for  the  judgment  delivered 
in  it  by  Hawkins,  J.,  was  the  judgment  of  the  Court.     The  case 
now  before  us  is  a  stronger  case  for  a  conviction  than  LiddeU  v. 
Lofthouse,    There  the  person  using  the  place  had  not  a  shadow 
of  right  to  it,  whereas  in  this  case  the  appellant  was  using  a  place 
over  which  he  had  a  right  of  way.     I  have  no  diflSculty  in  coming  . 
to  the  conclusion  that  this  conviction  should  be  upheld; 

Appeal  dismissed  with  costs,* 
Attorney  for  the  appellant :  T.  M.  Slattery, 


[6ee  B.  v.  Humphrey,  (1898)  1  Q.B.  875,  decided  2nd  April,  1898.] 
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THE  COMMISSIONERS  OP  TAXATION  v,  ST.   JOSEPH'S  INVESTMENT       ,i898. 

AND  BUILDING  SOCIETY  ^„^«,,6. 

Land  Jk  Income  Tax  AsseismerU  Act,  1895,  s.  10 — Morlgagee  in  possession^ A ggre-  ^ 

gale  value  of  several  parceU — Jkure  trustee— Mortgagor  and  mortgagee,  Mannina  J 

The  respoDdent  society  were  the  moiiigagees  in  possession  of  a  large  number  of  ^^ 

pftroels  of  land  mortgaged  to  them  by  different  mortgagors.  Held,  that  the  society, 
being  mortgagee  in  possession  and  not  a  bare  trustee  of  different  estates  for  the 
benefit  of  different  cestuis  que  trwtteni,  was  only  entitled  to  one  deduction  upon 
tbe  aggregate  value  of  all  the  said  parcels  of  land. 

Special  Case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act  of  1895. 

The  St.  Joseph's  Investment  and  Building  Society  is  mortgagee 
in  possession  of  205  separate  estates  or  parcels  of  land  mortgaged 
to  the  society  by  different  mortgagors  under  different  legal  mort- 
gages. 

For  the  year  1896  the  society  made  and  sent  in  to  the  Commis- 
sioners of  Taxation  205  separate  returns,  that  is : — one  return  in 
respect  of  each  separate  estate  or  parcel  of  land  held  by  the  society 
as  mortgagee  in  possession,  the  society  in  each  case  by  its  return 
alleging  itself  to  be  mortgagee  in  possession  and  joint  owner  with 
the  mortgagor;  and  claiming  under  s.  10  (1)  a  deduction  of 
iWl.  in  each  return  in  respect  of  the  estate  or  parcel  of  land  in- 
duded  in  such  return,  making  a  total  deduction  claimed  in  the 
205  returns  of  49,200Z. 

Of  the  205  returns  only  17  returns  shewed  a  taxable  balance 
of  unimproved  value  over  and  above  the  deductions  of  240^. 
claimed. 

The  Commissioners  of  Taxation  refused  to  allow  the  deductions 
claimed,  and  in  the  assessment  of  the  lands  of  the  said  society 
aggregated  the  whole  of  the  said  205  estates  or  parcels  and  the 
unimproved  value  thereof,  and  allowed  only  one  deduction  of  240L 
from  the  aggregate. 

The  society  appealed  to  the  Court  of  Review.  For  the  purposes 
of  the  appeal  it  was  admitted  that  each  separate  mortgagor  had 

Q  2 
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1S^»       no  other  property  entitling  him  to,  or  on  which  he  had  obtained, 

CoMiussioN-  any  exemption. 

Taxation        ^^  ^^6  hearing  of  the  appeal  it  was  contended  by  the  said 

St  Joseph's  ^^^^7  ^^at,  being  mortgagee  in  possession  under  mortgages  from 

I.  &  B.      different  mortgagors,  it  was  entitled  to  a  separate  deduction  of 

240i.  in  respect  of  each  mortgaged  property  in  every  case  where 

the  mortgagor  had  not  claimed  and  received  the  benefit  of  the 

deduction  of  240Z.  in  another  assessment. 

The  contention  of  the  Commissioners  of  Taxation,  on  the  other 
hand,  was  that  the  aggregate  of  the  unimproved  values  of  the 
several  estates  or  parcels  of  land  held  by  the  said  society  as  mort- 
gagee in  possession,  must  be  regarded  for  the  purposes  of  taxation 
as  if  such  aggregate  represented  the  unimproved  value  of  a  single 
estate  or  parcel,  and  that  only  one  deduction  of  2402.  from  such 
aggregate  value  was  allowable. 

The  Judge  decided  in  favour  of  the  contention  of  the  society 
and  against  that  of  the  Commissioners  of  Taxation,  and  upheld 
the  appeal.  The  question  for  the  determination  of  the  honorable 
the  Supreme  Court  was  whether  he  was  right  in  so  deciding. 

Sir  Julian  Salomona,  Q.C.  (J,  L,  Campbell  with  him),  for  the 
Commissioners,  appellants.  The  mortgagee  in  possession  is  defined 
to  be  an  ** owner"  by  s.  68  ;  all  these  properties  of  which  he  is  in 
possession  must  be  included  in  one  return,  and  he  is  only  entitled 
to  one  deduction  by  s.  10  (1);  whatever  else  he  may  be  he  is  not 
a  "  bare  trustee  of  different  estates  for  the  benefit  of  different 
cestuia  que  trustent" 

Meydon,  Q.C.  (Harvey  with  him).  It  is  very  hard  on  the 
mortgagor  if,  when  the  mortgagee  goes  into  possession,  the  mort- 
gagor loses  the  deduction  which  he  obtained  while  he  remained 
in  possession;  the  mortgagor,  when  he  come.s  to  redeem,  will  have 
to  recoup  the  mortgagee  what  the  latter  has  paid  by  way  of  land 
tax ;  the  mortgagee  can  add  the  land  tax  to  the  debt :  Knowles 
V.  Chapman  (1).  The  Legislature  cannot  have  intended  this 
hardship. 

A  mortgagee  in  possession  comes  within  the  definition  of  trustee 
in  s.  68.   He  is  ''a  person  acting  in  a  fiduciary  capacity";  he  is  not 

(1)  Seton  on  Dec,  5th  Edit.,  1639. 
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a  trustee  in  the  strict  sense,  no  doubt,  but  in  the  popular  use  of        ^^^' 
the  term  he  is :  Dohaon  v.  Land  (1) ;  he  is  fettered  in  his  owner-  Commission- 

ESS  OF 

ship  by  the  rights  of  the  mortgagor.     Compare  the  definition  of    Taxation 
the  term  "trust"  in  the  Trustee  Act  (16  Vic  No.  19),  where  ^^  Joseph's 
mortgagees  are  expressly  excepted  from  the  definition.  !•  *  B- 

A.  H.  Simpson,  J.  Admitting  that,  for  the  sake  of  argument, 
s.  10  only  allows  one  deduction  of  240^.  unless  the  owner  is  a 
"  bare  trustee,*'  surely  a  mortgagee  in  possession  cannot  be  a  bare 
trustee. 

Manning,  J.  The  mortgagee  s  right  is  to  look  after  his  own 
interests  and  obtain  repayment  of  his  money,  the  only  duty  lying 
on  him  being  that  he  is  not  to  sacrifice  the  mortgagor's  property : 
see  Kennedy  v.  de  Trafford  (2).  That  position  seems  hardly  com- 
patible with  his  being  a  bare  trustee. 

Heydon,  Q.C.  That  expression  has  been  variously  interpreted: 
Morgan  v.  Swansea  Sanitary  Authority  (3) ;  In  re  Cunning- 
ham (4).  In  s.  10  it  is  submitted  the  word  "bare"  has  no 
meaning.  Every  separate  trust  estate  must  be  entitled  to  its 
own  deduction,  although  the  same  person  is  trustee  of  two  estates 
and  beneficially  interested  in  both  as  well.  Suppose  A  is 
absolutely  entitled  in  fee  to  Whiteacre,  and  entitled  in  fee  to 
Blackacre  upon  trust  for  himself  and  four  other  persons ;  would 
there  not  be  two  assessments^  although  A  is  not  a  bare  trustee ; 
and  would  not  each  assessment  obtain  the  deduction  ?  For  the 
deduction  is  in  respect  of  the  assessment,  not  the  individual : 
Covenys  Case  (5). 

The  Chief  Justice.  No  doubt  that  may  be  so  in  the  case  of 
trustees,  but  in  s.  68  both  trustees  and  mortgagees  in  possession 
are  mentioned  as  "  owners  " ;  if  your  argument  is  correct,  the 
reference  to  mortgagees  in  possession  is  superfiuous. 

Heydony  Q.C.  Mortgagees  in  possession  are  there  mentioned 
for  precaution  ;  the  definition  of  trustee  in  s.  68  is  wide  enough 
to  include  a  mortgagee  in  possession. 

(1)  S  Ha.  216.  (3)  9  Cb.  D.  5S2. 

(2)  [1S96]  1  Gb.  at  772.  (I)  [1S9I]  2  Ch.  567. 

(5)  Infra. 
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1898.  Thg  Chief  Justice.     In  this  case  the  St.  Joseph's  Investment 

CoHHL<»ioN-  Society  are  the  mortgagees  in  possession  of  some  205  separate 

Tii^TioN     P^^'^c^l*'  ^f  ^^^^  mortgaged  to  them  by  different  persons,  and  the 

V'  society  claims  to  be  entitled  to  a  separate  assessment  and  deduc- 

St.  Joseph  s     .        .  ,  . 

I.  ft  B.  tion  in  respect  of  each  different  piece  of  land.  No  doubt,  the 
^^"^^*  land  being  in  various  parts  of  the  colony,  separate  valuations 
would  have  to  be  made,  but  the  valuations  having  been  made,  it 
is  clear  from  s.  10  (1)  that  the  aggregate  of  the  values  of  the 
various  estates  or  parcels  of  land  are  to  be  regarded  for  the 
purposes  of  taxation  as  if  such  aggregate  represented  the  un- 
improved value  of  a  single  estate  or  parcel.  The  question, 
therefore,  is  whether  the  society  have  the  right  of  placing  them- 
selves in  the  position  of  their  mortgagors  and  making  a  separate 
deduction  in  each  case. 

The  term  owner  includes,  under  s.  68,  a  mortgagee  in  possession, 
so  that  we  may  read  the  words  "  mortgagee  in  possession  "  into 
8.  10  wherever  the  word  "owner"  occurs,  and  thus  we  see  that  it 
is  provided  that  a  mortgagee  in  possession  of  several  estates  or 
parcels  of  land  is  to  be  entitled  to  but  one  deduction.  It  is, 
however,  argued  that  the  society,  being  mortgagees  in  possession, 
fall  within  the  saving  words  of  the  section  "  not  being  a  bare 
trustee  of  different  estates  for  the  benefit  of  different  cestuia  que 
truatent"  It  is  said  that  the  appellants  are  bare  trustees  for 
their  ceatuia  qvs  ti^VAitent,  the  mortgagors.  I  confess  that  until 
to-day  I  never  heard  the  expressions  trustee  and  cestui  que  trust 
used  with  regard  to  a  mortgagee  in  possession  and  his  mortgagor. 
When  a  mortgagee  in  possession  has  sold  the  land,  and  after  paying 
himself,  has  a  balance  left  in  his  hands  he  holds  that  balance 
in  trust  for  the  mortgagor^  but  that  is  the  first  time  he  becomes 
a  trustee  during  the  transaction,  and  he  is  then  a  trustee  of  the 
money,  not  of  the  land.  In  some  sense  perhaps  the  positions 
of  mortgagor  and  mortgagee  resemble  those  of  trustee  and  cestui 
que  trust,  but  the  former  relationship  is  really  one  which  stands 
by  itself,  and  the  well  known  rights  and  duties  that  it  involves 
can  hardly  be  expressed  by  any  other  terms  than  those  of  mort- 
gagor  and  mortgagee.* 

*See  the  judgment  oi  Ktkewichy  J.,  In  re  Brooke  and  Freniliii's  Contract  (189S, 
1  Ch.  at  p.  S5I). 
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In  my  opinion,  therefore,  once  we  see  that  a  mortgagee  in        1898. 
possession  comes  within  the  definition  of  the  word  owner,  there  ^Commission- 

VT2A  £W 

is  no  answer  to  the  appellants'  contention.     Coveny'a  Case  was    taxation 
cited  to  us,  but  has  no  bearing  upon  the  point  in  this  case.    The  a    j^' 
principles  involved  in  the  two  cases  are  entirely  different^  and      I.  &  B. 

SoCIBTT 

the  only  resemblance  is  that  in  each  case  it  was  sought  to  obtain 

a  donble  deduction.  The  C.J. 

Manning,  J.  Upon  the  definition  of  owner  as  contained  in  s. 
68,  it  seems  to  be  quite  clear  that  the  contention  of  the  Com- 
missionei*s  is  the  right  one,  unless  it  is  possible  to  bring  a  mort- 
gagee in  possession  within  the  words  enclosed  in  brackets  in  s. 
10.  I  do  not  see  how  he  can  come  within  those  words.  The  case 
of  a  trustee  is  specifically  dealt  with  in  s.  14,  but  no  mention  is 
there  made  of  a  mortgagee  in  possession ;  nor  do  the  terms  in 
which  a  trustee  is  there  spoken  of  seem  at  all  applicable  to  the 
position  of  a  mortgagee  in  possession.  Sect.  10  clearly  differen- 
tiates the  position  of  a  bare  trustee  of  different  estates  from  that 
of  other  owners,  including  in  that  term  a  mortgagee  in  possession 
of  the  land  of  difierent  mortgagors,  but  having  regard  to  the 
provisions  of  s.  14, 1  confess  that  I  do  not  see  that  any  particular 
meaning  can  be  attached  to  the  word  "  bare  "  in  the  parenthesis 
in  s.  10.  Sect.  14  appears  to  contemplate  separate  assessments 
in  the  case  of  a  person  who  is  a  trustee  for  different  estates^  and, 
therefore,  although  a  trustee  is  an  owner  within  the  interpretation 
clause,  a  trustee  for  a  number  of  different  estates  is  not  in  the 
same  position  as  the  owner  of  several  estates  or  parcels  of  land. 
The  introduction  of  the  expression  cestui  que  trust  in  s.  10  makes 
it  clear  to  me  that  trustee  was  not  intended,  to  include  mortgagees 
in  possession,  but  to  refer  to  another  well-known  and  defined 
relationship. 

I  am,  therefore,  of  opinion  that  a  mortgagee  in  possession 
most  be  treated  as  the  owner  of  all  the  properties  of  which  he  is 
in  possession.  It  is  hard,  no  doubt,  upon  the  mortgagors  when 
they  come  to  redeem,  but  they  have  put  themselves  in  that  posi- 
tion by  giving  the  mortgagee  the  right  to  take  possession,  and,  most 
probably,  the  Legislature  thought  that  the  case  of  a  mortgagor 
redeeming  after  the  mortgagee  has  taken  possession  is  of  com- 
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1898,       paratively  rare  occurrence,  and  that  the  mortgagee  seldom  goes 

CoMMissioiT  i^^o  possession,  except  as  a  last  resource,  when,  in  all  probability, 

ERs  OF  ^    |jg  ^yj  remain  in  possession  as  owner,  and  will  not  be  likely  to 

V.  be  redeemed  by  the  mortgagor ;  therefore,  in  practice,  no  great 

St.  TosKPii's  _       ...  ,j  ,, 

I.  &  B.      hardship  would  result. 

Society. 

A.  H.  Simpson,  J.,  concurred. 

Manning  J. 

Appeal  sustained. 
Attorneys  for  the  respondents :  Makinson  &  Plwnhett 
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MORAN  r.  THE  COMMISSIONERS  OP  TAXATION. 
Land  and  Income  Tax  Assessment  Act,  m.  11  (5),  45,  ^— Lands  held  upon  trust —         1898. 


Unimproved  valne  —  Assessment  —  Appeal — Question  of  foLct  —  Exemption —       ^  , 
Church  land,  '' 

Lands  held  apon  trust  withont  power  of  sale  are  aeaessable  notwithstanding  that      Xhe  C.J . 
whflst  subject  to  the  trust  they  are  unsaleable.  Ovoen  J. 

The  Judge  of  the  Court  of  Roview,  having  held  that  certain  land  was  not      _  *^^       , 
ezdnsively  occupied  for  or  in  connection  with  a  church,  and,  therefore,  not 
exempt  under  s.  II  (5) — Held^  that  his  decision  was  upon  a  question  of  fact,  and 
that  no  appeal  lay  to  the  Supreme  Court. 

Special  Case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act,  1895. 

The  following  facts  were  admitted  or  proved  at  the  hearing 
before  the  Court  of  Review : — 

A  parcel  of  land  at  Manly,  containing  fifty-eight  acres  three 
roods  thirteen  perches,  was,  and  is  by  grant  from  the  Crown, 
vested  in  trustees  "  upon  trust  for  the  erection  thereon  of  an 
episcopal  residence  for  the  Roman  Catholic  Archbishop  of 
Sydney,  in  the  said  colony,  for  the  time  being,  and  of  such  build- 
ings, if  any,  for  educational  purposes  as  the  said  Roman  Catholic 
Archbishop  of  Sydney  for  the  time  being  shall  authorise  and 
permit  to  be  erected  thereon."  The  appellant,  &s  Roman  Catholic 
Archbishop  of  Sydney  and  head  of  the  Roman  Catholic  Church 
in  this  colony,  was  on  and  before  the  31st  of  December,  1895, 
and  now  is  in  exclusive  possession  of  the  said  land  for  the  pur- 
poses for  which  it  is  granted.  On  the  southern  portion  is  erected 
an  episcopal  residence  occupied  by  the  appellant  as  such  Arch- 
bishop, in  respect  of  his  Cathedral  Church  of  St.  Mary,  in  the 
dty  of  Sydney,  he  being  the  head  of  the  clergy  serving  such 
Cathedral  Church.  On  the  northern  portion  is  erected  St. 
Patrick's  seminary,  used  under  the  authority  and  by  direction  of 
the  appellant,  for  the  residence  and  education  of  students  for 
holy  orders  in  the  Roman  Catholic  Church  intended  to  serve  the 
Roman  Catholic  Churches  in  this  colony. 

K.&W.R.,  VoL  XDL,  Law.  R  ^ 
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The  appellant  returned  the  said  land  as  of  the  value  of  10,500{., 
if  assessable,  but  contended  that  being  granted  and  occupied  as 
aforesaid,  it  was  exempt  from  taxation,  and  had  no  assessable 
value.  It  was  admitted  that  if  the  fee  simple  estate  in  the  said 
land  could  be  sold,  that  the  capital  sum  for  which  it  would  have 
sold  under  such  reasonable  conditions  of  sale  as  a  bona  fide  seller 
would  require  (assuming  the  improvements  had  not  been  made), 
would  be  the  said  sum  of  10,500Z. 

The  Commissioners  for  Taxation  assessed  the  said  land  for 
taxation  at  the  value  of  I0,500i.  The  appellant  duly  lodged  in 
the  Court  of  Review  a  notice  of  appeal,  contending  that  the  said 
land  being  granted  and  occupied  as  aforesaid,  was  exempt  from 
taxation  under  s.  11  of  the  said  Act,  and  had  no  assessable  value. 

The  Judge  of  the  Court  of  Review  dismissed  the  appeal,  hold- 
ing that  the  land  assessed  had  an  assessable  value,  and  that  the 
unimproved  value  thereof  was  10j500{.,  and  that  it  was  not  exempt 
under  s.  11  of  the  said  Act. 

The  questions  for  the  determination  of  the  Honourable  the 
Supreme  Court  were  : — 1.  Whether  under  the  circumstances  the 
land  assessed  had  an  assessable  value.  2.  Whether  the  land 
assessed  was  exempt  from  taxation  under  s.  11. 

Sir  Julian  Salomons,  Q.C.,  for  the  Commissioners,  took  the  pre- 
liminary objection  that  the  Court  could  not  deal  with  the  second 
question  submitted  by  the  case.  It  is  a  question  of  fact  whether 
the  land  was  occupied  or  used  exclusively  for  or  in  connection 
with  a  church  under  s.  11  (v),  and  the  Judge,  after  a  personal 
inspection,  held  that  it  was  not.  Sect.  45  provides  an  appeal 
from  the  Court  of  Review  on  questions  of  law  only. 

The  Chief  Justice.  You  shall  have  the  advantage  of  the 
point  when  we  have  heard  the  case. 

Heydon,  Q.C.,  and  Bkicket,  for  the  appellant.  While  burdened 
with  this  trust  the  land  is  valueless,  and  if  put  up  for  sale 
to-morrow  would  not  fetch  a  shilling. 

Owen,  J.  Are  all  lands  which  are  subject  to  trusts  exempt 
from  tax  where  there  is  no  power  of  sale  ? 
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Heydon,  Q.C.     The  trusts  to  which  the  land  is  subject  must        1898. 
have  some  effect  upon  its  value.     "  Unimproved  value,"  by  s.  68,      Moran 
means  the  sum  for  which  the  land  would  sell.    This  would  not  commission- 
bring  anything  while  it  is  saddled  with  such  a  trust.     Again,       «»8of 
how  is  the  tax  to  be  paid,  since  the  trustee  has  no  money  in  his 
hands,  and  he  is  not  personally  liable  ? 

Owen,  J.  It  is  a  charge  upon  the  land  imposed  by  an  Act  of 
Parliament,  and  I  do  not  think  the  Court  of  Equity  would  allow 
the  trust  to  override  a  charge  of  that  nature. 

Heydon,  Q.ri.  As  to  the  other  ground,  the  land  is  occupied  in 
connection  with  St.  Mary's  Cathedral,  and  the  work  of  the 
diocese. 

Sir  Julian  Salomons,  Q.C.,  and  /.  L,  Campbell  were  not 
called  upon. 

The  Chief  Justice.  Two  questions  are  submitted  for  our 
coaiideration.  The  first  is  whether  under  the  circumstances  the 
land  assessed  had  an  assessable  value,  and  that  may  be  a  question 
of  law  for  our  determination.  It  appears  that  many  years  ago 
the  land  in  question  was  by  grant  from  the  Crown  vested  in 
trustees,  to  be  used  in  connection  with  the  Roman  Catholic 
Chorcb.  The  land  is  now  valued  for  the  purposes  of  taxation  at 
the  sum  of  10,5002.  But  it  is  contended  that,  inasmuch  as  under 
the  deed  of  trust  the  land  cannot  be  sold,  it  has  no  assessable 
valae,  or  no  such  value  as  falls  within  the  meaning  of  the  words 
''  nnimproved  value,"  as  used  in  the  Act.  In  s.  68  an  attempt 
has  been  made  to  define  the  meaning  of  the  expression  "  unim- 
proved value,"  by  stating  the  way  in  which  the  value  of  the  land 
is  to  be  assessed.  The  assessors  have  simply  to  say  what  the  fee 
simple  of  the  land,  if  it  could  be  sold,  would  realise  under 
reasonable  conditions  of  sale,  leaving  improvements  out  of  con- 
^deration.  But  they  have  not  to  consider  whether  the  land  can 
or  cannot  be  sold,  they  have  merely  to  say  what  the  land  ought 
to  fetch  if  it  were  sold.  It  frequently  happens  that  land,  the 
subject  of  wills  and  settlements,  cannot  be  sold  for  a  certain  time, 
and  if  it  could  be  successfully  contended  that  because  land  could 
not  be  sold,  it  could  not  be  assessed,  a  very  large  quantity  of 
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1898.       land  would  be  withdrawn  from  the  operation  of  the  Act,  and  I 

MoRAN      venture  to  think  that  it  would  shortly  be  found  that  nearly  all 

CoHMissioK-  ^^^  ^^'^d  ^^  ^^^  colony  would  be  the  subject  of  a  trust    I  am, 

KRsoF      therefore,  of  opinion  as  to  the  first  point  that  the  decision  of  the 

Judge  of  the  Court  of  Review  was  right. 
^  *  '  The  second  question  is  whether  the  land  is  exempt.  This 
appears  to  me  to  be  a  question  of  fact,  and  the  Judge  below  has 
decided  it.  His  Honour  has  satisfied  himself  that  the  land  is  not 
used  exclusively  for  the  purposes  of  a  church,  and  we  are  told 
that  he  personally  visited  and  inspected  the  land.  Having 
decided  the  matter  as  a  question  of  fact,  this  Court  has  no  power 
to  review  his  decision. 

Owen  and  A.  H.  Simpson,  JJ.,  concurred. 

Appealf  diamidsed. 

Attorneys  for  the  appellant :  Makinaon  &  Plunkett. 
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THE  COMMISSIONERS  OF  TAXATION  v.  JENNINGS. 

1898. 

Umd  and  Income   Tax  Assessment  Act,  1896,  «.    10 — Land   tax — Mortgagor's 

deduction — Debt  coUcUerally  secured  on  land  in  another  colony,  August  o. 

A  mortgage  debt  was  aecured  npon  lands  in  New  Soath  Wales,  and  collaterally  j}^^  q  j 

by  B  further  mortgage  on  land  in  Queensland.     'Held,  that  the  source  of  the  Manning  J. 

bterest  being  the  covenant  in  the  N.S.W.  mortgage  and  not  the  land,  the  mort-  fto^ 

g^r  was  entitled  to  a  deduction  under  s.  10  of  a  sum  equal  to  the  income  tax  '    ^^^^^^ 
leviablo  for  that  year  upon  the  interest  derivable  from  the  whole  mortgage  debt, 
sad  that  sach  interest  could  not  be  apportioned  to  the  several  securities. 

■ 

Special  case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act,  1895. 

Sir  P.  A.  Jennings,  on  behalf  of  himself  and  as  executor  of 
ills  deceased  co-owner  Martin  Shanahan,  made,  in  March,  1896, 
for  land  tax  purposes^  a  return  of  lands  in  New  South  Wales  of 
which  he  was  owner,  being  a  run  called  Garrawilla,  the  total 
unimproved  value  of  which  was  stated  to  be  58,622Z. 

The  said  lands  were  subject  to  a  first  mortgage  to  the  A.M.P. 
Society  securing  50,000{.  at  5^  per  cent,  and  to  a  second  mort- 
gage to  the  London  Bank  of  Australia  securing  135,968{.  at  7 
per  cent,  the  total  interest  for  the  year  1 895  on  the  two  mortgages 
being  12,6332.  From  further  particulars  supplied  to  the  Com- 
missioners at  their  request,  it  appeared  that  the  first  mortgage 
was  confined  to  the  lands  comprised  in  Garrawilla.  The  second 
mortgage  was  effected  by  three  several  memoranda  of  mort- 
gage under  the  Real  Property  Act,  over  the  Garrawilla  estate 
only,  and  the  sums  so  secured,  viz.,  135,9682.,  were  further  and 
collaterally  secured  by  a  separate  mortgage  over  certain  freehold 
land,  known  as  the  Westbrook  estate,  in  Queensland,  which, 
together  with  a  stock  mortgage  over  the  stock  thereon,  was  stated 
to  be  worth  92,2202. ;  also  by  a  mortgage  over  a  Government  lease- 
hold area  in  N.S.W.,  valued  at  10702.;  and  by  a  stock  mortgage  over 
the  stock  depastured  on  Garrawilla.  These  mortgages  by  way  of 
collateral  security  were  stated  and  referred  to  in  the  memo- 
randa of  mortgage  relating  to  Garrawilla.    The  bank  valued  its 
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1898.  interest  uuder  the  said  second  mortgage  on  Oarrawiila  at  25,000i., 
Commission-  the  stock  thereon  at  25,000i.,  and  upon  its  mortgage  over  West- 
Taxation     l^rook  and  the  stock  thereon  at  99,600i. 

Sir  P.  A.  Jennings  claimed  a  deduction  from  the  land  tax 
chargeable  in  respect  of  Garrawilla  a  sum  equal  to  the  income  tax 
leviable  on  the  total  interest,  viz.,  12,633{.  The  Commissioners 
disallowed  the  deduction  claimed  in  respect  of  the  second  mort- 
gage, and  allowed  only  a  proportion  thereof  equal  to  that  propor- 
tion of  the  whole  mortgage  debt  (l.S5,968i.)  which,  on  the 
appellant's  valuations  of  the  properties  covered  by  the  mortgages 
collateral  to  the  said  second  mortgage,  and  referred  to  therein  as 
security  for  the  said  mortgage  debt,  was  appropriable  to  the 
security  represented  by  the  lands  of  Garrawilla,  with  the  improve- 
ments thereon. 

Sir  P.  A.  Jennings  appealed  to  the  Court  of  Review,  contending 
that  no  tax  was  payable  in  respect  of  the  lands  at  Garrawilla, 
inasmuch  as  the  deductions  in  respect  of  the  said  inoi*tgages 
exceeded  the  amount  of  the  land  tax  chargeable,  and  that  the  Com- 
missioners had  no  right  to  apportion  the  mortgage  debt  to  the 
different  securities  covered  by  the  collateral  mortgages,  so  as  to 
reduce  the  deduction  claimed. 

It  was  contended  by  the  Commissioners  that  where  a  debt 
secured  on  a  mortgage  of  taxable  lands  is  also  secured  (by  the 
same  or  other  instruments  collateral  thereto)  on  other  propertiesand 
the  improvements  thereon,  and  where  such  other  properties  so 
charged  are  of  separate  and  independent  values,  then  the  mort- 
gage could  be  regarded,  for  the  purpose  of  determining  the 
deductions  provided  in  s.  10,  as  a  mortgage  of  the  taxable  lands 
and  improvements  thereon  to  secure  the  proportion  only  of  the 
whole  debt  fairly  apportionable  on  the  valuations  of  the  mort- 
gagor and  mortgagee,  to  the  security  of  the  said  taxable  lauds 
and  the  improvements  thereon. 

The  Judge  upheld  the  appeal,  holding  that  the  Commissioners 
had  no  such  right  of  apportionment.  The  Commissioners  of 
Taxation  appealed,  and  the  question  stated  for  the  determination 
of  the  Supreme  Court  was : — 

Where  lands  liable  to  land  tax  are  subject  to  a  mortgage 
securing  a  debt  also  secured  by  charges  on  other  properties  in  the 
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manner  appearing  in  this  case,  does  the  right  of  deduction  under        1898. 
the  first  proviso  to  sub-s.  1  of  s.  10  of  the  Land  and  Income  Tax  Commission- 
Assessment  Act  of  1895  exist  to  the  extent  of  the  income  tax    Xi!^noN 
leviable  on  the  interest  payable  on  the  whole  mortgage  debt,  or         ^* 
is  it  limited  to  a  sum  equal  to  the  tax  leviable  on  the  interest 
derivable  only  from  that  proportion  of  the  whole  mortgage  debt 
which  equals  the  proportion  of  the  value  of  the  taxable  land,  with 
improvements,  to  the  total  value  of  all  the  properties  on  which 
the  debt  is  secured  ? 

Sir  P.  A.  Jennings  died  in  June,  1897,  whilst  his  appeal  to  the 
Court  of  Review  was  pending,  but  the  appeal  was  continued  on 
behalf  of  the  estate. 

Sir  Julian  Salomona,  Q.C.,  and  /.  £,  Campbell,  for  the 
appellants,  the  Commissioners  of  Taxation. 

Lingen  and  G.  K  Campbell,  for  the  respondents,  the  executors 
of  Sir  P.  A.  Jennings. 

The  Chief  Justice.  I  am  of  opinion  that  the  executors  of 
the  estate  of  Sir  P.  A.  Jennings  are  entitled  to  a  deduction  from 
the  land  tax  payable  by  them  equal  to  the  income  tax  leviable 
for  the  year  upon  the  interest  derivable  from  the  whole  mortgage. 
It  would  have  been  better,  no  doubt,  if  this  matter  had  been 
specifically  provided  for  in  the  Act,  but  when  we  remember  that 
the  soarce  of  the  income  of  the  mortgagee  is  the  covenant  to  pay 
interest,  and  not  the  land,  it  really  becomes  too  clear  for  argument 
that  the  deduction  must  be  allowed  upon  the  whole  amount  payable 
^er  the  covenant.  The  covenant  in  the  New  South  Wales  mort- 
gage is  to  pay  the  whole  of  the  interest  upon  the  total  debt,  antl 
although  that  is  secured  as  well  upon  certain  lands  in  Queensland , 
the  covenant  is  to  pay  the  whole  amount  in  New  South  Wales, 
and  the  matter  comes  therefore  within  the  express  words  of  the 
proviso  to  8.  10.  The  learned  Judge  of  the  Court  of  Review  was 
right  in  the  conclusion  at  which  he  arrived. 

Hakmno,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
the  matter  is  settled  when  you  look  at  the  source  from  which  the 
bterest  is  derived.  The  interest  is  not  derivable  from  the  land, 
but  is  payable  on  the  whole  amount  of  the  mortgage  by  virtue 
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1898.        of  the  oovenant  in  the  mortgage.      It  does  not  arise  wholly  or 
Commission-  partly  from  any  property  outside  the  colony,  but  upon  a  covenant  to 
T^TioN    P*y  ^pon  a  mortgage  in  the  colony. 

Jennings.         A.  H.  SiMPSON,  J.     I  agree.     If  the  mortgage  debt  was  charge- 

Manniiig  J.   ^'We  only  on  land  in  New  South  Wales  there  could  be  no  question 

as  to  the  mortgagor's  right  to  make  the  deduction  claimed,  and  I 

am  unable  to  see  how  it  can   make  any  difference  that  it  is 

secured  collaterally  on  land  in  Queensland. 

Appeal  dismissed  with  costs 
of  arid  incidental  to  the 
appeal. 

Attorney  for  the  respondents  :  P.  W.  Creagh, 
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FOREMAN  V,  THE  COMMISSIONERS  OF  TAXATION. 

Uaid  andlneame  Tax  Asnesmnent  Act^  1895,  ««.  16,  28  (1),  28  (1)— Deductions- 
Total  income — Losses  incurred  in  the  production  of  income— Tvx)  husinesses^ 
Employment  or  voeaJLion^ 

k  professional  man  who  speculates  in  shares  is  not  entitled  to  set  off  losses 
incurred  in  snch  specalations  against  the  tax  on  his  total  income,  such  losses  being 
losKsof  capital,  and  not  incurred  iu  the  pro  duction  of  income. 

A  professional  man  who  speculates  in  shares  is  not  carrying  on  two  businesses 
withm  the  meaning  of  s.  28  (7). 

Special  case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act,  1895. 

The  appellant  duly  made  a  return  of  his  income  for  the  year 
ending  the  31st  December,  1897,  wherein  he  deducted  from  the 
taxable  amount  sums  amounting  to  1922^.,  whereof  1832^.  was 
loss  snstained  by  the  appellant  on  his  dealings  in  shares  in  public 
companies  and  concerns,  and  590i.  was  for  sums  paid  by  the 
appellant  as  a  contributor  to  the  debts  and  liabilities  of  a  com- 
pany in  liquidation. 

The  Commissioners  disallowed  the  whole  of  the  said  deduc- 
tions, and  the  appellant  appealed  to  the  Court  of  Review.  On 
the  hearing  of  the  appeal  before  the  Court  of  Review  it  was 
admitted  that  the  appellant,  in  addition  to  carrying  on  the  pro- 
fession of  a  surgeon  in  Sydney,  also  speculated  in  the  buying  and 
selling  of  shares  in  mines  and  public  companies,  and  concerns  of 
a  like  nature.  It  was  proved  that  the  sum  of  1332^.  had  in 
fact  been  lost  by  the  appellant  in  the  course  of  buying  and  selling 
shares  in  New  South  Wales  during  the  year  1897,  and  that 
anm  represented  the  difference  between  the  price  at  which  he 
had  purchased  the  shares,  including  the  amount  of  calls  paid, 
and  the  price  for  which  he  had  sold  them.  Some  of  the  shares 
90  realised  at  a  loss  had  been  purchased  in  previous  years.  The 
said  sum  of  590Z.  was  made  up  of  sums  for  which  the  appellant 
was  liable,  and  which  he  had  paid,  during  the  said  year  as  a  con- 
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1898        tributor  to  the  debts  and  liabilities  of  a  company  then  and  for 
Foreman    some  time  before  the  commencement  of  the  said  year  in  course  of 

CoMM^isioN-  liquid^ion. 

MS  OF  The  Judge  of  the  Court  of  Review  dismissed  the  appeal,  hold- 

ing that  the  appellant  had  no  right  to  the  deduction  claimed 
under  s.  28  (1),  and  secondly  that  the  appellant  did  not  carry  on 
(with  regard  to  his  dealings  in  shares)  a  ''  business  "  within  the 
meaning  of  s.  28  (7). 

The  appellant  appealed  to  the  Supreme  Court,  and  the  ques- 
tions for  determination  were : — Is  the  appellant  entitled  to  the 
deduction  claimed  or  any  part  thereof  under  s.  28  (1)  or  under 
s.  28  (7). 

PUcher,  Q.C.,  and  Salushii^,  for  the  appellant.  The  deduc- 
tions claimed  by  the  appellant  are  losses  incurred  in  the  produc- 
tion of  his  income  within  the  meaning  of  s.  28  (1),  which 
specifies  the  deductions  allowable  from  the  taxable  amount.  In 
the  first  place  it  is  clearly  a  **  loss." 

[The  Chief  Justicr  But  a  loss  of  capital  Once  you 
separate  portion  of  your  income  and  invest  it,  it  becomes  capital, 
and  you  only  pay  tax  on  what  it  earns.] 

PUcher,  Q.C.  But  if  when  you  realise  that  capital  you  receive 
less  than  you  originally  invested,  that  is  a  loss,  and  the  section 
does  not  say  what  kind  of  loss.  It  says  any  loss  incurred  in  the 
production  of  income,  and  can  only  refer  to  a  loss  of  capital.  It 
cannot  refer  to  a  loss  of  income  or  diminution  of  profits,  because 
that  cannot  in  any  way  be  the  subject  of  a  deduction.  If  you 
have  less  income,  you  pay  less  tax.  The  only  qualification  of  the 
loss  is  that  it  must  be  incurred  in  the  production  of  income. 
If  I  buy  a  share,  or  any  other  chattel,  with  the  object  of  pro- 
ducing income,  and  subsequently  sell  at  a  loss,  that  is  a  loss 
incurred  in  the  production  of  income.  If  I  make  a  profit  I  pay 
tax  on  that  profit ;  if  I  lose  I  am  entitled  to  deduct  the  loss, 
because  it  is  a  loss  incurred  in  an  operation  undertaken  with  a 
view  of  producing  income. 

[The  Chief  Justice.  If  you  invest  lOOi.  in  3  per  cent,  con- 
sols, and  sell  at  the  end  of  the  year  for  902.,  is  not  that  purely  a 
loss  of  capital  ?] 


VOL.  XIX.]  CASES  AT  LAW.  199 

Pilcher,  Q.C.    I  think  it  is;    but  if  I  sell  for  110?.,  I  am        1898. 
charged  income  tax  on  the  lOL,  as  well  as  on  the  interest  I  have    Foreman 
received,  and  I  say  that  if  in  the  one  case  I  have  to  pay  the  tax,  Ck)HHis8ioN- 
in  the  other  I  am  entitled  to  the  deduction.    The  English  Act   XiSSrioN. 
contains  a  special  provision   that    losses    of    capital   are    not 
deductible. 

[The  Chief  Justice.  If  your  bank  shares  decline  this  year 
in  value  by  one-half,  but  still  pay  you  the  same  dividend  as 
before,  can  you  deduct  the  amount  you  have  lost  by  the  fall  in 
the  market  1] 

PUcher,  Q.C.  You  must  realise  first.  As  to  the  second  point, 
the  investing  of  money  and  looking  after  it  is  a  vocation  or  busi- 
ness within  s.  28  (7).  Some  persons  have  no  other  vocation  or 
business  than  nursing  and  investing  their  capital. 

[Cohen,  J.  There  were  five  separate  speculations,  and  not  all 
of  them  were  commenced  in  the  year  in  question.  '  Is  that  suffi- 
cient to  constitute  a  vocation  ?] 

PUcheVy  Q.C.  The  words  of  the  section  were  not  intended  to 
have  too  narrow  a  construction  placed  upon  them ;  but  were 
intended  to  include  any  recognised  method  of  earning  an  income: 
9^  Partridge  v.  MaUandaine  (1).  Even  if  the  appellant  does 
not  carry  on  two  businessess,  income  means  total  income,  and 
nnders.  15  includes  income  from  all  sources  whatever. 

Sir  tfuLian  Salomons,  Q.C.     Then  s.  28  (7)  was  unnecessary. 

The  Chief  Justice.  I  confess  that  I  am  entirely  at  a  loss  to 
know  what  exact  meaning  to  put  upon  the  words  of  s.  28  (1) — 
''I^)88e8  actually  incurred  by  the  taxpayer  in  the  production  of 
hiB  income."  In  the  present  case,  however,  we  are  not  called 
npon  to  define  these  words;  it  suffices  to  say  that  they  do  not 
mean  what  the  appellant  contends  they  do,  viz.,  a  loss  of  capital. 

It  appears  that  Dr.  Foreman  is  by  profession  a  surgeon,  and 
invested  certain  money,  which  I  may  assume  to  be  portion  of  his 
income  or  savings,  in  the  shares  of  certain  companies.    When 

(1)  is  Q.B.D.  276. 
32 
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SO  invested  that  money  became  capital.  During  the  year  1897 
he  realised  a  portion  of  his  capital  so  invested,  with  the  result 
that  his  capital  suffered  a  considerable  diminution  for  that  year. 
He  now  seeks  to  set  off  that  diminution  as  against  the  income 
tax  payable  upon  his  whole  income  for  1897.  In  other  words  he 
asks  the  Court  to  say  that  s.  28  (1)  should  be  construed  as  if  it 
read :  "  From  the  taxable  amount  so  ascertained  every  taxpayer 
shall  be  entitled  to  deductions  in  respect  of  the  annual  amount  of 
losses  of  capital  actually  incurred  by  the  taxpayer  in  the  production 
of  his  income."  As  I  have  already  stated,  I  am  not  prepared  to  say 
exactly  what  the  words  of  the  section  do  mean ;  but  I  can  see 
nothing  to  warrant  us  in  reading  the  word  capital  into  the  section. 
Mr.  Pitcher  argues  that  "  in  the  production  of  income  "  means 
"  in  the  course  of  an  operation,  the  object  of  which  is  to  produce 
income  " ;  but  I  do  not  see  how  we  can  put  that  meaning  upon 
the  words  of  the  section,  or  how  a  man  can  be  entitled  to  deduct 
a  loss  of  capital  from  his  professional  income,  or  from  the 
reduced  income  produced  by  his  diminished  capital. 

The  other  point  arises  upon  the  construction  of  the  seventh 
sub-clause  of  s.  28,  and  I  am  of  opinion  that  this  gentleman 
cannot  be  said  to  be  caiTying  on  two  businesses  within  the 
meaning  of  the  sub-section.  He  is  a  medical  man,  and  is 
able  to  use  a  portion  of  the  money  derived  as  income  from  his 
profession  as  capital  by  investing  it  in  company  shares.  He 
may  or  may  not  derive  income  from  those  investments,  and  may 
sell  them  at  a  profit  or  a  loss  ;  but,  in  my  opinion,  that  is  not  the 
carrying  on  of  a  business,  nor  a  profession,  employment,  or 
vocation  within  the  meaning  of  s.  28  (7).  The  case  is  simply 
that  of  a  man  carrying  on  one  profession,  and  investing  his 
savings,  and  in  my  opinion  the  section  does  not  apply  to  such  a 
case.  It  was  argued  upon  this  point  for  the  appellant  that 
income  means  the  whole  actual  taxable  income  from  whatever 
source  derived.  It  it  does,  tlien  the  appellant  is  not  entitled  to 
the  deduction,  for  the  reasons  which  I  have  given  in  answering 
the  first  of  the  questions  submitted  to  us. 

Stephen  and  Cohen,  JJ.,  concurred. 

Appeal  disviissed  with  costs. 

Attorneys  for  the  appellant :  Norton,  Smith  &  Go, 
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Skc  parte  KFLLY.  ^^^' 

MinmgAfi^  1874,  ».  lO^Reg.  3  of  Practice  Regttlations-^  Warden' a  Court -Sum-      -^*^-  ^^' 

moM  -  Perftoiuil  service — SubfUittit'id  aervice— Discretion  oj  Warden^  m.     >-,  t 

Ine  O.J. 

^Vhere  a  Bnmmons  under  s.  70  of  the  Miniug  Act,  1874,  has  not  been  personally       Owen  J. 
■enred,  the  "Warden  may  proceed  with  the  case  in  the  absence  of  the  defendant      „  ^J^^ 
if,  in  his  opinion,  there  has  been  sufficient  substituted  service,  either  in  the 
manner  preacrilied  by  R.  3  of  the  Rules  of  2lBt  July,  1874,  or  otherwise. 

Prohibition. 

On  the  30th  November,  1897,  a  summons  under  s.  70  of  the . 
Mining  Act,  1874,  was  taken  out  at  Qrafton  by  John  Hansen 
calling  upon  Kelly,  Pumfrey  and  Jonsen-  to  appear  before  the 
Warden  at  the  Warden's  Court  at  Qrafton  on  the  20th  December. 
The  object  of  the  summons  was  to  have  it  determined  that  Han- 
sen was,  as  against  the  respondents,  in  lawful  possession  of  a 
certain  claim  at  Upper  Bucca  Bucca,  and  that  the  respondents  had 
abandoned  the  said  claim,  and  to  prevent  the  respondents  from 
farther  trespassing  upon  it.  The  summons  was  served  personally 
open  Pumfrey  and  Jonsen  more  than  eight  days  before  the 
return  day.  Kelly  was  not  personally  served,  but  on  the  11th 
December  it  was  served  at  his  business  premises  upon  one  Pop- 
kin,  who  was  in  charge  of  the  said  premises  during  Kelly's 
alisence,  and  who  was  a  person  "  apparently  fourteen  years  of 
a^"  Popkin,  on  being  served  with  the  summons,  handed  it  to 
Pumfrey,  one  of  the  respondents  and  Kelly's  partner,  and  who 
attended  to  the  business  in  Kelly's  absence.  Pumfrey  imme- 
diately communicated  with  Kelly  by  telegraph  at  Murwillumliali, 
and  informed  him  of  the  service  of  the  summons,  and  Kelly 
replied  that  he  would  be  in  Grafton  on  the  18th  December. 

Mr.  A.  NichoUon,  the  attorney  for  the  respondents,  who  was 
to  appear  for  them  at  the  Warden's  Court  on  the  20th  December, 
was  anxious,  to  suit  his  professional  engagements  at  other  Coui-ts, 
to  obtain  a  postponement  of  the  case  till  after  Christmas,  and  he 
applied  by  letter  to  the  complainant's  attorney  in  Grafton  and  to 
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1898.       the  Warden  to  have  the  case  postponed.     After  a  considerable 

Ex  parte     amount  of  correspondence  Mr.  Nicholson  ws»  finally  informed  by 

telegram  on  the  l7th  December  that  the  complainant  would  not 

consent  to  a  postponement,  and  that  the  case   must   come  on 

upon  the  day  fixed. 

On  the  18th  December,  Nicholson  wired  to  Grafton  to  Hansen's 
attorney  and  to  the  Warden  that  he  had  been  instructed  that 
Kelly  had  not  been  personally  served,  and  that,  under  those  cir- 
cumstances, the  case  could  not  be  proceeded  with.  He  also  sent 
a  wire  to  Kelly  instructing  him  not  to  attend  the  Court,  and 
Kelly,  who  was  then  at  Chatsworth  on  his  way  from  Murwillum- 
bah  to  Qrafton,  turned  back  on  the  receipt  of  the  telegram,  and 
did  not  attend  the  Court. 

The  case  came  on  in  the  Warden's  Court  on  the  21st  December, 
Pumfrey  being  the  only  one  of  the  respondents  present.  An 
affidavit  was  put  in  by  the  person  who  had  served  the  summons 
for  Kelly  upon  Popkin,  and  the  Warden  had  this  person  called, 
and  examined  him  orally  as  to  the  service.  Pumfrey  was  also 
called  and  stated  that  he  was  a  partner  of  Kelly's,  and  that  he  had 
informed  Kelly  of  the  service  of  the  summons.  The  Warden, 
being  satisfied  upon  this  evidence  as  to  the  service  of  the  summons, 
proceeded  to  hear  the  case  in  the  absence  of  Kelly  and  Jonsen,  and 
gave  his  decision  in  favour  of  the  complainant. 

Rule  3  of  the  Rules  for  the  regulation  of  the  practice  in 
Wardens'  Courts  (21st  July,  1874)  provides  that — 

Any  BummoDB  under  the  70th  section  of  the  said  Act  may  be  served  personally 
or  at  the  dwelling  or  place  of  business  of  the  defendant,  upon  any  person  appa- 
rently fourteen  years  of  age,  eight  days  before  the  return  day,  or  such  other  time 
as  the  Warden  shall  direct ;  and  in  the  event  of  the  Warden  giving  any  sach 
direction  the  time  mentioned  in  such  direction  shall  be  noted  at  the  foot  of  the 
summons. 

Kelly  obtained  a  rule  nisi  for  a  prohibition  to  restrain  further 
proceedings  upon  the  said  order  upon  the  ground  that  the 
Warden  had  no  jurisdiction  to  hear  and  determine  the  complaint 
in  the  absence  of  Kelly,  who  had  not  been  duly  served  with  the 
summons,  and  (2)  that  the  order  was  against  natural  justice. 
There  was  a  strong  conflict  of  evidence  upon  the  affidavits  as  to 
whether  the  place  where  the  summons  for  Kelly  was  served  upon 
Popkin  was  at  that  time  occupied  by  Kelly  as  his  place  of  business. 
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Wise  and  Rcdston,  for  the  applicant    It  was  necessary  that       1898. 
all  the  defendants  in  the  Warden's  Court  should  be  served  with     ^  p^rte 
the  summons :  R.  v.  Heron,  Ex  parte  Bryer  (1) ;  R.  v.  Belcher,      ^m^y. 
Ex  parte  Gilbee  (2).    The  Warden  had  no  power  to  make  any 
order  as  to  substituted  service  until  the  case  came  on  for  hearing, 
when  he  might,  if  personal  service  had  not  been  effected,  have 
directed  that  some  other  form  of  service  be  substituted :  Taylor 
y.  Stabbs  (3) ;  R,  v.  Akehuret  (4).     Rule  3  is  ultra  vires  of  s.  70, 
and,  if  the  Warden  followed  the  rule  in  holding  the  service  suffi- 
cient, he  has  not  exercised  the  discretion  which  s.  70  renders  it 
incambent  on  him  to  exercise  as  to  whether  the  substituted 
service  was  sufficient. 

PUcher,  Q.C.,  and  Kdynack,  for  the  respondent  Hansen,  were 
not  called  upon, 

The  Chief  JasriCE.  It  seems  to  me  that  s.  70  of  the  Mining 
Act  is  very  clear  in  its  provisions.  It  provides  that  everypro- 
eeeding  in  a  Warden's  Court  shall  be  commenced  by  a  summons, 
which,  since  it  has  to  contain  a  statement  of  the  facts  constitut- 
ing the  cause  of  complaint,  is  somewhat  in  the  nature  of  a 
declaration.  The  defendant  is  summoned  to  appear  before  the 
Warden's  Court  upon  a  day  named  in  the  summons,  when  "upon 
proof  of  such  service  or  substituted  service  of  the  said  summons 
as  the  Warden  shall  think  sufficient,  the  Court  shall  proceed  to 
investigate  the  matter  of  such  complaint,  and  in  the  presence  of 
all  the  parties  interested  or  of  such  of  them  as  shall  appear  to 
him  sufficiently  to  represent  all  the  parties  interested,  or  in  the 
absence  of  any  of  the  parties  interested  who  having  been  duly 
served  with  such  summons  shall  not  appear,  shall  hear,  receive 
and  examine  evidence,  and  determine  such  complaint  in  a  sum- 
mary way." 

That  gives  the  Warden  an  absolute  discretion  to  act  upon  what 
he  considers  is  sufficient  proof  of  service,  i.e.,  personal  service,  or 
upon  what  he  considers  is  sufficient  substituted  service.  In  the 
present  case  personal  service  had  not  been  effected  upon  Kelly, 
and  the  Warden  had,  therefore,  to  consider  whether  what  had 

(1)  2  V.L.R.  156.  (3)  6  W.W.  ft  A'B.  fM]  19. 

(2)  4  A.J.R.  80,  lia  (4)  6  W.W.  &  A*B.  84,  244.  " 
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1898.  takeD  place  was  sufficient  substituted  service  to  entitle  him  to 
Ex  parte  proceed  with  the  case  in  Kelly's  absence.  He  held  that  the 
Kelly,  service  was  sufficient,  and,  in  my  opinion,  he  was  perfectly  right 
in  so  doing.  Whether  he  was  aware  or  not  of  the  facfc  that 
Kelly  was  stopped  by  Nicholson  when  actually  on  his  way  to  the 
Court,  he  had  before  him  the  evidence  of  Pumfrey,  of  the  com- 
munication to  Kelly  of  the  intelligence  that  the  summons  had 
been  served,  and  of  Kelly's  reply  thereto,  and  in  view  of  that 
evidence  I  do  not  think  we  need  concern  ourselves  with  the 
question  whether  the  place  where  the  summons  was  left  with 
Popkin  was  Kelly's  place  of  business  or  not. 

It  is  said,  however,  that  the  third  regulation  governs  this  case, 
that  that  rule  relates  to  personal  service  only,  and  that,  if  for 
any  reason  it  is  desired  to  effect  substituted  service,  an  applica- 
tion must  be  made  to  the  Warden  under  s.  70  for  his  leave  and 
directions  as  to  the  form  such  service  shall  take.  It  seems  to 
me,  however,  that  Rule  3  is  merely  intended,  for  the  convenience 
of  the  public,  and  pointis  out  what  may  be  held  to  be  sufficient 
service.  It  points  out  a  way  in  which  service  may  be  effected, 
not  the  way  in  which  it  must  be  effected.  That  is  left  to  the 
discretion  of  the  Warden  under  s.  70. 

The  true  construction  of  s.  70  appears  to  me  to  be  that  the 
Legislature  has  seen  fit  to  throw  upon  the  person  who  under- 
takes the  service  of  a  summons  the  responsibility  of  serving  it 
either  personally  or  in  such  a  manner  as  the  Warden  will  consi- 
der sufficient.  If  the  service  has  been  personal,  there  is  no  more 
to  be  said  ;  if  it  has  not  been  personal,  then,  when  the  case  comes 
on,  the  Warden  has  to  say  whether  he  considers  there  has  been 
sufficient  substituted  service.  If  he  thinks  there  has,  he  may 
proceed  with  the  case.  If  he  thinks  there  has  not,  he  must 
adjourn  the  matter,  and  it  may  be  that  he  may  then  give  direc- 
tions as  to  what  form  of  substituted  service  will  satisfy  him. 

For  these  reasons  I  am  unable  to  say  that  the  Warden  was 
wrong  in  the  course  ho  took,  nor,  looking  at  the  facts  of  the  case, 
'  can  it  bo  said  that  the  applicant  suffered  from  any  failure  of 
natural  justice. 

Owen  and  A.  H.  Simpson,  J  J.,  concurred. 

Rule  discharged,  with  costs. 

Attorney  for  the  applicant :  A,  Nicholson. 
Attorneys  for  the  respondent :  Norrie  &  M*Ouren. 
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THE  ATTORNEY-GEXERAL  v.  T^VE. 


1898. 


NvUum  Tempus  Act,  9  Geo.  III.  c.  16 — Gonatmction  of  9  Oto.  IV.  c.  83,  s.  24 —       jf^y  14^ 

AjtpUrcUion  of  Englinh  StattUe^  to  New  South  Walen. 

Priiy 
HtH,  confirraiDg  the  jndgment  of  the  Supreme  Court,  that  the  Imperial  Nullum      Cofnictl.  • 

Tempiu  Act,  9  Oeo.  III.  c.  16,  U  in  force  in  New  South  Wales,  and  that  it  applies 

to  luda  which  have  never  been  dealt  with  by  the  Crown. 

The  Act  9  Geo.  IV.  c.  83,  8.  24,  prima  facie  on  its  true  construction  applies  the 

Nallam  Tempus   Act  to  the  oolony.      Its  operation  to  that  effect  cannot  >>e 

restricted  by  confining  the  laws  and  statutes  thereby  applied  to  those  relating  to 

procedure,  or  by  shewing  that  a  specific  exception  in  the  applied  Act  preserving    . 

the  Crown's  right  could  not  operate  in  the  circumstances  of  the  colony. 

This  was  an  appeal  to  the  Privy  Council  from  the  judgment  of 
the  Supreme  Court,  reported  17  N.S.W.L.R.  16,  where  the  facts  and 
pleadings  are  fully  stated. 

Cohen,Q.O.,  Vaughan  Hawkins,  and  Butterworth,  for  appellant, 
contended  that  the  Crown  was  entitled  by  its  prerogative  to  all 
lands  in  the  colony  which  had  never  been  granted  by  the  Crown, 
and  that  its  right  thereto  cannot  be  banned  by  adverse  possession 
or  any  lapse  of  time  in  the  absence  of  express  statutory  provision. 
Reference  was  made  to  Tkdberge  v.  Lawlry  (1);  Gushing  v.  Dupuy 
(2).  This  prerogative  was  taken  away  to  a  certain  and  very 
limited  extent  in  England  and  Wales  by  the  Nullum  Tempus  Act 
(9  Geo.  III.,  c.  16).  The  Court  bolow  did  not  hold  that  that  Act  was 
part  of  the  law  which  the  first  settlers  in  the  colony  in  17^8 
bronght  with  them,  but  that  it  was  made  applicable  by  s.  24  of 
9  Geo.  IV.  c.  83 :  Whicker  v.  Hume  (3)  decided  that  that  section 
referred  not  to  laws  generally,  but  only  to  laws  as  to  modes  of 
procedure.  But  the  Nullum  Tempus  Act  does  not  merely  deal 
with  procedure ;  it  in  effect  transfers  title  from  the  Crown  to  a 
subject.      See  also  Attorney-General  v.  Stewart  (4).      Sect.  24 

*  Present :  The  Lord  Chancellor,  Lord  Macnaghten,  liord  Morris,  Mr. 
Way. 

(1)  2  App.  Cab.  102.  (3)  7  H.L.  124. 

(2)  5  App.  Cas.  409,  419.  (4j  2  Mer.  143. 
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1898.       does  not  shew  any  intention  to  affect  the  Crown  or  oust  it  or  its 
Attorsky    prerogative.     The  Nullum  Tempus  Act  is  not  suited  to  the  colony; 
t;,  it  grew  out  of  circumstances  peculiar  to  English  history.    It 

^^*'-  continued  21  Jac.  1  c.  2.  The  object  of  those  Acts  was  to  protect 
the  subject  against  ''pretences  of  concealment"  growing  out 
of  the  circumstances  subsequent  to  the  suppression  of  monasteries, 
where  lands  forfeited  to  the  Crown  never  came  to  the  Crown,  but 
were  by  secret  devices  transferred  elsewhere.  In  the  colony 
the  evil  was  not  that  of  *'  concealers  "  attacking  the  title  of  the 
subject,  but  that  of  squatters  evading  the  authority  of  the  Crown. 
Neither  of  those  Acts  affected  the  possessions  of  the  Crown 
generally  or  enabled  mere  possession  to  prevail  against  the  Crown's 
title.  24  &  25  Vic  c.  62  was  the  first  Act  which  subjected  the 
Crown  in  England  to  a  law  of  limitation  similar  to  that  between 
subject  and  subject.  Reference  was  made  to  Attomey-Oeneral 
for  British  Hondums  v.  Bristowe  (I),  to  the  admission  of  counsel 
therein,  and  the  assumption  in  the  judgment  that  60  years'  adverse 
possession  barred  the  Crown.  As  to  the  reconsideration  of  a 
point,  see  Reg.  v.  Hughes  (2).  Reference  was  also  made  to  Mayor 
of  HvU  V.  Horner  (3).  Further,  on  the  assumption  that  the 
Nullum  Tempus  Act  applied  there  had  been  local  legislation 
inconsistent  therewith  which  had  the  effect  of  repealing  it.  See 
Crown  Lands  Acts  of  1842,  1861,  and  188*,  namely,  5  &  6  Vice 
36,  25  Vic.  No.  1,  and  48  Vic  No.  18.  It  was  contended  that  it 
would  be  inconsistent  with  the  provisions  of  those  Acts  that  a 
process  should  have  been  at  work  as  from  the  commencement  of 
the  colony  giving  to  unlawful  occupiers  for  60  years  absolute 
titles  against  the  Crown  free  from  all  reservations  and  conditions. 
Lastly,  the  exception  in  the  Acts  in  favour  of  the  Crown  of  lands 
"  duly  in  charge  or  standing  in  super  of  record  "  within  60  years 
is  an  essential  part  thereof  and  is  inapplicable  to  the  colony. 
Nothing  similar  to  the  revenue  system  and  records  of  the  Court 
of  Exchequer  exists  or  could  have  existed  in  the  colony,  Ther^ 
is  no  record  or  survey  of  ungranted  lands.  Whatever  is 
ungranted  belongs  to  the  Crown.  As  for  receipt  of  revenue,  the 
lands  originally  had  no  pecuniary  value. 

(1)  6  App.  Cas.  143.  (2)  L.R.  1  P.C.  81,  02. 

(3)  1  Cowp.  102,  215. 
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The  respondent  did  not  appear.  ^^^- 

Attornby 
On  the  14th  May  judgment  was  delivered  by  General 

The  Lord  Chancellor.  This  is  an  appeal  by  the  Attorney- 
General  for  New  South  Wales  against  the  judgment  of  the  May  14. 
Supreme  Court  of  the  colony  pronounced  on  the  1 8th  of  February, 
1896,  overruling  a  demurrer  to  the  defendant's  plea  to  an  informa- 
tion of  intrusion  to  recover  certain  lands  in  the  parish  of  Concord 
and  county  of  Cumberland  in  the  said  colony.  The  question 
involved  is  whether  the  English  Nullum  Tempus  Act  (9  Geo.  III. 
c.  16)  is  in  force  in  the  colony  and  applies  to  land  which  has  never 
been  granted  out  or  dealt  with  by  the  Crown. 

It  does  not  appear  to  be  denied  that  the  lands  in  question 
(described  by  their  abuttals  and  containing  13^  acres),  were  and 
had  ever  since  the  original  settlement  of  the  territory  of  New 
South  Wales  been  waste  lands  belonging  to  and  vested  in  the 
Crown. 

The  defendant  by  his  plea  dated  10th  April,  1895,  averred  that 
one  Edward  J.  Keith  more  than  60  years  before  the  filing  of  the 
information  entered  on  and  thenceforward  held  possession  of  the 
lands  as  his  own  property,  that  he  conveyed  his  interest  therein 
to  William  Love,  who  settled  the  same  in  trust  for  himself  and 
his  wife  Susannah  Love  and  the  survivor  of  them  for  life,  and 
after  the  decease  of  the  survivor  on  the  defendant,  Emily 
Susannah  Love  absolutely;  that  the  foregoing  persons  had  from 
the  entry  of  Edward  J.  Keith  to  the  present  time  held  continuous 
possession  of  the  lands  adversely  to  Her  Majesty,  and  without 
pajrment  of  rent  to  her,  and  had  themselves  since  the  said  entry 
taken  and  enjoyed  the  rents,  revenues,  issues,  and  profits  of  the 
land,  and  that  Her  Majesty's  title  to  the  land  did  not  first  accrue 
within  60  years  next  before  the  filing  of  the  information.  The 
plea  did  not  aver  that  the  lands  had  not  been  in  charge  of  the 
Crown  within  the  said  60  years. 

On  20th  May,  1895,  the  applicant  replied  traversing  the 
allegations  of  the  plea  and  also  demurred  thereto  on  the  grounds: 
(1)  that  the  Act  9  Geo.  IIL  c.  16  is  not  in  force  in  New  South 
Wales.  (2)  That  assuming  it  to  be  in  force  it  does  not  apply  to 
lands  which  have  never  been  dealt  with  by  the  Crown.     (3)  That 
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1898.       the  period  of  60  years  was  not  alleged  to  have  run  out  before  the 
Attorney    date  of  the  Constitution  Act,  1865.     (4)  That  the  plea  shewed  no 
title  in  the  defendant. 


v. 

LOVK. 


Joinder  in  demurrer  having  been  delivered  the  demurrer  came 
Lord  on  for  hearing  before  the  Full  Court  (consisting  of  Chief  Justice 
Barley  and  Justices  Windeyer  and  Simpson),  by  whom  judg- 
ment was  pronounced  on  the  18th  February,  1896,  in  favour  of 
the  defendant,  overruling  the  demurrer,  Sivipson,  J.,  stating  that 
he  felt  very  considerable  doubt  about  the  matter. 

Their  Lordships  have  no  doubt  that  the  judgment  accurately 
describes  the  importance  of  the  question  here  raised  to  the  colony. 
The  learned  Judges  say  "  the  earlier  grants  iasued  by  the  Crown 
were  vague  in  the  extreme,  and  that  it  would  be  in  the  present 
day  impossible  to  ascertain  from  the  description  in  the  grants 
to  what  lands  they  applied."  And  it  is  clear  that  the  inference 
which  the  learned  Judges  draw  from  that  state  of  facts  is 
accurate  "that  the  holders  would  not  be  able  to  show  upon 
the  face  of  the  instrument  a  title,  and  have  to  rely  upon  pos- 
session." 

Their  Lordships  do  not  think  that  the  learned  Judges  at  all 
exaggerate  the  mischief  and  confusion  which  would  arise  in  the 
transfer  of  property  if  the  holders  could  not  depend  upon  the 
operation  of  the  statute  iri  question. 

Two  arguments  appear  to  have  been  suggested  against  the 
application  of  the  Act  to  the  particular  colony  under  9  Geo.  IV.c. 
8:^,  which  prima  facie  applied  the  Nullum  Tempus  Act  to  the 
colony  in  question  as  much  as  if  it  had  in  terms  re-enacted  it  for 
that  colony. 

Soct.  24  of  that  Act  provides  "  that  all  laws  and  statutes  in 
force  within  the  realm  of  England  at  the  passing  of  this  Act" 
(that  is  to  say  in  the  year  1828)  "  shall  be  applied  in  the  adminis- 
tration of  justice  in  the  Courts  of  New  South  Wales,'*  and  it  is 
sought  by  construction  to  limit  the  words  "all  laws  and 'statutes' " 
by  introducing  into  the  section  the  words  "  having  relation  to 
procedure"  or  some  equivalent  expression.  At  least  that  is  the 
only  intelligible  mode  in  which  the  argument  can  be  supported, 
because   the   words   which   do   occur  in   the  section    "in    the 
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administration  of  justice  "  would  certainly  include  a  limitation  of 
the  time  within  which  actions  can  be  brought,  and  their  Lord- 
ships are  of  opinion  that  the  language  of  the  section  cannot  be 
limited  so  as  to  exclude  the  statute,  which  for  the  reasons  pointed 
oufc  by  the  learned  Judj^es  were  and  are  so  important  in  the 
administration  of  justice  in  the  colony. 

The  second  argument  is  not  very  intelligible  since  the  words 
upon  which  reliance  is  placed  are  words  which  in  the  statute 
thus  applied  (9  Geo.  III.  c.  16)  except  from  the  operation  of 
the  statute  lands  in  respect  of  which  the  Crown  has  been 
answered  by  rents,  revenues,  issues,  or  profits  thereof  within 
the  space  of  60  years  next  before  the  issuing  or  commencing 
of  such  action,  information,  &c.,  as  shall  at  any  times  have  been 
duly  in  charge  or  stood  in  super  of  record  within  the  space  of 
60  years. 

The  provision  is  intelligible  enough  and  what  in  substance  it 
means  is  that  if  the  Crown  is  not  actually  in  possession  but  that  in 
the  Crown's  accounts  some  person  is  charged  with  the  rent  which 
they  had  not  paid  and  still  stand  as  a  Crown  debtor  in  the  Crown 
books,  and  that  condition  of  things  has  existed  within  the  60 
years  the  title  by  that  condition  of  things,  although  the  possession 
may  have  been  for  60  years,  was  not  adverse,  because  during  that 
period  something  was  payable  to  the  Crown  which  had  not  been 
paid. 

It  is  not  suggested  here  that  the  person  in  possession  filled  that 
character,  but  the  argument  appears  to  be  that  because  there  is 
no  such  administration  in  the  colony  as  involves  the  peculiar  form 
of  Crown  accounting  thus  described  the  remedial  operation  of  the 
statute  cannot  apply. 

Their  Lordships  are  unable  to  accept  any  such  suggestion. 
Thei'e  is  no  allegation  here  of  any  equivalent  record  against  the 
person  who  held  possession  for  60  years,  and  if  no  modification  or 
limitation  such  as  s.  24  of  the  Act  authorises  has  been  made  so  as 
to  apply  such  a  mode  of  accounting  to  the  Crown  as  might  have 
an  equivalent  eflfect  the  only  result  would  be  that  there  is  nothing 
upon  which  the  exception  preserving  the  Crown's  right  could 
operate  but  certainly  would  not  cut  down  the  enacting  part  of 
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1898.  the  statute  or  establish  that  it  was  inconsistent  with  the  laws  of 

Attorney  England. 

Genkbal         p^j,  these  reasons  their  Lordships  are  of  opinion  that  the  judg- 

Lovj«-  ment  of   the  Supreme  CJourt  was  right,  and  they  will  humbly 

X^ord  advise    Her  Majesty  that    this    appeal    should    be    dismissed 

Cham^eUor,  accordingly. 

Attorneys  for  appellant :  Light  Js  OalbraWu 
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1898. 


March  23. 
AprU29, 

Privy 
CouncU,* 


WALLER  V.  YOUNG. 

Civil  Service  Act,  1884,  ss.  10,  46 — Abolition  of  office—IHsmisecU  of  officer. 
The  Government  bos  power  to  abolish  an  ofBce  at  will,  and,  if  tbe  services  of 
the  officer  be  dispensed  with  in  consequence  of  the  abolition  of  his  office,  he  cannot 
maintain  an  action  against  the  Government  for  wrongful  dismissal. 

Appeal  and  cross  appeal  from  the  judgment  of  the  Full  Court, 
reported  18  N.S.W.KR  200,  where  the  facts  fully  appear. 

Gazena  Hardy,  Q.C.,  and  Gorrie  Grant  appeared  for  the  plain- 
tiff. 

Sir  R.  Beid,  Q.C.,  and  Vav^/han  Hawkins  appeared  for  the 
defendant. 

On  the   29th   April   the  judgment  of  their  Lordships  was     April  21^. 
delivered  by 

Lord  Watson.  The  plaintifl  in  this  suit,  who  is  respondent 
in  the  leading  appeal,  obtained  employment  in  the  public  service 
of  the  Government  of  New  South  Wales,  after  the  passing  of  the 
"Civil  Service  Act,  1884."  Before  the  "Public  Service  Act  of 
1895"  was  passed,  the  ofBce  which  he  held  was  abolished  by  the 
Government.  After  the  Act  of  1896  became  law  the  suit  in 
which  these  appeals  are  taken  was  brought  by  the  plaintiff 
against  the  Government,  as  represented  by  the  appellant,  who 
had  been  duly  appointed  to  act  as  nominal  defendant.  He  claims 
7,500^  as  damages  for  wrongful  dismissal  and  deprivation  of 
office. 

By  his  defence  the  defendant,  who  is  the  leading  appellant, 
pleaded  (2)  "  that  the  services  and  employment  of  the  plaintiff 
in  the  declaration  mentioned  were  the  services  of  a  person 
employed  in  the  public  service  within  the  meaning  of  the  Act  69 
Vic  No.  25,  s.  68,  and  the  alleged  grievances  in  the  declaration 
mentioned  were  the  exercise  by  the  said  Government  of  the  right 
and  power  of  the  Crown  in  the  said  section  mentioned  to  dispense 

Pnseat :  Lord  Watsox,  Lord  Magnaqhtkn,  Lord  Mobbis,  and  Sir  Richard 
Couch. 


Lord  Walson, 
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1898.  with  the  services  of  any  person  employed  in  the  said  public 
Waller  service,  and  not  otherwise."  He  pleaded  (3)  "that  whilst  the  plain- 
YouNG.  ^^^  ^*^  ^^  ^^®  ^^  service  anil  employment  the  said  Government 
abolished  the  plaintiff's  said  office,  and  thereupon  dispensed  witb 
the  services  of  the  plaintifi  as  such  officer,  as  in  the  declaration 
mentioned,  in  consequence  of  the  said  abolition  of  his  said  office 
under  and  in  accordance  with  the  said  Civil  Service  Act,  and  the 
grievances  in  the  declaration  mentioned  are  the  said  dispensing 
with  the  services  of  the  plaintiff  in  consequence  of  the  said 
abolition  of  his  office,  and  not  otherwise." 

These  two  pleas  were  heard,  on  demurrer,  before  Darley,  C.J., 
with  Stephen  and  Cohen,  J  J.,  who,  on  the  6th  May,  1897,  unani- 
mously entered  judgment  for  the  plaintifi  on  his  demurrer  to  the 
defendant's  second  plea,  and  overruled  his  demurrer  to  the  defen- 
dant's third  plea,  with  costs. 

The  opinion  of  the  Court  was  delivered  by  Darley,  C.J.,  with 
the  concurrence  of  the  two  learned  Judges  who  sat  with  him. 
Their  judgment  upon  the  demurrer  to  the  second  plea  was  rested, 
without  discussion,  upon  the  decision  of  the  Supreme  Court  in 
the  case  of  Adtims  v.  Young  (1).  In  that  case,  however,  the 
plaintiffs  office  was  not  abolished,  and  the  loss  of  which  he  com- 
plained was  solely  due  to  his  summary  dismissal  by  the  Govern- 
ment. In  this  case  the  plaintiff's  loss  of  his  office  and  its 
emoluments  has  not  been  due  to  his  summary  dismissal,  but  to 
the  abolition  by  the  Government  of  the  office  which  he  held. 
Now,  although  it  was  decided  by  this  Board  in  Stuart  v.  Gould 
(2)  that  the  effect  of  the  "Civil  Service  Act,  1884,"  was  to  deprive 
the  Crown  of  its  right  to  dismiss  its  civil  servants  summarily, 
without  following  the  procedure  prescribed  by  the  Act,  it  was 
certainly  not  suggested  that  the  provisions  of  the  Act  do,  either 
directly  or  by  implication,  take  away  the  riglit  of  the  Crown  to 
abolish  a  civil  office.  In  the  argument  addressed  to  us  for  the 
plaintiff  it  was  not  disputed  that  the  Crown's  power  of  abolition 
is  recognised  by  the  Act  of  1884,  which  makes  special  provision, 
in  the  event  of  its  exercise,  for  the  compensation  to  be  made  to 
the  civil  servant  who  is  thereby  deprived  of  his  office  and  its 
emoluments.     The  substance  of  the  defendant's  third  plea,  to 

(1)  13  W.N.  175  ;  14  W.N   213.  (2)  17  N.S.  W.  L.R.  331  ;  13  W.N.  89. 
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which  the  plaintiff  demurs,  is  that  the  plaintiff  is  not  entitled  to        1898. 

any  compensation  under  the  Act  of  1884.     If  that  can  be  shewn,  Waller 

it  follows  that  the  plaintiff  has  no  title  to  insist  on  his  claim  of  Youno. 
damages  at  common  law,  as  for  breach  of  contract. 

Lord  Watson. 

There  are  only  two  clauses  in  the  Act  of  1884  which  bear  upon 
this  question.  Sect.  10  provides  : — "  If  the  services  of  any  officer 
be  dispensed  with,  in  consequence  of  the  abolition  of  his  office,  or 
ot  any  departmental  change,  and  not  from  any  fault  on  his  part, 
such  officer  may  be  required,  at  the  rate  of  salary  last  received 
by  him,  to  perform  any  duty  for  which  he  is  considered  competent 
in  any  public  department,  and  should  he  refuse  such  change  of 
duty,  he  shall  not  be  entitled  to  receive  any  compensation." 
Sect  46  enacts : — "  When  the  services  of  any  officer  are  dispensed 
with  in  consequence  of  the  abolition  of  his  office,  and  no  office 
can  be  offered  to  him  at  the  same  salary  as  hereinbefore  provided, 
or  at  a  salary  of  not  less  than  five-sixths  of  the  same,  he  shall  be 
entitled  to  retire  upon  the  superannuation  allowance  hereinafter 
provided." 

It  was  admitted  in  the  argument  for  the  plaintiff  that  at  the 
date  when  his  office  was  abolished  he  had  not  been  a  civil  servant 
for  such  a  period  of  time  ^s  would  entitle  him  to  a  superannua- 
tion allowance.  He  therefore  rested  his  claim  for  damages  or 
compensation  upon  the  failure  of  the  Government  to  fulfil  their 
statutory  obligation,  by  offering  him  employment  as  a  civil 
servant  in  some  public  department,  at  the  rate  of  salary  received 
by  him  before  the  abolition  of  his  office,  or  at  a  salary  of  not 
leas  than  five-sixths  of  the  same. 

The  argument  of  the  plaintiff  was  rested  entirely  upon  the 
contention  that,  by  ss.  10  and  46  of  the  Civil  Service  Act,  1884. 
an  imperative  duty  is  imposed  upon  the  Government  of  the 
colony,  in  the  event  of  their  abolishing  a  civil  office,  to  make 
compensation  to  the  holder  of  it,  by  offering  to  him  an  office  in 
some  public  department,  at  the  same  salaiy  which  he  had  received 
before  the  abolition,  or  at  a  salary  not  less  than  five-sixths  of  the 
same.  For  that  contention,  in  their  Lordships'  opinion,  there  is 
^0  warrant  to  be  found  in  the  language  of  the  Act,  which  places 

^^s,w.R,  Vol  XIX.,  Uw  t 
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1898.       it  entirely  within  the  option  of  the  Government  to  re-engage  the 
Waller     civil  servant  whose  office  has  been  abolished,  or  not,  as  they  shall 
Young.      ^^^  ^^*     ^^^^  10  merely  provides  that  the  displaced  official  may 
be  required  to  perform  any  duty  for  which  he  is  considered  com- 
Lord  Wat8on,  patent  in  any  public  department,  at  the  rate  of  salary  last  received 
by  him;  and  the  penalty  of  his  declining  to  accept  the  duty 
when  required  is,  that  he  shall  not  be  entitled  to  any  compensa- 
tion.    But  it  is  clear  that  all  questions  relating  to  his  competency, 
and  to  the  propriety  of  requiring  him  to  accept  another  situation, 
are  left  to  the  discretion  of  the  Government. 

In  like  manner,  s.  46  enacts  that  a  civil  servant,  displaced  by 
the  abolition  of  his  office,  shall  be  entitled  "  to  retire  upon  the 
superannuation  allowance  hereinafter  provided,"  if  no  other 
office  can  be  offered  to  him  at  the  same  salary  as  hereinbefore 
provided,  or  at  a  salary  of  not  less  than  five  sixths  of  the  same. 
These  enactments,  in  so  far  as  they  relate  to  the  offer  of  another 
office,  refer  back  to  the  provisions  of  s.  10,  and  leave  the  right  of 
judging  whether  such  an  offer  ought  to  be  made  to  the  Govern- 
ment. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to 
dismiss  both  the  original  and  the  cross  appeals.  The  parties  will 
each  bear  their  own  costs. 

Appeals  dismissed. 
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PLOMLEY  V,  T.  K.  STEANES,  Limited. 

Cmpamea  Act  (37  Vic.  No.  19),  8.^{2)—C<nUract^Fw7nalities— Seal— Managing 
Director — Implied  avihoriiy  to  contract  oji  behalf  of  company —Part  per- 
formance. 
The  plaintiflb,  by  what  purported  to  be  a  deed  under  the  Leases  Facilitation  Act, 
let  certain  premises  to  the  defendants,  a  trading  corporation,  on  whose  behalf  a 
lease  was  signed  by  their  managing  director,  but  without  affixing  to  it  the  seal  of 
the  company.     The  defendants  entered  under  the  lease  and  paid  rent  for  part  of 
the  term,  but  ceased  to  occupy  before  it  expired,  and,  in  answer  to  an  action  on 
the  ooTenant  for  the  rent  due  for  the  remainder  of  the  term,  set  up  that  the  lease 
wia  not  sealed  with  the  company's  seal,  or  signed  by  two  directors  as  required  by 
the  articles  of  association. 

Held,  that  since,  under  the  articles  of  association,  the  directors  had  power  to 
take  a  lease,  and  to  delegate  their  powers  to  the  managing  director,  who,  in  fact, 
aigDed  it,  the  plaintiff  was  entitled  to  assume  that  the  managing  director  had  the 
authority  of  the  company  to  sign  it,  and  that  the  lease  was  binding  on  the  com- 
pany. 

HoTlON  to  set  aside  a  verdict. 

On  the  27th  December,  1894,  the  plaintiff  by  a  deed  in  the 
form  provided  by  the  Leases  Facilitation  Act,  11  Vic.  No.  28,  let 
certain  premises  in  George-street  to  the  defendants  for  three  years, 
from  the  1st  February,  1895,  to  the  1st  February,  1898,  the 
defendants  to  pay  rates  and  taxes.  The  counterpart  delivered  to 
the  plaintiff  was  signed  as  follows : — 


1898. 


Jvly  26,  28. 

The  C.J. 
Owen  J, 

and 
Cohen  J. 


Signed,  sealed,  and  delivered 
by  the  above-named 

T.  K.  Steanes,  Ltd. 


T.  K-  STEANES. 

Limited. 

Tho8.  K.  Steanea,  ;    ls 

Managing  Director. 


Coontersigned, 

E.  K.  Forater, 

Secretary. 


r::^. 


The  "  T.  K.  Steanes,  Limited,"  of   the  signature  was  printed 
with  a  rubber  stamp,  and  the  seals  opposite  the  names  of  the 
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1808.  managing  director  and  secretary  were  the  ordinary  red  wafer 
Plomlbt  seals.  The  lease  did  not  bear  the  seal  of  the  company. 
Stkaiii»,Ltd.  The  company  occupied  the  premises,  having  their  registered 
office  therein,  from  1st  February,  1895,  till  30th  April,  1897,  and 
during  that  time  they  paid  the  rent  reserved  by  the  lease,  and 
the  city  rates  up  to  the  end  of  1896,  and  the  water  and  sewerage 
rates  up  to  the  30th  June,  1896.  By  a  lease  in  the  same  form 
the  defendants  sublet  part  of  the  premises  to  one  Lovell  for  one 
year,  from  the  let  February,  1895. 

The  plaintiff  now  sued,  under  the  covenants  in  the  lease,  to 
recover  a  quarter's  rent  accrued  due  since  the  defendants  ceased 
to  occupy,  and  certain  rates  and  taxes  which  had  become  due  and 
payable  before  the  defendants  went  out  of  occupation.  There 
was  also  a  count  for  use  and  occupation.  The  defendants, 
amongst  other  pleas,  pleaded  non  eat  factunn.  When  the  case 
came  on  for  trial  it  was  agreed,  the  above  facts  being  admitted, 
that  a  verdict  for  the  amount  claimed  should  be  entered  for  the 
plaintiff,  with  leave  to  the  defendants  to  move  the  Court  to  set 
it  aside  and  enter  a  verdict  for  the  defendants. 

The  defendants  were  a  limited  company  registered  under  the 
Companies  Act  under  a  memorandum  of  association  which  stated 
(amongst  many  others)  the  objects  of  the  company  to  be : — 

(6)  To  carry  on  in  Aaatralia  and  all  other  parts  of  the  world  all  or  any  of  the 
following  trades  and  businessea  namely :  Importers  Exporters  Shipowners 
Charterers  of  Ships  or  other  vessels  Warehousemen  wholesale  and  retail 
Merchants  Manufacturers  Ship  and  Insurance  Brokers  Carriers  Forwarding 
Agents  Manufacturers'  Agents  Contractors  Mechanical  Engineers  Electrical 
Engineers  Water  Supply  Engineers  Gas  Engineers  and  Gas  Makers  News- 
paper Proprietors  Printers  Publishers  Booksellers  Stationers  and  Advertising 
Agents  Lithographers  Electrotypers  Engravers  Chemists  Druggists  Oil  and 
Color  Men  Importers  and  Manufacturers  of  and  Dealers  in  Pharmaceutical 
Medicinal  Chemical  Industrial  and  other  Preparations  and  Articles  GomponndB 
Oils  Paints  Pigments  and  Varnishes  Makers  and  Dealers  in  Proprietary 
Articles  of  all  kinds  and  any  other  trades  or  businesses  incidental  or  auxiliary 
to  the  above. 

(/)  To  purchase  lease  or  otherwise  acquire  land  buildings  plant  machinery  goods 
patent  and  other  rights  and  property  of  every  description  so  far  as  deemed 
necessary  or  expedient  for  any  business  for  the  time  being  or  for  the  prospec- 
tive business  or  requirements  of  the  company. 

The  articles  of  association  referred  to  during  the  case  were: — 

104.  The  Directors  may  from  time  to  time  appoint  one  or  more  of  their  body  to 
be  Managing  Director  or  Directors  of  the  Company 
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107.  The  Direeton  may  from  time  to  time  entrust  to  and  confer  npon  a         1896. 
Managing  Director,  for  the  time  being,  such  of  the  powers  exercisable  ander  these      T       7Z^ 
presents  by  the  Directors  as  they  may  think  fit,  and  may  confer  such  powers  for  ^^ 

soch  time,  and  to  be  exercised  for  sach  objects  and  purposes  and  upon  such  terms  Stjcan]ss,Lti> 
and  conditions,  and  with  such  restrictions  as  they  think  expedient;  and  they  may 
confer  such  powers  either  collaterally  with  or  to  the  exclusion  of  and  in  substi- 
tntion  for  all  or  any  of  the  powers  of  the  Directors  in  that  behalf,  and  may  from 
time  to  tiine  revoke,  withdraw,  alter,  or  vary,  all  or  any  of  such  powers. 

118.  The  management  of  the  business  and  the  control  of  the  Company  shall  be 
▼ested  in  the  Directors,  who,  in  addition  to  the  powers  aUd  authorities  by  these 
presents  expressly  conferred  upon  them,  may  exercise  all  such  powers  and  do  all 
iQcb  acts  and  things  as  may  be  exercised  or  done  by  the  Company,  and  are  not 
hereby  or  by  statute  expressly  directed  or  required  to  be  exercised  or  done  by  the 
Company  in  General  Meeting  ;  but  subject  nevertheless  to  any  regulations  from 
time  to  time  made  by  the  Company  in  General  Meeting. 

119.  Without  prejudice  to  the  general  powers  conferred  by  the  last  preceding 
clause,  and  to  the  other  powers  conferred  by  these  presents,  it  is  hereby  expressly 
declared  that  the  Directors  shall  have  the  following  powers,  that  is  to  say — power 

(i)  To  purchase,  or  otherwise  acquire  for  the  Company,  any  property,  rightti 
or  privileges  which  the  Company  is  authorised  to  acquire,  at  such  price, 
and  generally  on  such  terms  and  conditions  as  they  think  fit. 
(18)  To  enter  into  all  such  negotiations  and  contracts,  and  rescind  and  vary  all 
such  contracts,  and  execute  and  do  all  such  acts,  deeds,  and  things  in  the 
name  and  on  behalf  of  the  Company  as  they  may  consider  expedient  for 
or  in  relation  to  any  of  the  matters  aforesaid,  or  otherwise,  for  the  pur. 
poses  of  the  Company. 
123.  The  Directors  shall  provide  for  the  safe  custody  of  the  seal,  and  the  seal 
shall  never  be  used  except  by  the  authority  of  the  Directors  previously  given,  and 
m  the  presence  of  two  Directors  at  the  least,  who  shall  sign  every  instrument  to 
which  the  seal  is  affixed,  and  every  such  instrument  to  which  the  seal  is  affixed 
ihall  be  countersigned  by  the  Secretary,  or  some  other  person  appointed  by  the 
IXreetors. 

Hr.  T.  E.  Steanes  was  appointed  the  first  managing  director 
of  the  company. 

Davie8,  for  the  defendants,  moved  to  set  the  verdict  aside. 
The  defendants,  being  a  company,  can  only  execute  a  deed  by 
affixing  the  corporate  seal  with  the  formalities  provided  by  Art. 
123  of  the  articles  of  association.  This  lease  is  not  sealed,  nor  is 
it  signed  by  two  of  the  directors.  It  is,  therefore,  inoperative  to 
bind  the  company.  The  defendants  paid  rent  whilst  they  were 
in  occupation,  but  no  tenancy  can  be  inferred  from  the  fact  that 
they  occupied  and  paid  rent,  inasmuch  as  they  can  only  contract 
under  seal,  and  no  binding  contract  was  executed  by  them.  This 
very  point  is  decided  by  Finlay  v.  Bristol  and  Exeter  Railway 
Co.  (I),  which  I  submit  concludes  this  present  case.     The  way  to 

(1)  7  Ex.  409. 
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1898.  test  the  matter  is  this :  Suppose  the  case  had  been  tried  in 
Plomlby  the  usual  way,  the  lease  would  have  been  tendered.  I  should 
Steanes  Ltd.  ^^^^  objected  to  it  as  not  being  under  seal  and  properly 
executed,  and  it  must  have  been  rejected.  Then  the  deed  being 
informal  and  inadmissible,  no  other  evidence  of  the  tenancy 
could  be  given:  Brewer  v.  Pahner  (1);  and  the  plaintiff  must 
have  been  nonsuited.  A  person  who  contracts  with  a  company 
is  taken  to  have  notice  of  the  articles  of  association,  and  is  bound 
to  protect  himself  by  obtaining  a  properly  executed  agreement 
It  is  only  in  matters  of  a  trivial  nature,  of  frequent  occurrence, 
or  necessity  that  a  corporation  can  be  sued  upon  a  simple 
contract. 

HeydoUy  Q.C.,  and  Rich,  for  the  plaintiff.  The  lease  is  properly 
executed.  By  s.  68  (2)  of  the  Companies  Act,  any  contract 
which,  if  made  between  private  persons,  would  have  to  be  in 
writing  and  signed  by  the  party  to  be  charged,  may  be  made 
on  behalf  of  the  company  in  writing,  signed  by  any  person 
acting  under  the  express  or  implied  authority  of  the  company. 
This  lease,  if  made  in  England,  would  require  to  be  by  deed 
under  8  &  9  Vic.  c.  106,  s.  3,  but  that  statute  not  having  been 
adopted  here,  the  lease  is  sufficient  under  s.  4  of  the  Statute  of 
Frauds,  even  though  it  be  not  that  which  it  purports  to  be,  i.e.,  a 
deed.  This  lease,  therefore,  comes  within  the  words  of  s.  68  of 
the  Companies  Act,  and  it  is  signed  by  the  managing  director  on 
behalf  of  the  company.  The  question  therefore  is  if  he  had 
express  or  implied  authority  to  sign  it.  The  articles  of  association 
shew  that  the  directors  have  power  to  enter  into  such  a  contract, 
and  to  appoint  a  managing  director  who  may  exercise  the 
directors'  powers.  The  plaintiff  was  therefore  entitled  to  assume, 
when  the  managing  director  made  the  contract,  that  he  was 
authorised  to  do  so.  All  the  plaintiff  was  bound  to  enquire  into 
was  whether  the  managing  director  could  be  authorised  to  sign 
for  the  company,  and  that  being  clear  under  the  articles  of 
association,  the  fact  that  he  did  sign  was  sufficient  to  imply  that 
he  had  authority :  Smith  v.  HvZl  Glass  Co,  (2) ;  Biggerstaff  v. 
Rowatt's  Wharf  (S), 

(1)  3  Eap.  213.  (2)  11  C.B.  897. 

(3)  [1896]  2  Cb.  93. 
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Cohen,  J.,  referred   to    South    of  Ireland  Colliery  Go.  v.       1898. 
WaMleiX).  Plomlky 

Hey  don,  Q.C.  That  case  treats  Finlay  v.  Bristol  and  Exeter  Steanes,Ltp. 
RaUway  Co.  as  overruled,  and  it  is  so  referred  to  in  Pollock  on 
Contracts,  148.  Further,  the  entry  and  occupation  by  the  defen- 
dants is  evidence  of  the  ratification  and  adoption  of  the  managing 
director's  act,  and  the  company  are  estopped  from  denying  the 
contract. 

The  Chief  Justice.  The  plaintiff  is  the  owner  of  certain 
houses  in  Sydney,  and  in  18y4,  by  what  purported  to  be  a  deed 
under  the  Leases  Facilitation  Act,  he  leased  certain  premises  to  the 
defendant  company  for  three  years.  The  lease  having  been 
executed,  the  defendants  entered  and  occupied  the  premises  as 
offices  for  about  two  years,  during  which  time  they  paid  rent  and 
taxes  in  accordance  with  the  terms  of  the  lease,  but  after  that 
they  left  the  place.  The  plaintiff  now  sues  upon  the  covenant  in 
the  lease  to  recover  rent  and  taxes  and  for  use  and  occupation, 
and  is  met  by  the  defence  that  as  the  lease  was  not  properly 
executed  by  the  company  under  their  common  seal,  they  were 
only  liable  for  the  time  during  which  they  were  in  actual  occu- 
pation of  the  premises.  When  the  case  came  on  for  trial  it  was 
agreed,  upon  certain  admissions,  to  refer  it  to  the  Court,  and  the 
question  now  for  our  decision  is  whether  the  lease  was  executed 
by  the  defendants  in  such  a  way  as  to  bind  them. 

It  was  argued,  mainly  on  the  authority  pf  Finlay  v.  The 
Briftol  and  Exeter  Railway  Co.  (2),  that  inasmuch  as  the  defen- 
dant company  did  not  execute  the  deed  with  the  formalities  which 
are  required  by  their  articles  of  association,  it  is  so  much  waste 
paper,  and  the  defendants  were  entitled  to  walk  out  of  the 
premises  leased  when  they  chose ;  in  other  words,  that  the  lease 
not  having  been  sealed  with  the  company's  seal,  the  company  was 
only  a  tenant  so  long  as  it  chose  to  occupy  the  premises. 

The  lease  was  signed  in  this  way :  "  T.  K.  Steanes,  Limited  ; 
Thoa  E.  Steanes,  managing  director,"  and  then  followed  the 
Qsual  wafer  seal  opposite  the  name  of  the  managing  director. 
Underneath  was  written  "Countersigned:  E.  K  Forster,  secretary/* 

(I)  L.R.  3  O.P.  463 ;  4  C.P.  617.  (2)  7  Ex.  409. 
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1898.  followed  by  another  wafer  seal.  Now  I  read  that  signature  as 
Plomley  exactly  equivalent  to  what  it  would  have  been  if  the  word  "per" 
Steanes  Ltd.  ^^^  ^®®°  inserted  before  "  Thos.  K.  Steanes."  It  is  not  necessary, 
to  enable  the  plaintiff  to  succeed,  to  uphold  this  document  as  a 
The  C.J.  (Jeed^  It  is  true  it  purports  to  be  a  lease  by  deed  under  the 
provisions  of  the  Leases  Facilitation  Act.  If  a  party  wishes  to 
gain  the  benefits  conferred  by  the  Leases  Facilitation  Act,  he  can 
only  do  so  if  he  contracts  by  deed,  but  if  he  is  not  seeking  these 
benefits,  and  if  the  document  itself  contains  all  that  is  necessary, 
or  is  sufficient  in  law  without  being  a  deed,  then  there  is  no 
necessity  that  the  document  relied  upon  should  be  effectual  as  a 
deed.  Here  the  plaintiff  is  in  no  way  whatever  calling  in  the 
assistance  of  the  Act  in  question ;  he  sues  for  rent  and  relies 
upon  *a  document  which  is  a  good  lease  in  writing  under  the 
Statute  of  Frauds,  and  if  held  to  be  informal  as  a  deed  under 
seal,  the  words  "  the  said  lessee  covenants  with  the  said  lessor  " 
may  be  read  "the  said  lessee  agrees,"  &c.,and  will  so  be  perfectly 
effectual.  This  document,  therefore,  if  made  between  two 
individuals,  would  be  a  perfectly  good  and  sufficient  lease,  so  long 
as  it  was  not  sought  to  gain  under  it  any  of  the  advantages  con- 
ferred by  the  Leases  Facilitation  Act.  As  to  Finlay  v.  Bristol 
and  Exeter  Railway  Co.,  the  defendants  in  that  case  were  subject 
to  the  provisions  of  their  own  Act  of  Parliament  only,  and  not 
to  any  provision  such  as  is  contained  in  s.  68  of  our  Companies 
Act,  and,  not  having  contracted  in  the  manner  prescribed  by  the 
Act  under  which  they  were  incorporated,  it  was  held  that  they 
could  not  bind  themselves  by  their  conduct.  That  was  the 
ground  upon  which  that  action  failed. 

The  defendant  company  in  this  case,  however,  is  registered 
under  the  Companies  Act,  and  in  my  opinion  the  case  falls 
within  s.  68  (2)  of  that  Act,  which  provides  that  "  any  contract 
which  if  made  between  private  persons  would  be  by  law  required 
to  be  in  writing  and  signed  by  the  party  to  be  charged  therewith 
may  be  made  on  hehalf  of  the  company  in  writing  signed  by  any 
person  acting  under  the  express  or  implied  authority  of  the 
company."  What  we  have  to  consider,  therefore,  is  if  the 
managing  director  who  signed  the  lease  was  acting  under  the 
express  or  implied  authority  of  the  company.     We  find  that  the 
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company,  by  its  memorandum  of  association,  is  a  trading  com-        1898. 
pany,  being  formed   to   cany  on   the   business   of    importing,     Plomley 
exporting,  and  dealing  in  all  kinds  of  articles,  and  with  power  g^j^^^^!^  Ltd. 
"to  purchase,  lease,  or  otherwise  acquire   land,  buildings,  and 
other  property  of  every  description  so  far  as  deemed  necessary     -^^^    •^' 
for  any  business  of  the  company/'     That  being  so,  Mr.  Steanes, 
the  managing  director,  takes  a  lease  of  these  premises  for  three 
years.    The  company  enter  and  occupy  under  that  lease  and  pay 
rent  in  accordance  with  its  provisions,  and  they  carry  on  their 
business  there,  and  further,  they  sublet  during  part  of  the  term- 
Under  these  circumstances,  the  only  conclusion  I  can  come  to  is 
that  the  managing  director  had  express,  or  at  the  least  implied, 
authority  to  enter  into  the  agreement,  and  that  being  so,  his  sig- 
nature is  sufficient  to  bind  the  defendants. 

In  Wilson  v.  West  Hartlepool  Raihvay  Co.  (1),  Lord  Justice 
Gumer  says :  "  The  case,  however,  does  not  rest  here,  for  it  can- 
not be  denied  that  the  acts  which  I  have  mentioned  above  had 
reference  to  the  contract,  and  they  must,  I  think,  be  taken  to 
have  been  done  in  part  performance  of  it.  There  was  not  merely 
a  ratification  of  the  contract,  but  it  was  in  part  performed.  .  . 
The  Court  proceeds  in  such  cases  on  the  ground  of  fraud,  and  I 
cannot  hold  that  acts  which  if  done  by  an  individual  would 
amount  to  a  fraud,  ought  not  to  be  so  considered  if  done  by  a 
company.  .  .  .  There  is  authority  for  saying  that  in  the  eye 
of  this  Court  it  is  a  fraud  to  set  up  the  absence  of  agreement 
when  possession  has  been  given  upon  the  faith  of  it.  Apart 
therefore  from  any  question  as  to  the  terms  of  the  agreement,  and 
as  to  the  statutory  provisions  with  respect  to  contracts  with 
companies,  I  can  see  no  ground  on  which  a  specific  performance 
of  this  contract  could  have  been  refused  by  the  Court," 

So  here  possession  was  given  upon  the  faith  of  the  agreement, 
and  the  defendants  paid  rent  and  taxes  under  the  terms  of  that 
agreement  and  otherwise  adopted  and  ratified  it,  and  it  is  now  too 
late  after  such  performance  for  them  to  turn  round  and  say  there 
was  no  contract  at  all.  I  am  therefore  of  opinion  that  the 
managing  director  is  shewn  to  have  had  authority  to  enter  into 
the  agreement  within  the  meaning  of  the  Companies  Act,  s.  68  (2), 

(1)  21>e0.  J.  ft  ^.  at{x  491. 
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1898.        and  the  verdict  was  therefore  rightly  entered  for  the  plaintiff. 
Pl6mley     ^^®  ^^1®  must  be  discharged. 

Steanes  Ltd.  Owen,  J.  I  also  am  clearly  of  opinion  that  the  lease  is  binding 
on  the  defendant  company.  It  purports  to  be  signed,  sealed  and 
delivered  by  the  company ;  it  bears  the  signature  of  the  managing 
director  and  the  stamp  of  the  company ;  and  it  appears  to  me 
that  a  lease  so  executed  is  good  under  s.  68  (2)  of  the  Companies 
Act.  The  lease  is  one  which  does  not,  in  this  colony,  require  to 
be  by  deed,  but  is  suflScient  if  in  writing  and  signed  by  the  parties 
to  be  charged.  It  therefore  comes  within  the  terms  of  the  section 
I  have  mentioned,  and  the  only  question  is  whether  the  managing 
director  who  signed  it  was  expressly  or  impliedly  authorised  to 
do  so  for  the  company. 

Under  the  articles  of  association  the  power  of  the  directors  is 
very  wide.  They  may,  by  one  article,  exercise  all  such  powers 
and  do  all  such  acts  and  things  as  may  be  exercised  or  done  by 
the  company,  except  those  acts  which  by  the  articles  or  by  statute 
may  only  be  done  by  a  general  meeting,  and  by  another  article 
they  may  enter  into,  rescind,  and  vary  all  such  contracts  in  the 
name  and  on  behalf  of  the  company  as  they  may  consider  ex- 
pedient. The  directors  therefore  have  the  full  powers  of  the 
company  and  may  delegate  those  full  powers  to  the  managing 
director,  who  may  exercise  them  so  as  to  bind  the  company.  If 
these  powers  were  so  delegated  to  the  managing  director  he  would 
have  had  express  authority  to  enter  into  this  lease.  There  is, 
however,  no  actual  evidence  before  us  that  this  was  so  and  that 
he  had  actually  been  authorised  to  make  this  contract  on  behalf 
of  the  company,  but  it  is  well  settled  law  that  where  directors 
put  themselves  forward  as  authorised  to  act  on  behalf  of  a 
company,  persons  who  deal  with  those  directors  are  entitled  to 
assume  that  everything  has  been  done  that  ought  to  have  been 
done.  In  Smith  v.  The  Hull  Glass  Co.  (1),  which  was  a  case 
where  goods  were  supplied  to  a  company  upon  orders  given  by 
the  manager,  MauU,  J.,  says : — "  This  is  the  simple  case  of  a  body 
corporate  carrying  on  business  in  the  ordinary  way  by  the  agency 
of  persons  apparently  authorised  by  them  and  acting  with  their 

(1)  11  C.E  at  p.  928. 
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knowledga     The  case  differs  in  no  respect  from  the  ordinary  one        ^^^' 

of  dealing  at  a  shop  or  countincr  house  :  the  customer  is  not  called     Plomley 

upon  to  prove  the  character  or  the  authority  of  the  shopman  or  STKANKs,LrD. 

clerk  with  whom  he  deals ;  if  he  is  acting  without  or  contrary  to 

the  authority  conferred  upon  him  by  his  employers,  it  is  their  own 

fault    .     .     .     Every  presumption  here  is  to  be  made  in  favour 

of  the  plaintiff,  that  the  goods  were  ordered,  as  well  as  received 

and  enjoyed,  by  the  company.     The  plaintiffs  could  only  know 

that  the  directors  had  power  to  appoint  persons  to  perform  the 

duties  they  appeared  to  be  doing;    and    they  had  a  right  to 

aRsume  that  they  were  duly  and  properly  appointed."    And  again 

in  Biggerstaff  v.  Rovxitfa  Wharf  {\)  it  is  laid  down  that  persons 

dealing  bona  fide  with  a  managing  director  are  entitled  to  assume 

that  he  has  all  such  powers  as  he  purports  to  exercise,  if  they  are 

powers  which  according  to  the  constitution  of  the  company  a 

managing  director  can  have. 

In  the  present  case,  as  I  have  already  pointed  out,  the  articles 
of  association  provide  for  the  delegation  to  the  managing  director 
of  power  to  enter  into  contracts  of  the  kind  in  question,  and  it 
therefore  appears  to  me,  on  the  authority  of  the  cases  I  have 
cited,  that  the  plaintiff  was  entitled  to  assume  that  the  managing 
director  was  expressly  authorised  to  sign  the  lease  and  to  bind 
the  company  by  his  signature.  Beyond  this  it  seems  to  me  that 
there  is  clear  evidence  from  which  his  authority  might  be  implied 
in  the  action  of  the  company  in  occupying  the  premises,  paying 
rent,  and  other  acts  of  ratification. 

As  to  Firday  v.  The  Exeter  and  Bristol  Railway  Co,,  it 
seems  to  me  that  the  principles  laid  down  in  that  case  cannot  be 
adopted  as  law  in  the  present  day.  When  that  case  was  decided 
in  1852,  it  was  held  that,  following  the  ancient  common  law,  a 
corporation  could  not,  except  in  small  matters  such  as  the  hiring 
of  a  servant,  contract  unless  they  did  so  under  seal  or  in  the 
manner  directed  by  their  Act  of  Parliament.  But  in  the  last 
forty  or  fifty  years  there  has  been  an  enormous  expansion  in  the 
nnmbers  of  trading  companies,  and  it  has  been  found  in  practice 
impossible  for  them  to  carry  on  their  business  if  hampered  by 
the  old  conditions.    The  law  has  accordingly  been  brought  into 

(1)  [1896]  2  Ch.  at  p.  102. 
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1898.        line  with  the  practical  requirements  of  the  new  order  of  things, 

Plomlky     and  the  power  of  companies  to  contract  has  been  extended  and 

Stkanks  Ltd.  simplified.     Tn  South  of  Ireland  Colliery  Co,  v.  Waddle  (!)  the 

law  is  thus  laid  down  by  Bovill,  C.J. : — "  A  company  can  only 

Omen  J.      carry  on  business  by  agents — managers  and  others  ;   and  if  the 

contracts  made  by  these  persons  are  contracts  which  relate  to  the 

objects  and  purposes  of  the  company,  and  are  not  inconsistent 

with  the  rules  and  regulations  which  govern  their  acts,  they  are 

valid  and  binding  on  the  company,  though  not  under  seal." 

For  these  reasons  I  am  of  opinion  that  the  rule  ought  to  be 
discharged. 

Cohen,  J.,  concurred. 

Rvle  discharged  with  costs. 

Attorney  for  the  plaintiff:  L,  F.  Dixon. 
Attorney  for  the  defendant:  F.  A,  Davenport. 

(1)  L.R.  3  C.P.  at  469. 
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THE  LIQUIDATOR  op  thb  NORTH  SYDNEY  INVESTMENT,  &a.  Co, 

Ltd.  V,  THE  C0MMISSI0NEB8  OP  TAXATION. 

AiUgtut  12. 
Land  and  Ineotne  Tax  Assessment  Act,  1895,  ss,  10,  15,  28,  29— Land  iax—MoH-        ^ 

gagor — Deduction — Interest  not  paid — Income  tax  leviaMe — Accumulation.  ^,     ^  _ 

A  mortgagor  who  had  paid  no  interest  to  the  mortgagee,  claimed  to  deduct  from     Stephen  J. 
the  land  tax  a  anm  equal  to  the  income  tax  leviable  for  that  year  upon  the       f^    t 
iotarett  derivable  from  the  mortgage.     Held,  that  he  was  not  entitled  to  the 
dedaetioo,  because,  since  no  interest  had  been  paid  to  the  mortgagee,  no  income 
tsx  was  leviable  upon  it  within  the  meaning  of  the  proviso  to  s.  10  (1). 

Hdd^  further,  that  the  interest  due  to  the  mortgagee  not  having  been  paid 
because  theias  were  no  funds  to  pay  it  with,  such  interest  had  not  accumulated  or 
been  credited  within  the  meaning  of  s.  15.  That  section  contemplates  an  actual 
existing  sum  capable  of  being  paid  over,  and  not  a  bad  debt. 

Special  case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act,  1895. 

The  official  liquidator  of  the  North  Sydney  Investment  and 
Tramway  Co.,  Ltd.,  duly  lodged  his  land  tax  return,  relating  to 
1,010  acres  of  land  at  North  Sydney,  and  in  such  return  it 
appeared  that  the  said  land  was  subject  to  a  mortgage  of  300^000^., 
with  interest  at  4^%  payable  half  yearly,  to  the  Perpetual  Trustee 
Company,  as  trustees  for  the  debenture  holders  of  the  said 
company  in  liquidation,  who  had  purchased  300,0002.  worth  of 
debentures  from  the  said  company. 

It  was  agreed  between  the  appellant  and  respondents  that 

30,0002.  should  be  taken  as  the  unimproved  value  of  the  said 

land.    The  appellant,  however,  claimed  that  he  was  entitled  to 

deduct  from  the  amount  of  land  tax  chargeable  on  the  said  land 

for  the  year  1896,  the  amount  of  income  tax  alleged  to  be  payable 

during  the  same  year  in  respect  of  the  interest  accruing  during 

the  preceding  year  on  the  said  mortgage ;  that  is  to  say,  the 

amount  of  income  tax  which  would  be  chargeable  on  an  income 

equal  to  4|%  on  300,0002.     The  respondents  refused  to  allow 

the  deduction,  and  the  appellant  appealed  to  the  Court  of  Review. 

On  the  hearing  of  the  appeal  the  following  admissions  were 

niade: — (1)  The  property  assessed,  together  with  the  uncalled 

capital  of  the  company  in  liquidation  (which   together  represent 
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1898.       the  whole  assets  of  the  said  company)  is  mortgaged  for  300,0001., 

Liquidator  to  the  Perpetual  Trustee   Company,    as  trustees  for  the  said 

N.^Sydnby  debenture  holders,  to  secure  the  amount  of  the  debentures,  the 

Investment,  mortgage  bearing  interest  at  4  J%.     (2)  No  interest  has  been  paid 

V.  by  the  company  to  the  debenture  holders  or  the   Perpetual 

EBs  or      Trustee  Company  from  the  date  of  the  winding  up  of  the  company 

Taxation.    Jj^  liquidation.     (3)  The  company  in  liquidation  has  no  assets 

producing  income.     (4)  The  company  was  ordered  to  be  wound 

up  under  an  ordinary  compulsory  winding  up  order  in  August, 

1893.     Mr.  Giblin  was  appointed  official  liquidator,  with  the  usual 

incidents  of  that  office.     It  was  agreed  that  a  copy  of  the  decree 

or  decrees  should  be  lodged  if  it  should  become  necessary.    (5) 

There  was  no  assessment  made  by  the  Commissioners   in  respect 

of    interest    derivable    by   the    debenture    holders    from    the 

debentures ;  and  no  return  or  assessment  of  the  Perpetual  Trastee 

Company  in  respect  of  interest  derivable  from  the  mortgage.    (6) 

The   official  liquidator  is  in  possession  of   the   land.     (7)  -The 

unimproved  value  is  agreed  to  be  taken  at  30,000^. 

The  Judge  dismissed  the  appeal,  holding  that  the  liquidator 
was  not  entitled  to  the  deduction  claimed.  The  liquidator 
appealed,  and  the  present  case  was  stated,  the  question  for  the 
decision  of  the  Supreme  Court  being  whether  or  not  on  the  evi- 
dence or  admissions  the  appellant  is  entitled,  under  s.  10  (1)  of 
the  Land  and  Income  Tax  Assessment  Act  of  1895,  to  deduct 
from  the  amount  of  the  land  tax  a  sum  equal  to  the  income  tax 
leviable  on  an  income  of  13,600i.  (namely  4^%  on  300,(X)0f.). 

Pilcher,  Q.C.,  and  Scarvdl,  for  the  appellant.  The  liquidator 
claims  to  make  a  deduction  in  respect  of  interest  due  under  the 
covenant,  but  which  has  not  been  paid.  In  the  first  place, 
whether  paid  or  not,  the  interest  due  by  the  mortgagor  is 
derivable  from  the  mortgage  within  the  proviso  to  s.  10.  It  may 
not  be  "  derived,"  because  it  has  not  been  paid,  but  it  is  "derivable" 
because  its  source  is  the  covenant  in  the  mortgage,  and  the  fact 
that  the  mortgagor  cannot  pay  does  not  alter  that  fact.  In  the 
second  place,  income  tax  is  leviable  upon  the  interest  on  a  moHr 
gage,  whether  that  interest  is  paid  or  not.  Income  accruing  to 
mortgagees  is  taxable  whether  it  is  paid  or  not.  If  not  paid  it 
may  be  the  subject  of  a  deduction,  but  it  must  be  returned  as 
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income,  and  income  tsLK  is  therefore  clearly  leviable  upon  it.     If        1898. 
it  is  not  paid,  the  [mortgagee  can  only  escape  liability  in  one  of   Liquidatoe 
two  ways,  i.e.,  by  obtaining  a  deduction  for  it  under  s.  28  (1)  as   j^^^I^^ey 
a  loss  incurred  in  the  production  of  income.  Investment, 

'^  &0.,C0.,  I/TD. 

Owen,  J.     I  do  not  see  how  it  caii  be  a  loss  incurred  in  the  commksion- 

produciion  of  income.  „,  *^^  ®*' 

^  Taxation. 

The  Chief  Justice.    Income  is  what  comes  in,  and  if  nothing 

comes  in  there  is  no  income.     The  failure  to  earn  income  is  not  a 

loss  within  that  section. 

« 
Pilckery  Q.C.    If  it  is  not  a  loss  the  mortgagee  can  only  escape 

paying  tax  under  s.  29  (9)  by  proving  to  the  Commissioners  that 

it  is  a  bad  debt.  '  ' 

The  Chief  Justice.  Surely  if  my  sole  source  of  income  is  a 
mortgage,  and  for  one  year  I  receive  no  interest,  I  return  my 
income  for  that  year  as  nil.  If  it  is. paid  next  year  it  is  taxable 
as  part  of  the  income  for  next  year ;  if  it  is  never  paid  it  is  never 
taxable.  My  income  is  what  does  actually  come  in  to  me  from 
the  1st  January  to  the  'Alsi  December,  and  money  that  I  ought 
to  receive,  but  do  not,  cannot  possibly  be  looked  upon  as  "  income," 
or  made  the  subject  of  a  return  as  such. 

PUcher,  Q.C.  I  submit  that  in  cases  like  the  present  it  must 
be  returned  as  income,  and  then  made  the  subject  of  deduction 
as  a  loss  or  bad  debt  It  is  the  practice  to  require  such  returns ; 
see  the  form  of  return.  My  argument  is  shortly  this,  that  a 
covenant  in  a  mortgage  to  pay  ipterest  is  property,  and  a  source 
of  income  within  the  meaning  of  the  Act.  Money  due  under  it 
is  income  accruing  within  the  meaning  of  s.  15  (4).  Income  tax 
is  leviable  upon  that  income  whether  the  income  be  received  or 
noi,  because  if  the  tax  be  evaded  it  can  only  be  by  way  of 
deduction  as  a  loss  or  bad  debt,  and  to  get  a  deduction  the 
uicome  must  be  made  the  subject  of  a  return. 

Lastly,  we  say  that  the  interest,  not  having  been  paid,  has 
aocomulated  within  the  meaning  of  s,  15.  Every  year  the 
nnpaid  interest  is  added  to  the  principal.  Interest  accumulates 
whether  there  are  funds  available  to  pay  it  with  or  not.  Any 
other  construction  will  lead  to  this  difficulty,  that  if  all  arrears 
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}^^'       of  interest  are  paid,  say  at  the  end  of  five  years,  tax  will  be  paid 
LiQuiDATOB  for  that  vear  on  the  whole  amount.     But  in  the  meantime  the 

OF  THE  " 

N,  Sydney    mortgagor  has  been  paying  the  whole  land  tax  without  any 
fta^^^^'lfl-D.  deduction,  so  that  the  Government  will  get  the  tax  twice  over, 

^'  and,  moreover,  there  is  no  provision  in  the  Act  for  adjusting  the 

Commission-  »  '  r  j  & 

EBs  OP       account  as  between  the  mortgagor  and  mortgagee. 
Taxation. 

Sir  JvZioM  Salcnnona  and  /.  L,  Campbell y  for  the  respondents. 
Let  us  state  the  question  from  another  point  of  view,  i.e.,  can  the 
Commissioners  compel  the  Perpetual  Trustee  Co.  to  pay  income 
tax  on  this  13,500i.,  which  has  not  been  paid  ?  If  the  mortgagor 
may  deduct  it,  it  necessarily  follows  that  the  mortgagee  must 
pay  it.  It  is  true  there  is  a  covenant  to  pay  it,  but  it  has  not 
been  paid,  and  therefore  no  income  tax  is  leviable  in  I'espect  of  it. 
"  Income  tax  leviable  "  means  that  which  can  actually  be  assessed 
and  collected  for  that  year.  A  tax  cannot  be  leviable  on  an 
income  which  does  not  exist. 

The  Chief  Justice.  The  Act  provides  for  a  double  tax,  a 
tax  on  land  and  a  tax  on  income,  and  by  the  express  provisions 
of  ss.  15  (4)  and  17  (7),  income  derived  from  the  ownership 
of  land  is  specially  excepted,  so  that  where  income  arises  from 
land  which  is  subject  to  taxation,  the  person  who  derives  that 
income  pays  no  tax  upon  it.  In  order  to  meet  the  ca^e  where  two 
persons  have  an  interest  in  land,  as  for  instance  a  mortgagor  and 
a  mortgagee,  the  mortgagee,  who  derives  his  income,  not  from 
the  land,  but  from  his  covenant,  has  to  pay  tax  on  the  interest 
which  he  receives.  At  the  same  time  the  mortgagor  being  in 
posse&sion  of  the  land,  and  in  point  of  fact  its  owner,  has  to  pay 
land  tax  on  its  unimproved  value.  In  order,  however,  that  the 
tax  shall  not  be  paid  twice  it  is  provided  that  where  the  mort- 
gagee pays  income  tax  on  the  interest  he  receives  from  the 
mortgagor,  the  mortgagor  is  entitled  to  deduct  from  his  land  tax  a 
sum  equal  to  the  income  tax  so  paid  by  the  raortgf^^ee.  It  seems 
then  to  be  clear  that  the  Legislature  intended  to  treat  the  mort- 
gagor and  the  mortgagee  as  if  they  were  joint  owners  of  the 
land. 

Accordingly  s.  10  provides  that  "  with  regard  to  any  such  lands 
as  are  subject  to  any  mortgage,  there  shall  be  deducted  each  year 
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from  the  tax  upon  such  unimproved  value  a  sum  equal  in  amount        ^^^^- 

to  the  income   tax   leviable   for  that  year  upon  the  interest  Liqdidatob 

derivable  from  the  whole  mortgage  of  the  land ;  and  this  annual    -^^  Sydney 

deduction  shall  not  be  diminished  by  reason  of  any  exemptions  ^^^c^^Ltd 

or  deductions  from  payment  of  income    tax    provided    for   in  ^      v- 

,  .  .  Commission- 

88.  15,  16,  17."     In  my  opinion  the  word  "leviable"  in  that       krsof 

section  must  be  read  as  if  it  were  "  assessed  "  for  that  year  upon 

the  interest  derivable  from  the  mortgage.     If  no  interest  is  paid     The  C.J. 

there  can  be  no  assessment.     In  the  present  case  no  interest  has 

been  paid,  and,  therefore,  no  income  tax  can  be  assessed  in  respect 

of  it.    No  doubt  the  word  "derivable"  causes  some  difficulty  in 

the  construction  of  the  proviso,  but  in  my  opinion  it  can  only  be 

read  as  equivalent  to  ''  paid." 

Then  the  question  arises,  whether,  although  no  interest  has  in 
point  of  fact  been  paid  by  the  iportgagor,  and  though  there 
is  nothing  in  the  estate  which  can  produce  interest,  it  must 
nevertheless  be  taken  that  the  interest  has  been  accumulating 
from  year  to  year.  Sect.  15  enacts  that  a  tax  shall  be  levied 
upon  all  incomes  above  a  certain  amount,  arising  or  accruing 
to  any  person  from  any  kind  of  property,  except  from  land 
subject  to  land  tax,  and  the  same  section  further  provides 
that  "income  shall  be  deemed  to  have  accrued  to  a  person 
within  the  meaning  of  this  section,  although  the  same  be  not 
actually  paid  over  to  such  person,  but  be  credited  in  account, 
or  reinvested,  or  Accumulated,  or  capitalized,  or  otherwise 
dealt  with  in  his  name  or  interest  or  on  his  behalf."  That,  in  my 
opinion,  means  that  there  must  be  some  actual,  tangible  sum  of 
money  which,  being  actually  income,  has  come,  or  been  coming 
to  the  taxpayer,  and  which,  if  not  actually  paid  over  to  him,  has 
been  credited,  reinvested,  accumulated,  or  capitalized  on  his 
behalf.  It  cannot  possibly  be  said  that  debts  which  have  not 
been  paid  as  they  become  due,  are  "  accumulating "  within  the 
meaning  of  this  section. 

I  am,  therefore,  of  opinion  that  inasmuch  as  the  mortgagor  in 
this  case  has  paid  no  interest  he  is  not  entitled  to  deduct  from 
bis  land  tax  a  sum  equal  to  the  income  tax  upon  the  interest 
which  he  ought  to  have  paid,  but  has  not. 

K.8.W.R.,  VoL  XIX.,  Law.  U 
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1898.  Stephen,  J.     I  agree  upon  the   whole  because  I  feel  my- 

LiQuiDATOB  self  constrained  to  adopt  Sir  Julian  Salomon's  interpretation 
N.^Stonet    ^^  ^^®  phrase  "income   tax  leviable"  as  meaning  income  tax 

Investment,  which  can  be  assessed  and  collected  for  that  year.     I  may  be 
Ac,  Co.,  Ltd.  ,  . 

V.  wrong,  but  I  think  it  will  come  as  a  sort  of  revelation  to  mort- 

■Bs  OF      g&g^^s  to  find  that  they  need  not  return  interest  payable  to  them 
Taxation,    m^j^ir  their  mortgages,  but  not  paid. 

Owen,  J.  I  confess  that  I  had  some  difficulty  over  the  con- 
struction of  the  proviso  to  s.  10,  but  it  appears  to  me  that  the 
word  •'  derivable "  can  only  refer  to  the  source  from  which  the 
interest  is  to  be  derived.  It  does  not  contemplate  the  question 
of  whether  the  interest  may  or  may  not  be  paid,  but  merely 
refers  to  interest  which,  whether  paid  or  not,  has  a  mortgage  tor 
its  source.  I  think  the  construction  put  upon  the  proviso  to  s. 
10  by  the  respondents'  counsel  is  the  only  fair  and  right  one. 
Income  tax  is  only  payable  on  income  actually  received,  except 
in  the  cases  provided  for  in  s.  15,  where,  thoagh  not  actually 
received,  it  is  credited,  invested,  or  otherwise  dealt  with  on 
behalf  of  the  person  entitled. 

Appeal  dismissed  with  costs. 

Attorneys  for  appellants :  Johnson,  Minter,  Simpson  <fc  Co. 
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THE  COMMISSIONERS  OF  TAXATION  v,  COVENY.  1898. 

Laniavd  Income  Tax  Assessment  Act,  ss,  10,  36,  68 — Land  tax — Joiivt  owners —      July  29. 

Deduction. 

Joint  owners  of  land  are  not  entitled  to  a  deduction  of  240/.  in  reapeot  of  each  The  C.J. 
tach  owner.  There  is  one  assessment  of  land  owned  jointly,  and  only  one  deduc-  ^u^o. 
tion  is  allowable  from  that  assessment.  Cohen  J. 

Case  stated  by  the  Judge  of  the  Court  of  Review  under  the 
Land  and  Income  Tax  Assessment  Act,  1895. 

The  following  facts  were  proved  or  admitted  at  the  hearing 
before  the  Court  of  Review : — On  the  10th  of  April,  1896,  Con- 
stance May  Coveny  and  Jane  Francas  Coveny  furnished  to  the 
Commissioners  of  Taxation  a  joint  return  of  three  several  parcels 
of  land,  of  which  they  declared  they  were  the  mortgagees  in 
possession  under  three  separate  mortgages.  The  said  mortgages 
were  to  the  said  C.  M.  Coveny  and  J.  F.  Coveny  jointly ;  and 
they  had  contributed  the  moneys  advanced  upon  the  security  of 
the  said  mortgages  respectively  in  equal  proportions.  After  the 
mortgagees  had  entered  into  possession  and  before  the  date  to 
which  the  assessment  referred,  no  division  of  the  said  parcels  of 
land  between  the  mortgagees  had  taken  place.  The  mortgagees 
were  and  are  not  owners  of  any'other  land.  In  the  said  return 
the  mortgagees  claimed  that  there  should  be  deducted,  in  the 
assessment  of  the  returned  land,  two  sums  of  2402.  each ;  ^.6.,  one 
deduction  in  respect  of  each  mortgagee.  The  Commissioners 
disallowed  this  claim,  and  allowed  only  one  deduction  of  2402.  in 
the  joint  assessment. 

The  said  C.  M.  Coveny  and  J.  F.  Coveny  appealed  to  the  Court 
of  Review  against  the  assessment  of  the  Commissioners,  and  the 
Judge  upheld  the  appeal,  holding  that  the  exemption  or  deduction 
referred  to  in  s.  10  (1)  was  a  personal  right  to  the  benefit  of 
which  each  individual  owner  was  entitled ;  and  that,  in  the  cir- 
cumstances of  the  case,  the  Commissioners  ought  to  have  allowed 
deductions  of  2402.  in  respect  to  each  of  the  mortgagees.  The 
Commissioners  appealed. 

U2 
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1898.  The  question  for  the  determination  of  the  Supreme  Ck)urt,  was, 

Commission-  whether,  under  the  circumstances,  an  allowance  of  240Z.  should 
TAXAnoN    ^^  niade  to  each  of  the  said  mortgagees. 

CovEKY.  Sir  Julian  Salomons,  Q.C.,  and  J.  L,  CampbeU,  for  the  Com- 
missioners of  Taxation,  in  support  of  the  appeal.  Joint  tenants 
are  in  law  one  single  owner:  Williams'  Real  Property,  ch.  6,  p.  136; 
and  the  word  "owner"  in  s.  10  (1)  includes  the  plural.  Sect  68 
defines  "  owner ''  to  mean  a  person  jointly  entitled  to  land  as 
mortgagee  in  possession,  which  is  the  present  case,  and  by  s.  36 
joint  owners  are  to  be  assessed  jointly.  In  the  case  of  joint 
owners,  therefore,  there  can  be  only  one  assessment,  and  one 
deduction  from  such  assessment.  Otherwise  by  conveying  to  a 
number  of  persons,  the  tax  could  always  be  evaded. 

Heydon,  Q.C.,  for  the  respondents.  I  do  not  deny  the  general 
law  as  to  the  nature  of  a  joint  tenancy,  but,  in  considering  the 
incidence  of  a  tax  on  land,  the  fact  and  common  sense  of  the 
matter  is  that  if  two  persons  are  joint  owners  of  land  worth 
lOOOi.,  each  is  the  owner  of  land  worth  500i.  The  policy  of  the 
Act  is  to  entitle  every  owner  of  land  to  deduct  his  240^.  Sect 
10  expressly  says  that  the  tax  is  payable  by  every  owner,  i,t,, 
every  several  owner.  The  tax  is,  therefore,  a  tax  on  each  and 
every  land  owner,  not  a  tax  upon  the  land  itself,  and  the  2402. 
is  not  an  exemption,  but  a  deduction  to  which  each  owner  is 
entitled. 

The  Chief  Justice.  I  am  of  opinion  that  the  Judge  of  the 
Court  of  Review  was  wrong,  and  that  only  one  deduction  of  240i. 
should  be  allowed.  Sect.  36  of  the  Land  and  Income  Tax  Assess- 
ment Act  provides  that  joint  owners  of  land  are  to  be  assessed 
jointly,  i.e.;  that  there  is  only  to  be  one  assessment  in  respect  of 
the  land  of  which  they  are  joint  owners,  although  each  is  respon- 
sible for  making  the  returns  and  for  pa3^ment  of  the  tax.  Then, 
by  s.  68,  owner  is  defined  to  include  every  person  who  is  jointly 
or  severally  entitled  to  any  land  whether  as  beneficial  owner, 
mortgagee  in  possession  or  otherwise.  If  then  we  read  the  words 
of  the  definition  clause,  so  far  as  it  applies  to  this  case,  into  s.  10 
in  place  of  the  word  "  owner,"  that  section  will  run  as  follows: — 
"  And  such  tax  shall  be  levied  and  paid  as  follows ; — By  every 
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person  who  is  jointly  or  severally,  whether  at  law  or  in  equity,        1898. 
entitled  to  receive,  or  in  actual  receipt,  or  if  the  land  were  let  to  Commission- 
a  tenant  would  be  entitled  to  receive  the  rents  and  profits  thereof,    taxation 
whether  as  beneficial  owner,  trustee,  mortgagee  in  possession  or         ^•• 
otherwise,  in  respect  of  all  land  of  which  he  is  such  owner  for 
every  pound  of  the  unimproved  value  thereof  as  assessed  under     The  C.J. 
the  provisions  of  this  Act,  after  deducting  the  sum  of  2402/'     It 
appears  to  me  to  be  clear,  therefore,  that  in  respect  of  land  held 
jointly  there  is  to  be  but  one  assessment,  and  from  that  one 
assessment  there  can  only  be  one  deduction  of  240^.     The  right 
to  have  the  deduction  made  is  not  a  personal  right  to  which  each 
individual  owner  is  entitled,  but  a  right  to  have  the  specified 
amount  deducted  once  in  respect  of  each  assessment. 

Owen,  J.  I  am  of  the  same  opinion  and  for  the  same  reasons. 
To  give  effect  to  Mr.  Hey  don's  contention,  you  would  have  to 
read  into  s.  10  (1)  the  words  "  in  respect  of  each  of  the  interests 
of  the  several  owners  "  after  the  first  sentence.  These  words  are 
not  in  the  sub-section,  and  I  see  nothing  to  shew  that  they  are  * 
intended  to  be  implied.  On  the  contrary,  the  various  sections  of 
the  Act  seem  conclusively  to  shew  that  the  deduction  is  to  be 
made  from  the  same  assessment  once,  and  once  only. 

Cohen,  J.,  concurred. 

Appeal  sustained,        , 

Attorneys  for  the  respondents :  Makinson  <Sc  Plunkett 
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1898. 


KING  V.  HENDERSON. 


Jvm  23        Bankruptq/  Act,  1887  (51   Vic,  No.  19),  «.  4  (2);    /?.  SO^BetuonabU  and  pro- 
bable cause— Motive — Abuse  of  process  of  the  Court — Bankruptcy  notice. 

Privy  ProceediogB  which  are  an  abase  of  the  process  of  the  Court  are  ioititnted 

CouncU,*      "without  reasonable  and  probable  caase/'  but  the  mere  motive  with  which  aoch 

proceedings  are  instituted,  not  amounting  to  fraud,  will  not  make  them  an  abuse 

of  the  process  of  the  Court ;  it  must  be  shewn  that  in  the  circumstances  the 

remedy  sought  would  be  unsuitable. 

Rule  80  (which  is  the  same  as  Rule  51  of  the  General  Rules  of  1887)  enablmg 
a  Judge  to  declare  that  no  act  of  bankruptcy  has  been  committed,  is  nUra  riru. 

The  decision  of  the  Registrar  on  a  bankruptcy  petition  does  not  constitute  rn 
judiccUa  with  respect  to  the  sufficiency  of  the  petitioning  creditor's  debt,  snd  hit 
reasoDS  for  such  decision  are  immaterial  upon  any  issue  as  to  the  same.  King  ?. 
Henderson  (1)  affirmed  ;  In  re  Vitoria  (2)  approved. 

The  following  is  the  judgment  of  the  Lords  of  the  Judicial 
•  Committee  of  the  Privy  Council  on  the  appeal  from  the  judgment 
of  the  Supreiiie  Court,  reported  18  N.S.W.  L.R.  1. 

The  facts  of  the  case  and  the  nature  of  the  appeal  appear  in 
the  judgment  of  their  Lordships  and  in  the  report  of  the  case  in 
the  Court  below. 

June  23.         On  June  23rd,  judfi;ment  was  delivered  by 

Lord  Watson.  The  appellant,  in  August,  1896,  brought  the 
present  action  for  damages  against  the  respondent,  before  the 
Supreme  Court  of  New  South  Wales.  The  declaration  sets 
forth  that  the  respondent  falsely  and  maliciously,  and  without 
reasonable  or  probable  cause,  presented  a  petition  to  the  Judge 
in  Bankruptcy,  praying  that  a  sequestration  order  might  be 
made  in  respect  of  the  estate  of  the  appellant,  according  to  the 
provisions  of  the  New  South  Wales  Bankruptcy  Act  of  1887, 
upon  the  allegation  that  the  appellant  had  committed  an  act  of 
bankruptcy,  inasmuch  as  he  did  not  comply  with  the  require- 
ments of  a  bankruptcy  notice  procured  at  the  instigation  of  the 

(Ij  18  N.S.W.  L.R.  1.  (2)  [1894]  2  Q.B.  387  ;  1  Man.  236. 

*  Present :  Lord  Watson,  I^ord  Hobhohse,  Lord  Da  vet,  Sir  Richard  Couch. 
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respondent  to  be  issued  by  one  Alexander  Hallen  against  the        ^^8' 
appellant;  tbat  the  appellant  shewed  cause  against  ther  said       Kmo 
petition,  and  disputed  the  commission  of  the  said  act  of  bank-  hbkderson. 
raptcy,  and  that  the  said  petition  was  dismissed ;  that  it  was 
afterwards  ordered  by  the  Judge  in  Bankruptcy  that  the  said 
bankruptcy  notice  should  be  set  aside,  and  that  it  was  thereupon 
declared  by  the  Judge  that  the  said  act  of  bankruptcy  had  not 
been  committed  by  the  appellant ;  that  all  proceedings  in  respect 
of  said  petition  were,  upon  such  dismissal  and  order  and  declara- 
tion as  aforesaid,  determined;   and  that  the  appellant  had,  by 
reason  of  the  premises,  been  damacred  in  his  business  and  other- 
?rise.    The  declaration  was  met  by  a  note  of  pleas  and  demurrer 
for  the  respondent,  the  terms  of  which  it  is  unnecessary  to  recite. 

Upon  these  pleadings  the  parties  joined  issue,  and  the  case 
went  to' trial  before  Cohen,  J.,  and  a  jury,  on  the  14th  December, 
1896,  when  three  witnesses,  including  himself,  were  examined  for 
the  appellant.  At  the  close  of  the  appellant's  evidence,  the 
respondent  moved  for  a  nonsuit,  which  was  allowed  by  the 
presiding  Judge.  On  the  29th  December,  1896,  the  appellant 
filed  a  rule  Tim,  calling  upon  the  respondent  to  shew  cause  why 
the  non.«uit  should  not  be  set  aside,  and  a  new  trial  granted. 
After  hearing  counsel  for  the  appellant,  the  Court  by  a  majority, 
con-sisting  of  Barley,  C.J.,  and  Owen,  J.,  refused  the  rule.  Stephen, 
J.,  was  of  opinion  that  the  rule  should  be  allowed  to  go  on,  in 
order  that  the  points  raised  might  be  more  fully  argued. 

It  appears  from  the  evidence  that  the  appellant,  who  had 
previously  carried  on  business  as  a  stevedore  and  wool  presser, 
on  the  2nd  August,  1893,  entered  into  partnership,  for  the  term 
of  five  years,  with  one  William  Collins,  under  the  firm  name  of 
H.  J.  King  &  Co.,  for  the  purpose  of  carrying  on  the  business  of 
wool  pressers,  stevedores,  and  shipping  agents,  at  Sydney  and 
elsewhere.  By  the  contract  of  co-partnery  it  was  stipulated 
that  Collins  should,  if  he  thought  fit,  be  at  liberty  to  remain  in 
his  employment  of  shipping  clerk  in  the  office  of  the  German 
Australian  Steam  Ship  Company,  and  to  accept  any  other  similar 
position  during  the  continuance  of  the  partnership;  and  also 
that  the  appellant  should  have  the  active  conduct  of  the  business 
of  the  firm,  and  should  receive  a  salary  of  400i.  per  annum. 
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^^8-       Lordships  are  of  opinion  that  the  order  of  the  learned  Judge,  in 
Kino        go  far  as  it  declares  that  no  act  of  bankruptcy  had  been  committed 
Henderson,  by  the  appellant,  went  beyond  his  jurisdiction,  and  was  unwar- 
ranted by  the  Bankruptcy  Act  of  the  colony.     These  Acts  define, 

Lord  Watson,      ,  ^  ,  ^    ^  ,  ^ ,  ,  , 

with  great  minuteness,  the  various  ways  in  which  an  act  of 
bankruptcy  may  be  constituted,  one  of  them  being  by  a  bank- 
ruptcy notice  under  s.  4  (2)  of  the  principal  Act.  When  an 
application  is  made  for  a  sequestration  order,  which  complies 
with  the  requirements  of  ss.  6,  7  and  8  of  the  same  Act,  ample 
discretion  is  vested  in  the  Judge  either  to  grant  or  refuse  the 
petition ;  and,  if  a  sequestration  order  be  made,  it  may  subse- 
quently (s.  5  [II.])  be  discharged  or  annulled.  But  whilst  the 
Judge  may^  in  his  discretion,  competently  refuse  to  follow  up  an 
act  of  bankruptcy  by  issuing  a  sequestration  order,  the  statutes 
give  him  no  jurisdiction  to  annul  an  act  of  bankruptcy,  or  to 
declare  that  it  never  was  committed.  There  is  no  authority  to 
be  found  for  the  procedure  of  the  learned  Judge,  save  in  the  51st 
of  the  General  Rules  framed  by  the  Court,  which  provides  that 
"  When  the  Judge  makes  an  order  setting  aside  the  bankruptcy 
notice,  he  may  at  the  same  time  declare  that  no  act  of  bankruptcy 
has  been  committed  by  the  debtor  under  such  notice."  Now  the 
only  power  which  the  Court  has  to  frame  rules  is  conferred  by 
s.  119  of  the  principal  Act,  and  it  is  strictly  limited  to  rules  "  for 
the  purpose  of  regulating  any  matter  under  this  Act."  In  the 
opinion  of  their  Lordships,  a  rule  empowering  the  Judge  to  make 
a  declaration  that  no  act  of  bankruptcy  had  been  committed 
under  the  notice,  is  in  no  sense  a  regulation  either  framed  or 
calculated  to  carry  out  the  objects  of  the  Act.  It  is,  in  their 
opinion,  the  new  creation  of  a  jurisdiction  which  the  Legislature 
withheld,  it  is  inconsistent  with  and  so  far  repeals  the  plain 
enactments  of  the  statute,  and  it  takes  away  from  creditors  the 
absolute  right  which  the  statute  gave  them  of  founding  a  petition 
for  a  sequestration  order  upon  the  bankruptcy  notice. 

Upon  the  hearing  of  this  appeal,  it  was  maintained  for  the 
appellant  that  the  orders  of  the  Court  below  ought  to  be  reversed, 
and  the  action  remitted  for  new  trial,  upon  two  separate  grounds; 
the  first  of  these  being  that  certain  documentary  evidence  had 
been  unduly  rejected  by  the  presiding  Judge;   and  the  second, 
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thai  the  learned  Judge,  instead  of  directing  a  nonsuit,  ought  to        1898. 
have  submitted  to  the  jury  certain  issues  which  were  only  fitted       King 
for  their  consideration.     Their  Lordships  do  not  think  that  either  hkndkbson. 
of  these  objections,  which  they  will  notice  in  their  order,  is  well- 
founded. 

At  the  trial  the  decision  of  the  Registrar,  dated  the  3rd  July, 
1896,  dismissing  the  respondent's  petition  for  an  order  seques- 
trating the  appellant's  estate  was  admitted  without  objection.  But 
an  objection  was  taken  when  the  appellant's  counsel  tendered  in 
evidence  "the  full  written  judgment"  delivered  by  the  Registrar 
on  that  occasion.  The  document  thus  tendered  was,  in  their 
Lordships'  opinion,  rightly  rejected  by  the  presiding  Judge. 
Sect.  8,  sub-ss.  (2)  and  (4)  of  the  New  South  Wales  Act  of 
1887,  give  the  Registrar  no  jurisdiction,  except  to  grant  or  to 
dismiss  a  creditor's  petition  for  sequestration.  The  terms  of  that 
clause  and  of  these  sub-sections  are  substantially  the  same  with 
those  of  8.  7,  sub-ss.  (2)  and  (3)  of  the  English  Bankruptcy  Act, 
1883  ;  and  it  was  held  by  the  Court  of  Appeal  in  Ex  parte 
Vitoria  (I)  that  the  decision  of  the  Registrar,  affirming  the 
insufficiency  of  the  petitioning  creditor's  debt,  did  not  constitute 
m judicata.  Lord  Eaher,  M.R,  observed,  "all  that  he  (i.e.,  the 
Registrar)  can  do  is  to  refuse  to  make  a  receiving  order  in  respect 
of  the  judgment  debt.  That  is  the  limit  of  his  discretion.  That 
being  so,  the  case  does  not  come  within  the  doctrine  of  res 
judicata  at  all."  In  their  Lordships'  opinion,  these  observations 
we  equaUy  applicable  to  the  statute  of  New  South  Wales.  The 
order  made  by  the  Registrar  on  the  3rd  July,  1896,  is  very 
properly  confined  to  a  simple  dismissal  of  the  respondent's 
petition.  The  reasons  by  which  he  was  influenced,  or  which  he 
may  have  thought  fit  to  assign  in  delivering  judgment,  are 
immaterial,  because  they  could  not  raise  an  estoppel  against  the 
•  respondent;  and  the  document  tendered,  if  it  had  been  admitted, 
would  have  amounted  to  nothing  more  than  hearsay  evidence  of 
ihe  opinion  of  an  individual  upon  points  which  he  had  no  juris- 
diction to  determine. 

In  support  of  his  other  and  more  serious  objection  to  the 
conduct  and  result  of  the  trial,  the  appellant's  counsel  mainly 

(1)  [1894]  2  Q.6.  387  ;  1  Mao.  236. 
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^^^8.        relied  upon  the  evidence,  as  shewing  or  tending  to  shew  that,  in 

Kino       presenting  his  petition  for  a  sequestration  order,  the  respondent 

Hkndbbson.  was  actuated,  not  by  an  honest  wish  to  secure  payment  of  the 

Lord  Wabtm   ^^^^  which  the  appellant  owed  him,  but  by  a  desire  to  efiect  the 

dkclusion  of  the  appellant  from  the  firm  of  H.  J.  King  &  Ca 

He  maintained  that  the  respondent's  resort  to  sequestration  in 

bankruptcy  with  that  motive  and  with  that  object  constituted 

an  abuse  of  the  process  of  the  Court,  and  a  fraud ;  and  that  the 

Judge  ought,  in  some  form,  to  have  remitted  to  the  jury  the 

question  whether  the  respondent  had  been  guilty  of  such  abase 

and  fraud,  with  the  direction  that,  in  the  event  of  their  answering 

the  question  in  the  affirmative,  they  ought  to  return  a  verdict 

for  the  appellant. 

Their  Lordships  do^not  dispute  the  soundness  of  the  proposi- 
tion that  a  plaintiff  or  petitioner,  who  institutes  and  insists  in  a 
process  before  the  Bankruptcy  or  any  other  Court,  in  circum- 
stances which  make  it  an  abuse  of  the  remedy  sought,  or  a  f  rand 
upon  the  Court,  cannot  be  said  to  have  acted  in  that  proceeding 
either  with  reasonable  or  probable  cause.  But,  in  using  that 
language,  it  becomes  necessary  to  consider  what  will,  in  the 
proper  legal  sense  of  the  words,  be  sufficient  to  constitute  what 
is  generally  known  as  an  abuse  of  process  or  as  fraud  upon  the 
Court.  In  the  opinion  of  their  Lordships,  mere  motive,  however 
reprehensible,  will  not  be  sufficient  for  that  purpose ;  it  must  be 
shewn  that,  in  the  circumstances  in  which  the  interposition  of 
the  Court  is  sought,  the  remedy  would  be  unsuitable,  and  would 
enable  the  person  obtaining  it  fraudulently  to  defeat  the  rights 
of  others,  whether  legal  or  equitable. 

In  Ex  parte  GaUimore  (1)  a  tenant  moved  to  set  aside  a 
commission  of  bankruptcy,  issued  at  the  instance  of  his  landlord 
upon  two  grounds,  (1)  that  he  was  not  a  trader  within  the 
meaning  of  the  statutes  then  in  force,  and  (2)  that  the  commission 
had  been  taken  out  by  his  landlord,  contrary  to  the  good  faith  of 
their  mutual  contract,  with  the  object  of  determining  his  mineral 
lease.  The  Lord  Chancellor  (Lord  Eldon)  directed  issues  to  try 
the  question  whether  the  applicant  was  a  trader.  With  regard 
to  the  second  ground  upon  which  the  motion  was  based,  the 

(1)  2  Rose  424. 
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noble  and  learned  Lord,  in  giving  judgment,  observed : — "  I  see  1898. 
no  reason  why  the  process  in  bankruptcy  should  not  be  aflFected  King 
by  the  same  species  of  fraud  which  would  affect  and  set  aside  uknderson. 
any  other  process  in  any  other  Court."  In  the  subsequent  case 
oi  Ex  parte  Wilbran  (1),  which  depended  before  the  Vice- ^^  ^''^^• 
Chancellor  (Sir  John  Leach),  a  mercantile  firm  who  were  creditors 
of  another  firm  arrested  its  individual  partners,  all  of  whom  put 
in  bail,  with  the  exception  of  Wilbran,  who  remained  in  prison 
for  two  months,  when  he  was  made  bankrupt  by  the  incarcera- 
ting creditors.  Wilbran  then  petitioned  to  supersede  the  com- 
mission, on  the  ground  that  it  had  been  unfairly  used  for  the 
purpose  of  dissolving  the  partnership  in  so  far  as  he  v?  as 
concerned.  The  petition  was  opposed  by  the  creditor  firm,  who 
did  not,  apparently,  dispute  the  fact  that  they  desired  and 
intended  to  put  an  end  to  Wilbran's  connection  with  his  firm, 
but  pleaded  that  such  motive  was  not  a  ground  of  interference, 
either  on  general  equity,  or  as  an  abuse  of  the  commission.  Sir 
Jolin  Lea^h,  after  conferring  with  the  Lord  Chancellor,  dismissed 
the  petition.  His  Honour  said :  "  That  a  commission  was,  in  a 
qualified  sense,  a  legal  right,  like  an  action,  and  that  Courts  of 
justice  had  no  concern  with  the  motives  of  parties  who  asserted 
a  legal  right.  In  Ex  parte  Harcourt  (2)  the  bankrupt  himself, 
with  a  view  to  dissolve  the  partnership,  procured  a  commission 
to  be  issued  against  him.  Being  the  bankrupt's  commission  it 
oould  not  stand.  In  Ex  parte  Oallimore  (3)  the  commission  was 
used  for  a  fraudulent  purpose.  He  fully  adopted  the  principle 
of  these  cases.  Here  it  appeared  that  the  petitioning  creditors, 
having  no  concert  with  the  other  partners,  desired  to  operate  a 
dissolution,  considering  it  an  advantageous  measure  for  them 
that  the  bankrupt  should  not  continue  in  a  firm  with  which  they 
had  large  dealings.  There  was,  in  this,  no  fraud,  and  it  is  not 
enough  that  there  be  a  bye  motive,  unless  there  be  fraud." 

The  very  intelligible  principle  which  was  recognised  in  Ex 
parte  WUbran,  does  not  appear  to  their  Lordships  to  have  been 
departed  from  in  any  of  the  subsequent  decisions  which  were 
brought  under  their  notice  by  the  industry  of  the  appellant's 

(1)  5  Maddock  1.  (2)  2  Rose  203. 

(3)  2  Rose  424. 
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1898.        counsel.     Motive  cannot  in  itself  constitute  fraud,  although  it 

1 1  • 

KiKo  may  incite  the  person  who  entertains  it  to  adopt  proceedin;i[s 
Hendkbson.  which,  if  successful,  would  necessarily  lead  to  a  fraudulent  result: 
and  it  is  not  the  motive,  but  the  course  of  procedure  which  leads 
*''*•  to  that  result,  which  the  law  regards  as  constituting  fraud.  In 
Ex  parte  Daviea  ( 1 )  the  Court  of  Appeal  refused  to  make  an 
adjudication  in  bankruptcy,  where  it  was  clearly  shewn  that  the 
proceeding  had  been  used  and  was  meant  to  be  used  for  thei| 
illegitimate  and  fraudulent  purpose  of  extorting  money  from  the 
debtor.  And,  again,  in  Ex  parte  Griffin  (2)  the  same  Court, 
although  there  was  a  good  petitioning  creditor's  debt,  and  an  act 
of  bankruptcy  had  been  committed,  refused  to  make  an  adjudica- 
tion. The  ratio  of  the  decision  was  thus  explained  by  Lord 
Justice  James : — "  I  think  I  never  knew  a  case  so  transparent  as 
to  the  fraud  with  which  the  whole  thing  was  conceived,  and  the 
oppression  which  it  was  intended  to  exercise.  It  would,  I  think, 
be  a  shocking  thing  for  any  Court  of  justice  in  a  civilised  country 
to  be  made  the  instrument  of  proceedings  like  these." 

Counsel  for  the  appellant  argued,  with  great  plausibility,  that 
on  the  trial  of  a  case  like  the  present,  involving  the  inquiry 
whether  the  proceedings  complained  of  were  taken  without 
reasonable  and  probable  cause,  it  is  within  the  province  of  the 
jury  and  not  of  the  Judge,  to  find  the  facts  upon  which  the 
question  of  probable  cause  depends,  and  that  it  is  for  the  Judge, 
upon  these  facts,  to  determine  the  question  of  law.  The  rule 
was  so  laid  down  by  the  House  of  Lords  in  Lister  v.  Ferryman 
(3).  Their  Lordships  admit  the  propriety  and  cogency  of  the 
rule  in  any  and  every  case  where  the  facts  admit  of  its  applica- 
tion. But  it  appears  to  them  that  the  circumstances  of  the 
present  case,  as  these  are  disclosed  in  the  evidence  of  the 
appellant,  are  very  different  in  their  character  from  the  facts,  as 
appearing  in  the  evidence,  with  which  the  noble  and  learned  Lords 
had  to  deal  in  Lister  v.  Ferryman.  It  certainly  is  not  the  duty 
of  the  presiding  Judge  to  submit  any  issue  of  fact  to  the  jury 
which  is  not  fairly  raised  by  the  evidence.  There  is,  no  doubt, 
evidence  by  the  appellant  tending  to  shew  that  the  respondent, 
in  petitioning  for  a  sequestration  order,  was  influenced  by  a 

(1)  3  Ch.  Div.  461.  (2)  12  Ch.  Div.  480. 

(3)  L.U.  4H.L.  521. 


V. 

Henderson. 
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desire  to  get  the  appellant  out  of  the  firm  of  H.  J.  King  &  Co.  1898. 
But  their  Lordships  have  been  unable  to  find  in  the  evidence  any  kimo 
fact  or  circumstance  calculated  to  raise  the  question  whether,  in 
petitioning  for  sequestration  of  the  appellant's  estate,  the  respon- 
dent had  committed  a  fraud  upon  the  law  or  upon  the  Court;  and,  Lord  Watson 
in  their  opinion,  the  learned  Judge  would  not  have  been  justified 
in  raising  such  an  issue,  even  if  he  had  been  invited  to  do  so. 

Their  Lordships  are  satisfied  that,  in  point  of  fact,  no  such 
issue  was  raised  by  the  appellant  in  either  of  the  Courts  below. 
There  is  no  reference  to  it  in  the  note  made  by  the  presiding 
Judge  of  the  argument  of  the  appellant's  counsel  against  the 
respondent's  motion  for  a  nonsuit;  and,  what  is  of  more 
importance,  it  is  not  raised  in  the  memorandum  for  a  rule  nisi 
which  was  filed  by  the  appellant.  In  that  document  it  is 
pleaded  (Art.  7)  that  the  learned  Judge  ought  to  have  ascertained 
by  the  verdict  of  the  jury  whether  the  respondent  presented  his 
bankruptcy  petition  for  the  concealed  purpose  of  forcing  the 
appellant  out  of  the  partnership  of  H.  J.  King  &  Co. ;  and  also 
(Art  11)  ought  to  have  directed  the  jury  that  "the  presentation 
of  a  petition  for  an  ulterior  private  purpose  other  than  the  equal 
distribution  of  a  debtor's  assets  is  a  fraud  upon  the  Court  of 
Bankruptcy."  A  direction  in  these  terms  would,  according  to 
their  Lordships'  opinion,  have  been  clearly  erroneous.  A  desire 
and  intention,  on  the  part  of  the  petitioning  creditor,  to  terminate 
a  partnership  connection  between  the  debtor  and  a  firm  which 
owed  money  to  him  and  to  Mr.  Wood  whom  he  represented  as 
agent,  is  simply  a  bye-motive,  which  would  not  taint  his  procedure, 
onleas  there  were  proof  of  positive  fraud,  which  is  absent  in  this 
case.  It  was  not  necessary  for  the  learned  Judge  to  submit  any 
question  to  the  jury  as  to  the  alleged  motive  of  the  respondent; 
because,  on  the  assumption  that  it  did  exist,  which  has  never 
been  seriously  disputed,  there  are  no  legal  grounds  for  coming 
to  the  conclusion  that  the  respondent  had  acted  without  reason-  ^ 
able  and  probable  cause. 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 

affirm,  the  judgment  appealed  from.     The  appellant  must  pay  to 

the  respondent  his  costs  of  this  appeal. 

Order  accordingly. 

Attorneys  for  the  plaintiff" :   White  &  Wolstenholme. 
Attorneys  for  the  defendant :  Sly  <t  Russell. 

N.S.W.R.,  VoL  XIX.,  Law.  V 
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HEATH  V.  COMMERCIAL  BUILDING  and  INVESTMENT  CO. 

Registration  of  Dveda  Act  (7  Vic.  No.  16),  h,  16 — Marrieil  woman — AcbMnckda- 

ment — Powe  r  of  appointment. 

It  is  not  necessary  for  a  deed  made  by  a  manned  woman  executing  a  power  of 
appointment  to  be  acknowledged  under  s   16  of  the  Registration  of  Deeds  Act 

New  TRIAL  MOTION. 

This  was  an  action  brought  under  s.  117  of  the  Real  Property 
Act.  The  plaintiff  alleged  that  she  was  the  owner  in  fee  simple 
of  certain  land,  and  that  the  defendants,  without  anj*  title  there- 
to, had  obtained  a  certificate  of  title  to  the  said  land  under  the 
provisions  of  the  said  Act. 

It  appeared  that  the  plaintiflf  had  been  married  to  one  G.  6. 
Barton,  and  that  he  had  by  his  will  devised  to  her  all  his  I'eal 
estate  'Ho  and  for  such  uses  and  trusts,  intents,  and  purposes  as 
the  said  Mary  Ann  Barton"  (the  plaintiff),  "notwithstanding 
coverture,  shall  by  any  deed  or  deeds  ....  or  by  her  last 
will  and  testament  direct,  limit  and  appoint,  and  in  default  of 
and  until  such  appointment  ....  to  the  use  of  the  said 
Mary  Ann  Barton,  her  heirs  and  assigns,  free  from  the  debts,  con- 
trol, and  engagements  of  any  husband  with  whom  she  shall  or 
may  hereafter  intermarry." 

On  the  14th  November,  1870,  Barton  died. 

On  the  11th  June,  1880,  the  plaintiff  married  Richard  Heath, 
her  present  husband. 

On  the  7th  July,  1881,  the  plaintiff*  mortgaged  the  land 
devised  to  her  by  Mr.  Barton  to  certain  persons,  who  subsequently 
conveyed  the  land  to  the  defendants. 

The  defendants  afterwards  applied  for  and  obtained  a  certiticate 
of  title  for  this  land  under  the  provisions  of  the  Real  Property 
Act. 

The  mortgage  of  the  7th  July,  1881,  was  not  acknowledged 
under  s.  16  of  the  Registration  of  Deeds  Act  (7  Vic.  No.  16). 
The  mortgage  recited  the  will  of  G.  B.  Barton,  the  death  of 
Barton,  that   the   plaintiff  had  married,  and  was  the  wife  of 
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Richard  Heath,  and  that  the  said  Richard  Heath  had  occasion  for        1898. 
the  sum  of  2,5001.,  and  had  applied  to  the  said  mortgagees  to      Heath 
advance  such  sum  to  him,  which  they  had  agreed  to  do,  and  it  Commekcial 

was  witnessed,  "that  in  consideration   of    2,5001,  by  the  said   Building  & 

,      Investment 

mortgagees  to  the  said  R.  Heath,  paid  at  the  request  of  the  said  Co. 
M.  A.  Heath,  she,  the  said  M.  A.  Heath,  in  exercise  of  the  power 
in  the  said  will  contained,  and  of  all  other  powers  her  thereunto 
enabling,  did  direct  and  appoint  that  the  lands  hereinafter 
described  should  thenceforth  go,  remain,  and  be  to  the  use  of  the 
said  mortgagees,  their  heirs  and  assigns."  And  there  was  a 
proviso  for  redemption  on  payment  of  the  said  mortgage  moneys. 
At  the  trial  it  was  agreed  that  the  deeds  and  documents  relating 
to  the  case  should  be  put  in  evidence,  and  that  the  land  should 
be  valued  at  1,400Z.,  and  that  a  verdict  should  be  entered  for  the 
defendants,  and  leave  was  reserved  to  the  plaintiflF  to  move  to 
set  aside  that  verdict,  and  enter  the  verdict  for  her  for  the  sum 
ofl,400J. 

The  rule  was  granted  upon  the  grounds — 

(1)  That  upon  the  documents  put  in  evidence,  and  the  various 
admissions  made,  the  plaintiff  was  entitled  to  have  the  verdict 
entered  for  her  for  the  sum  of  l,400i.  (2)  That  the  mortgage 
of  the  7th  July,  1881,  from  the  plaintiff  to  the  mortgagees, 
mentioned  therein,  not  being  acknowledged  by  her  apart  from 
her  husband,  was  ineffectual  to  transfer  any  interest  to  the  said 
mortgagees,  or  any  person  claiming  through  them. 

Balston  and  Windeyer,  for  the  plaintiff.  Although  under  the 
English  law  it  is  unnecessary  that  a  power  of  appointment 
executed  by  a  married  woman  should  be  acknowledged,  we 
submit  that  it  is  necessary  under  our  Act  (7  Vic.  No.  16).  In 
the  English  Act  (3  &  4  Will.  IV.  c.  74)  there  is  a  proviso  (see  s. 
78)  which  renders  an  acknowledgment  in  such  a  case  unnecessary; 
but  in  our  Act  there  is  no  such  proviso.  Sect.  16  refers  to  *'any 
dted"  and,  therefore,  any  deed  conveying  land  made  by  a  married 
woman  must  be  acknowledged.  Secondly,  the  substance  of  the 
deed  must  be  considered.  It  was  not  intended  that  the  mortgage 
Bhould  operate  as  a  power  of  appointment.     Under  the  will  the 

V  2 
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I8d8.        plaintiff  had  an  estate  in  fee  simple  until  appointment,  and  the 
Heath       mortgage   was  a  conveyance  of  the  fee,  and,  therefore,  should 
Commercial  ^^^e  been  acknowledged. 
B01LDING&       [Xhe   Chief   Justice.      She   could   only   divest    herself   by 

Investment        *■    ^  ^  "^  •  -^ 

Co.         appointment,  and  in  the  mortgage  there  is  the  express  provision 

that  she  "  in  exercise   of  the  power  in  the  will  contained  did 

direct  and  appoint,"  &c.] 

But  the  mortgage  in  substance  is  a  conveyance  of  the  fee. 

They  referred  to  A.J.S.  Bank  v.  Bradley  (1);  Palmer  v. 
Payne  (2) ;  Fat^well  on  Powers,  116,  117;  Wy^ine  v.  Griffitlt  (3) ; 
Nicholl  V.  Jones  (4) ;  Lassence  v.  Tiemey  (5). 

J.  L.  Campbell  and  Leibius,  for  the  defendants.  This  mort- 
gage was  not  a  conveyance.  It  was  merely  the  exercise  of  the 
power  of  appointment,  and,  therefore,  s.  16  does  not  apply.  No 
interest  was  conveyed  by  the  deed  exercising  the  power.  Where 
a  power  of  appointment  is  exercised,  the  conveyance  is  by  the 
instrument  creating  the  power,  and  not  by  the  deed  exercising 
the  power.  Sect.  16  was  only  passed  to  provide  for  cases  where 
before  the  Act  it  would  have  been  necessary  to  levy  a  fine  and 
suffer  a  recovery ;  but  in  the  exercise  of  a  power  of  appointment 

fines  and  recoveries  were  not  uecessarv. 

•> 

Sugden  on  Powers  (8th  Ed.),  lo3,  470;    Maundrell  v.  Maun- 
drell  (6) ;  Skeeles  v.  Shearly  (7) ;  Ray  v.  Pang  (8). 
They  were  stopped. 

The  Chief  Justic:e.  In  this  case  it  appears  that  the  plaintiff 
Mrs.  Ueath  had,  previouslj'  to  her  luarriage  with  her  present 
husband,  been  married  to  Mr.  Barton.  Before  Mr.  Barton  died 
he  made  a  will  by  which  he  devised  the  whole  of  his  real  estate 
to  his  wife  to  such  uses  and  trusts  as  she  should  by  deed  or  will 
appoint,  and  in  default  of,  and  until  appointment,  to  her  in  fee. 
Mr.  Barton  died,  and  after  his  death  she  married  Mr  Heath. 
Wanting  to  raise  some  money  for  her  husband  she  executed  a 
mortgage  in  which  the  will  of  Mr.  Barton  was  recited,  and  the 
death  of  Mr.  Bartcm,  and  her  marriai^e  with  Mr.  Heath  were  also 

(1)  17N.S.W.  L.R.  208;  13  W.N.  61.  (5)  1  McN.  &  G.  551. 

1.2)  17  N.S.W.  L.R.  Eq.  50 ;  12W.N.  129.  (6)  10  Ves.  254. 

(3)  1  Russell  2S3.  (7)  8  Sim.  153. 

(4)  36  L.J.  Ch.  554.  (8)  5  B.  &  Aid.  561. 
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recited,  and  she  appointed  this  property  to  the  mortgagee  in  fee  1898. 
simple  with  a  power  of  redemption  on  payment  of  the  money  Hkath 
lent.  This  deed  was  not  acknowledged  under  s.  16  of  the  Commercial 
Registration  Act,  7  Vic.  No.  16.  It  appears  that  subsequently  fj^^'^^^^j^* 
the  mortgagees  applied  for  and  got  a  certificate  of  title  under  Co. 
the  Real  Property  Act  for  this  land.  That  certificate  having  xheCJ 
been  obtained,  Mra  Heath  was  advised  that  she  ought  to 
have  acknowledged  the  deed,  and  that,  therefore,  she  was  not 
bound  by  it,  and  that  it  was  a  mistake  on  the  part  of  the 
mortgagees  having  brought  the  land  under  the  Act,  and  a 
mistake  on  the  part  of  the  Registrar- General  having  issued  the 
certificate,  and  accordingly  she  brought  this  action  under  the  Act 
against  the  mortgagees,  and  it  was  arranged  at  the  trial  that  if 
she  was  entitled  to  succeed  the  verdict  should  be  entered  for 
her  for  the  sum  of  1,400/.,  and  by  consent  the  verdict  was  entered 
for  the  defendant.  The  plaintiff  now  moves  to  set  aside  that 
verdict  and  to  have  the  verdict  entered  for  her  for  the  sum  of 
l,400i.  The  whole  question  turns  upon  whether  the  mortgage 
should  have  been  acknowledged  by  her  under  s.  16.  After 
hearing  argument  I  have  come  to  the  conclusion  that  it  should 
not  have  been  acknowledged.  This  mortgage  was  merely  the 
exercise  by  her  of  the  power  of  appointnient  contained  in  the 
will,  and  was  not  the  execution  by  her  of  a  deed  by  which  she 
conveyed  any  interest  of  her  own.  It  is  quite  clear  that  a  person 
in  executing  a  power  of  appointment  contained  in  a  will  merely 
carries  out  the  intention  of  the  testator  and  does  not  execute  any 
conveyance  of  his  own :  see  Maundrell  v.  Maundrell  (1). 
In  this  case,  when  executing  the  mortgage,  she  was  not  convey- 
ing any  interest  of  her  own,  but  was  merely  acting  as  the  donee 
of  the  power  of  appointment.  She  therefore  does  not  come 
within  the  terms  of  the  section. 

Stephen,  J.,  and  Cohen,  J.,  concurred. 

Rule  discharged  with  costs. 

Attorneys  for  the  plaintiff:   White  &  Wolstenholive. 
Attorneys  for  the  defendant :  Johnson,  Minter,  Simpson  &  Co. 

(I)  10  Ves.  Jan.  246. 
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TOY  V.  DARCEY. 
District  Courts  Act,  «.  71 — New  trial — Grounds  Jar  granting, 

1898.  The  power  of  granting  a  new  trial  conferred  by  s.  71  is  not  an  abaolate  power  to 

May  27.       ^  exercised  upon  any  grounds  which  the  Judge  may  think  fit,  bat  is  subject  to 

July  26.       the  same  limitation  as  to  the  grounds  on  which  a  new  trial  may  be  granted  by  the 

Supreme  Court. 

The  C.J.  An  appeal  lies  from  the  decision  of  a  District  Court  Judge  granting  a  new  trial. 

0.  B.  Sitnpton  J. 

Cohen  J.  DISTRICT  CoURT  APPEAL. 

This  was  an  appeal  by  the  defendant  against  the  decision  of 
Murray y  D.C.  J.,  by  which  he  set  aside  a  judgment  in  favour  of 
the  defendant  and  granted  a  new  trial. 

The  plaintiff  brought  an  action  to  recover  damages  caused  by 
the  Jbite  of  a  dog.  The  defence  was  that  the  dog  did  not  belong 
to  the  defendant.  The  plaintiff  having  failed  to  prove  this  fact 
to  his  Honour's  satisfaction,  his  Honour  found  a  verdict  for  the 
defendant.  The  plaintiff  applied  for  a  new  trial  on  two 
grounds : — 

(1)  That  the  plaintiff  was  taken  by  surprise  owing  to  the 
evidence  given  by  the  defendant  that  he  was  not  the  owner  of 
the  dog  which  bit  the  plaintiff,  after  the  defendant  had  obtained . 
an  order  from  the  plaintiff  to  allow  a  medical  practitioner  (Dr. 
Wright)  to  inspect  the  plaintiff,  and  the  fact  of  the  defendant 
calling  Dr.  Wright  to  swear  as  to  the  extent  and  nature  of  the 
injury  sustained  by  the  plaintiff. 

(2)  That  the  plaintiff's  attorney,  since  the  date  of  the  trial  of 
this  action,  has  obtained  further  evidence  which,  in  his  opinion, 
will  prove  conclusively  that  the  defendant  is  the  owner  of  the  dog 
which  bit  the  plaintiff. 

An  affidavit  was  filed  by  the  managing  clerk  of  the  plaintifl's 
attorney,  which  stated  "  the  evidence  given  by  the  defendant  on 
the  trial  of  the  said  action  that  he  was  not  the  owner  of  the  dog 
which  bit  the  plaintiff  caused  the  plaintiff  great  surprise,  as  the 
defendant's  attorney  applied  to  the  plaintiffs  attorney  for  an 
order  to  allow  a  medical  practitioner  to  inspect  the  plaintiff,  and 
such  order  was  accordingly  o;iven  and  such  inspection  was  made 
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by  Dr.  Wright,  and  on  the  trial  Dr.  Wright  was  called  as  a  witness        1898. 
for  the  defendant  and  gave  evidence  as  to  the  nature  and  extent        Poy 
of  the  injury  sustained  by  the  plaintiff.     Since  the  date  of  the     d^^jy 
trial  I  have  obtained  further  evidence  which,  in  my  opinion,  will 
prove  conclusively  that  the  defendant  is  the  owner  of  the  dog 
which  bit  the  plaintiff." 

The  above-mentioned  affidavit  was  the  only  affidavit  recited  in 
the  order  granting  a  new  trial.  On  the  application  for  a  new 
trial  the  only  point  taken  by  the  defendant's  attorney  was  that 
"  there  was  no  evidence  before  his  Honour  of  surprise  so  as  to 
entitle  the  plaintiff  to  a  new  trial." 

The  rule  nisi  called  upon  the  plaintiff  to  shew  cause  why  that 
order  should  not  be  set  aside  on  the  ground  that  there  was  no 
evidence  of  surprise  before  his  Honour  entitling  the  plaintiff  to 
an  order  for  a  new  trial. 

Teece,  for  the  applicant. 

Qarla7id,tor  the  respondent,  took  the  preliminary  objection  that 
as  there  were  two  grounds  on  which  the  plaintiff  moved  for  a  new 
trial,  and  as  the  only  objection  taken  before  his  Honour  was  that 
there  was  no  evidence  as  to  one  of  them,  and  his  Honour  granted 
a  new  trial  generally,  no  matter  how  wrong  his  Honour  may  have 
been  in  granting  the  new  trial,  no  objection  having  been  taken  as 
to  the  other  no  appeal  lies  to  this  Court.  No  note  was  taken  as 
to  the  latter  point:  Saxton  v.  Stuart  (1). 

Teece.  The  two  grounds  really  resolve  themselves  into  one 
ground,  and  therefore  the  point  was  sufficiently  taken  before  his 
Honour.  On  an  application  for  a  new  trial  on  the  ground  of 
surprise  a  party  must  shew  not  only  that  he  was  taken  by  surprise, 
but  that  he  is  prepared  with  evidence  on  the  point  which,  if  given 
on  the  first  trial,  would  have  entitled  him  to  a  verdict. 

Garland  in  reply. 

The  Court  (The  Chief  Justice  and  Cohen,  J.,  G.  B.  Simpson, 
J.,  diasentiente)  held  that,  though  ostensibly  there  were  the 
two  grounds  in  the  notice  of  motion  before  Murray,  D.C.J.,  the 
two  grounds  taken  together  only  amounted  to  the  one  ground  of 

(1)  13  W.N,  239. 
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1898.       surprise,  and  that  therefore  the  point  was  sufficiently  taken  befoie 
PoY        his  Honour. 

Darcby.  [The  Chief  Justice.  You  will  first  of  all  have  to  satisfy  us 
that  there  is  an  appeal  from  an  order  of  a  District  Court  Judge 
granting  a  new  trial.] 

Teece.  The  case  of  Murray  v.  Weaver  (1),  in  which  it  was 
decided  that  there  was  no  appeal  from  the  order  of  a  District 
Court  Judge  granting  a  new  trial,  has  been  overruled  :  Murtagh 
V.  Bai^y  (2) ;  Eiuan  v.  Waddell  (8).  In  Murdoch  v.  Dumi7ig{i), 
an  appeal  from  a  District  Court  Judge  granting  a  new  trial  was 
entertained.  He  also  referred  to  Wilson  v.  Sunlight  G.M.  Co.  (5); 
How  v.  London  and  North  Western  Ry.  Co.  (6)  ;  Pole  v.  BrigU 
(7). 

He  was  stopped  on  that  point. 

[The  Chief  Justice.  The  next  point  you  have  to  satisfy  us 
upon  is  that  the  Judge  was  wrong  in  granting  a  new  trial.] 

Teece,  A  District  Court  Judge  is  bound  by  the  same  rules  as 
this  Court  in  granting  a  new  trial.  In  Dillon  v.  City  of  Cork  SJP. 
Co.  (8),  it  is  laid  down  that  to  constitute  surprise  a  case  must  have 
been  made  at  the  trial  which  the  opposite  party  could  not 
reasonably  have  been  expected  to  meet.  Here  the  very  first 
thing  the  plaintiff  would  have  to  prove  would  be  the  ownership 
of  the  dog.  How  then  can  he  be  said  to  have  bi^en  taken  by 
surprise  on  that  point  ? 

He  was  stopped. 

Garland.  There  is  no  appeal  from  an  order  of  a  District  Court 
Judge  granting  a  new  trial :  Murray  v.  Weaver  (9).  That  case 
was  decided  under  s.  94  of  the  District  Courts  Act,  but  is  still 
applicable,  because  s.  1  of  the  amending  Act  gives  no  new  right 
of  appeal.  It  is  merely  a  procedure  section  substituting  appeal 
by  way  of  rule  nisi  for  the  old  appeal  by  way  of  special  case: 

(1)  1  S.C.R.  166.  (5)  12  N.S.W.L.R.  237. 

(2)  24  Q.B.D.  632.  (6)  [1891]  2  Q.B.  496. 

(3)  12N.8.W.L.R.  98  ;  8  W.N.  40.  (7)  [1892]  1  Q.B.  603. 

(4)  i4N.S.W.L.R.303;  D  VV.N.  168.  (8)  9  Ir.  R.C.L.  118. 

(9)  1  S.C.R.  166. 
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PhiUips  V.  Oakley  (1);  Rhodes  v!  Liverpool  Commercial  Invest-        1898. 

TTUitt  Co.  (2).     The  question  before  the  Judge  was  one  of  fact        Poy 

and  not  of  law.     He  decided  as  a  matter  of  fact  that  there  was     darcby. 

some  evidence   of  surprise,   and   therefore   this   Court    cannot 

interfere.     There  is  no  appeal  from  a  Judge  refusing  to  grant  a 

new  trial  on  the  ground  that  the  verdict  is  against  evidence,  as 

he  is  sole  judge  of  the  fact  whether  the  verdict  is  against  evidence : 

WUton  V.  Leeds  Forge  Valley  Co.  (3).      Similarly,  I  submit,  he  is 

sole  judge  of  whether  there  was  evidence  of  surprise  before  him. 

There  was  further  evidence  than  appeared  in  the  affidav^it.      The 

Judge  had  before  him  the  certificate  of  registration  of  the  dog  in 

the  defendant's  name. 

C.A.V. 
On  the  26th  July,  July  26. 

The  Chief  Justice.  This  was  an  appeal  by  the  defendant 
against  a  decision  of  his  Honour  Mr.  District  Court  Judge  Murray, 
by  which  he  set  aside  a  judgment  he  had  given  in  favour  of  the 
defendant  and  granted  a  new  trial. 

The  action  was  to  recover  damages  for  an  injury  caused  by  the 
bite  of  a  dog.  The  defence  was  that  the  dog  in  question  did  not 
belong  to  the  defendant,  and  the  plaintiff  having  failed  to  prove 
this  fact  to  his  Honour's  satisfaction,  judgment  passed  for  the 
defendant.  Thereupon  the  plaintiff  moved  for  a  new  trial  upon 
the  ground  of  surprise  and  new  evidence.  The  motion  was 
supported  by  the  affidavit  of  the  clerk  of  the  plaintiff's  attorney, 
in  which  he  stated  that  the  evidence  of  the  defendant  at  the  trial 
that  the  dog  in  question  did  not  belong  to  him  caused  the 
plaintiff  great  surprise,  and  further  stated  that  since  the  trial  he, 
the  clerk,  had  obtained  further  evidence  which,  in  his  opinion, 
would  prove  that  the  dog  did  belong  to  the  defendant.  After 
argument  and  upon  reading  this  affidavit,  his  Honour  set  aside 
the  judgment  in  favour  of  the  defendant,  and  granted  a  new 
trial.  I  am  clearly  of  opinion  that  his  Honour,  with  no  other 
facts  before  him,  ought  not  to  have  set  aside  this  judgment.  The 
sole  issue  in  dispute  between  the  parties  was  as  to  the  ownership 
of  the  dog.    Plaintiffs  not  infrequently  are  surprised  at  a  verdict 

(1)  6  N.S.W.L,R.  105.  (2)  4  C.P.D.  425. 

(3)  32  W.R.  461. 
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1898.  p€issing  against  them,  and  on  the  point  of  fresh  evidence  his 
PoY  Honour  had  nothing  before  him  except  the  opinion  of  the  clerk 
Darc£y.  ^^  ^^®  attorney  that  he  would  be  able  to  obtain  further  evidence. 
To  grant  a  new  trial  upon  such  material  is  opposed  to  every  rule 
The  C.J.  which  binds  theCourts  in  considering  the  question  of  surprise  and 
fresh  evidence.  I  rather  think  the  learned  Judge  has  probably 
been  misled  by  the  case  of  Murray  v.  Weaver  (1).  That  case, 
however,  which  was  the  opinion  of  a  single  Judge,  has  long  since 
been  diasented  from,  and  must  be  considered  as  overruled.  The 
law  now  is  that  the  power  to  grant  new  trials  conferred  by  s.  71 
of  the  District  Courts  Act  is  not  an  absolute  power  to  be 
exercised  upon  any  ground  which  the  Judge  may  think  fit,  bnt 
is  subject  to  the  same  limitations  as  to  the  grounds  on  which  a 
new  trial  may  be  granted  as  are  imposed  upon  the  Judges  of 
the  Supreme  Court :  Murtagh  v.  Ban^  (2) ;  How  v.  Louden  and 
North'  Western  Ry,  Co.  (3).  It  has  been  well  said,  "  New  trials 
are  in  themselves  an  enormous  evil,  though  there  are  cases  in 
which  justice  demands  them.  No  element  in  the  administration 
of  justice  is  so  destructive  of  its  efficiency  as  uncertainty,  and  no 
grievance  is  more  sorely  felt  by  suitors  than  that  which  snatches 
success  away  at  the  moment  of  its  accomplishment,  and  sets  all 
abroad  and  in  doubt  Again  after  one  complete  hearing  and 
decision.  Nothing  shatters  so  much  the  confidence  in  the  law 
which  it  is  the  first  duty  of  all  tribunals  to  uphold,"  per  Sir 
James  Wilde  (33  L.J.  Mat.  Cas.  2).  There  is  no  jurisdiction 
exercised  by  a  Judge  in  which  greater  care  is  necessary,  none  in 
which  judicial  discretion  should  be  more  carefully  guided  by 
clearly  laid  down  rules. 

It  has,  however,  been  argued  that  no  appeal  will  lie  to  this 
Court  from  a  decision  of  a  Judge  of  a  District  Court  granting  a 
new  trial,  and  for  this  Micrray  v.  Weaver  is  relied  upon.  The 
decision  in  that  case  proceeded  principally  upon  the  supposed 
absolute  discretion  vested  in  the  Judges  by  s.  71  of  the  District 
Courts  Act. 

It  was  also  contended  that  this  Court  had  no  power  to  entertain 
an  appeal  in  an  interlocutory  matter,  and  Ca^^  v.  Stringer  (4) 

(1)  1  S.C.R.  166.  (3)  [1891]  2  Q.B.  496. 

(2j  24  Q.B.D.  6.S2.  (4)  El.  Bl.  &  El,  123. 


The  C.J. 
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was  referred  to,  where  it  was  held  that  an  appeal  did  not  lie  upon  ^^^- 
an  interlocutory  proceeding,  such  as  the  taxation  of  costs.  It  is  Pot 
tme  that  the  proceedings  touching  a  new  trial  are  also  inter-  Dabcbt. 
locutory,  but  in  a  vastly  different  sense  from  a  question  of 
taxation  of  costs.  Here  the  defendant  has  had  judgment  in  the 
eanse.  That  judgment  has  been  set  aside,  and  we  are  now  asked 
to  order  judgment  to  be  again  entered  for  the  defendant.  I  can 
see  no  ground  for  argument  that  the  defendant  is  not  within  the 
express  provisions  of  s.  94  of  the  District  Courts  Act,  and  he, 
therefore,  necessarily  falls  within  the  provisions  of  s.  1  of  the 
Amending  Act  of  1881.  This  was  the  opinion  of  lnn€8,J,,m 
Ewan  V.  Waddell  (1),  See  also  Wilson  v.  Sunlight  GM,  Co,  (2) ; 
Murdoch  V.  IhLtmiTig  (3).  In  none  of  these  cases  was  the  right 
to  entertain  such  an  appeal  questioned.  The  true  ground  of 
appeal  is  that  a  judgment  in  the  defendant's  favour  was  properly 
entered  for  him,  that  the  judgment  has  been  set  aside  upon 
insufficient  grounds,  and  he  appeals  to  this  Court  against  the 
setting  aside  of  that  judgment. 

I  am  accordingly  of  opinion  that  this  appeal  should  be  allowed, 
that  judgment  should  again  be  entered  for  the  defendant,  and 
that  the  defendant  is  entitled  to  all  the  costs  of  the  proceedings  in 
the  Court  below  and  in  this  Court. 

G.  B.  Simpson,  J.,  concurred. 

'  Cohen,  J.  This  was  an  action  tried  in  the  District  Court  in 
which  Poy,  the  respondent,  sued  IJarcey,  the  appellant,  for 
injuries  caused  to  Poy  by  the  bite  of  a  dog,  alleged  to  have  been 
the  property  of  Darcey,  and  a  verdict  was  returned  for  Darcey, 
obviously  on  the  ground  that  Darcey  was  not  proved  to  be  the 
owner  of  the  dog,  the  fact  of  the  biting  not  being  in  dispute. 

The  plaintiff  then  moved  before  the  District  Court  Judge,  who 
tried  the  case,  for  a  new  trial  upon  the  following  grounds: — (1) 
That  the  plaintiff  was  taken  by  surprise  owing  to  the  evidence 
given  by  the  defendant  that  he  was  not  the  owner  of  the  dog 
which  bit  the  plaintiff  after  the  defendant  had  obtained  an  order 
from  the  plaintiff  to  allow  a  medical  practitioner  to  inspect  the 

(1)  12  N.8.  W.L.R.  98  ;  8  W.N.  40.        (2)  12  N.S.W.L.R.  237 ;  8  W.N.  76. 

(3)  14N.S.W.L.B.  303;  9  W.N.  168. 
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plaintiff,  and  the  fact  of  the  defendant  calling  that  practitioner 
to  swear  to  the  extent  and  nature  of  the  injury  sustained  by  the 
defendant ;  and  (2)  That  the  plaintiflTs  attorney  since  the  date  of 
the  trial  had  obtained  further  evidence  which,  in  his  opinion, 
would  prove  conclusively  that  the  defendant  was  the  owner  of 
the  dog;  and  an  affidavit  by  A.  W.  Gardner,  a  clerk  to  the 
plaintiff's  attorney,  was  filed  in  support  of  these. 

The  learned  Judge  granted  a  new  trial,  and  an  order  was 
thereupon  drawn  up  and  signed  by  the  Judge,  which  so  far  as  it 
is  material  is  as  follows :  "  Upon  reading  the  notice  of  application 
for  a  new  trial  herein,  and  the  affidavit  of  Archibald  Walter 
Gardner  sworn  and  filed  in  support  thereof,  and  upon  hearing  Mr. 
E.  G.  M.  Cohen,  the  attorney  for  the  plaintiff,  and  Mr.  G.  F.  R. 
Burcher,  the  attorney  for  the  defendant,  I  do  order  a  new  trial 
of  this  action." 

The  defendant  thereafter  obtained  a  rule  nisi  under  s  I  of  4-4 
Vic.  No.  80,  calling  upon  the  plaintiff  to  shew  cause  why  the 
order  granting  the  new  trial  should  not  be  set  aside,  upon  the 
ground  "  that  there  was  no  evidence  of  surprise  before  his 
Honour  entitling  the  plaintiff  to  an  order  for  a  new  trial."  Upon 
the  argument,  it  was  contended  on  behalf  of  the  plaintiff  that  the 
rule  should  be  discharged,  because  the  District  Court  Judge 
granted  the  new  trial  upon  two  distinct  grounds,  that  objection 
was  taken  before  his  Honour  as  to  one  only,  viz.,  that  of  surprise, 
whilst  as  to  the  other,  which  set  up  the  discovery  of  fresh  evidence, 
no  objection  was  taken.  It  was,  on  the  other  hand,  urged  on 
behalf  of  the  defendant  that  in  fact  and  law  the  new  trial  was 
granted  on  one  ground  only,  that  of  surprise,  the  ground  setting 
up  the  discovery  of  fresh  evidence  being  part  of  and  essential  to 
the  maintenance  of  that  setting  up  surprise,  and  that,  therefore, 
the  point  to  justify  an  appeal  was  well  taken :  Anderson  v.  Titmas 
(1) ;  Dillon  v.  The  City  of  Cork  St  P.  Co,  (2).  The  Court,  by  a 
majority,  consisting  of  his  Honour  The  Chief  Justice  and  myself, 
took  the  view  contended  for  by  the  counsel  for  the  defendant, 
Mr.  Justice  G.  B.  Simpson  dissenting,  and  the  argument  of  the 
ground  taken  on  the  rule  nisi  then  proceeded. 

(1)  36  L.T.N.S.  711.  (2)  9  Ir.  E.C  L.  118, 
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In  order  to  shew  what  material  was  in  fact  before  the  Judge 
when  he  granted  the  new  trial,  it  was  stated  by  counsel  for  the 
plaintifi' that,  amoiigst  other  things,  the  Judge  had  had  shewn  to 
hiin  hy  the  plain  tiffs  attorney  in  the  presence  of  the  defendant's 
attorney  a  certificate  of  the  registration  of  thfe  ownership  of  the 
dog,  but  the  Court  decided  that  it  could  not  consider  any  evidence 
except  that  recited  in  the  order:  see  In  re,  Karett  (1),  Ex  parte 
Jordan  (2),  and  that  the  statement  in  Gardner  s  affidavit  that 
"since  the  date  of  the  said  action  I  have  obtained  further 
evidence  which,  in  my  opinion,  will  prove  conclusively  that  the 
said  defendant  was  the  owner  of  the  dog,  which  bit  the  said 
plaintiff,"  was  not  such  evidence  as  the  Judge  was  justified  in 
acting  upon,  it  being  a  mere  statement  of  the  deponent's  opinion 
formed  upon  material  not  before  the  Judge.  The  plaintiflFs 
counsel  then  submitted  that  there  could  not  be  an  appeal  from  an 
order  of  a  District  Court  Judge  granting  a  new  trial,  and  this  is 
the  point  finally  for  determination.  I  am  of  opinion,  upon  the 
authority  of  How  v.  London  and  North  Western  Railway  Co,  (3), 
affirmed  on  appeal  (4) ;  Pole  v.  Bright  (5) ;  and  Ewan  v.  Waddell 
(ti),  per  Innes,  J.,  that  such  appeal  does  lie,  and  as  the  new  trial 
was  granted  without  any  legal  evidence  to  support  the  order — see 
Mwrtagh  v.  Barry  (7) — this  appeal  should  be  allowed, and  the  order 
granting  the  new  trial  be  set  aside. 

Rule  absolute  with  costs. 

Attorney  for  the  appellant:  G.  F.  R.  Burcher. 
Attorney  for  the  respondent :  E,  G,  Mad-docks  Cohen, 
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(1)  7  W.N.  5. 

(2)  U  W.K.  126. 

13}  [1891]  2  Q.B  496. 


(4)  [I892J1  Q.B.  391. 

(5)  [1891]  IQB.  603. 

(6)  12N.S.W.R.  98  ;  8  W.N.  40 
(7J  24Q.13.  632. 
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^^^^'     _  MINISTER  FOR  LANDS  v.  WATT  and  GILCHRIST. 


Augtiat  22. 

Crown  Lands  Act  of  1895,  s.  59 — Reference,  by  the  Minister — Jurisdiction  of  tht 

The  C.J.  Land  Appeal  Court. 

Cohen  J. 

g^n^  The  Local  Land  Board  decided  that  certain  improvements  on  land  which  had 

A.U.SimpaonJ,  been  withdrawn  from  a  pastoral  holding  belonged  to  the  pastoral  lessees,  and  the 

Minister,  under  s.  59,  referred  their  decision  to  the  Land  Appeal  Court  on  the 

ground  that  the  interests  of  the  Crown  were  injuriously  affected  by  their  decisian. 

When  the  matter  came  before  the  Land  Appeal  Court,  they  held  that,  as  the  Crown 

had  called  no  evidence  to  shew  that  the  interests  of  the  Crown  were  injurioasly 

affected  by  that  decision,  they  had  no  jurisdiction  to  entertain  the  reference.    Hdd, 

that  the  Land  Appeal  Court  had  jurisdiction  to  entertain  the  reference. 

Appeal  from  the  Land  Appeal  Court. 
Special  Case. 

1.  On  the  3rd  December,  1896,  James  Willmott  applied  for  a 
homestead  selection. 

2.  A  ballot  having  been  held  on  the  same  day  to  determine 
priority  among  the  applicants  for  the  said  homestead  selection, 
the  said  James  Willmott  was  successful  at  the  ballot  in  obtaining 
priority  for  his  application,  and  all  other  applications  were  with- 
drawn after  the  said  ballot. 

3.  On  the  10th  February,  1897,  the  said  application  came 
before  the  Local  Land  Board  at  Dubbo  for  investigation  whether 
it  should  be  contirmed,  when  the  said  Board  having  taken 
evidence  and  inquired  into  the  vsaid  matter  confirmed  the  said 
application,  and  further  found  as  follows : — "  Seeing  that  the 
lands  were  withdrawn  from  Genanagie  Holding^  under  s.  3  of 
the  Act  of  1895,  we  find  the  improvements  are  the  property  of 
the  pastoral  lessees." 

4.  On  the  27th  April,  1897,  the  Minister  for  Lands,  purporting 
to  act  in  pursuance  of  the  provisions  of  s.  59  of  the  Crown  Lands 
Act  of  1895,  referred  the  said  decision  of  the  said  Local  Land 
Board  to  the  Land  Appeal  Court  for  determination  of  the  owner- 
«hip  of  the  improvements  on  the  grounds  that  the  rights  and 
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interests  of  the  Crown  were  injuriously  affected  by  the  said        I89a 
decision  of  the  said  Local  Land  Board,  and  that  the  said  Board  Minister  fob 
had  failed  to  discharge  its  duty  according  to  law.  ^^ 

5.  The  said  reference  was  heard  by  the  Land  Appeal  Court    Wa'tt  and 

•^  ^^  QlLCHBIST. 

sitting  at  Sydney  on  the  6th  July,  1897,  and  on  the  14th  of  the 
same  month  the  said  Court  held  that  it  had  no  jurisdiction  to 
entertain  the  said  reference  under  s.  59,  inasmuch  as  the  Minister 
had  offered  no  evidence  in  support  of  either  of  the  allegations  in 
the  said  reference,  viz.,  that  the  rights  and  interests  of  the  Crown 
were  injuriously  affected  by  the  said  Board's  decision,  and  that 
the  Board  had  failed  to  discharge  its  duty  according  to  law.  The 
said  Court  also  held  that  there  was  no  evidence  before  the  Board 
or  the  Court  that  the  Crown  is  entitled  to  the  improvements  in 
question ;  and,  further,  held  that  the  mere  fact  (if  it  were  a  fact) 
that  a  Board  had  arrived  at  an  erroneous  conclusion  in  no  way 
sustains  a  charge  of  default  in  the  performance  of  judicial  duty. 
The  question  for  the  decision  of  the  Supreme  Court,  is  whether, 
under  the  circumstances  hereinbefore  set  forth,  the  Land  Appeal 
Court  was  right  in  holding  that  it  had  no  jurisdiction  to  entertain 
the  said  reference  ? 

Sir  Julian  Salomons,  Q.C,  and  H,  Davies,  for  the  appellant 
(the  Minister  for  Lands).  The  real  matter  in  dispute  between 
the  parties  is  as  to  the  ownership  of  the  improvements.  iJothey 
belong  to  the  Crown,  or  do  they  belong  to  the  pastoral  lessees  ? 
It  would  be  to  the  interest  of  both  parties  for  the  Court  to  decide 
that  question. 

[The  Chief  Justice.  I  do  not  think  that  that  question  is 
before  us  on  this  case.] 

The  lessees  claimed  that  these  improvements  belonged  to  them, 
and  the  Board  decided  in  their  favour.  The  Crown  claimed  the 
improvements,  and,  therefore,  the  decision  was  one  "  whereby  the 
interests  of  the  Crown  may  have  been  injuriously  affected."  The 
Land  Appeal  (]!ourt,  therefore,  had  jurisdiction  to  hear  the 
reference  under  s.  59  of  the  Act  of  1895.  Under  that  section  the 
reference  is  heard  as  if  it  were  an  appeal.  The  Land  Appeal 
Court  had  before  it  the  evidence  which  was  before  the  Board, 
and  should  have  determined  the  matter  one  way  or  the  other, 
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1898.        and  it  was  unnecessary  to  adduce  any  further  evidence  before 
Minister  FOR  them ;  but,  instead  of  deciding  the  case,  they  held  that  they  bad 
^  no  jurisdiction,  and  were,  therefore,  clearly  wrong. 

(iiixjHRiOT.  -P-  ^'  White  {Pike  with  him),  for  the  respondents.  Before 
this  reference  could  be  heard,  it  was  necessary  for  the  Crown  to 
shew  that  the  interests  of  the  Crown  had  been  injuriously  affected. 
Until  that  fact  was  established,  the  Land  Appeal  0)urt  had  no 
jurisdiction  to  entertain  the  reference.  As  there  was  no  evidence 
upon  that  point,  the  Land  Appeal  Court  were  right  in  saying 
that  they  had  no  jurisdiction. 

Sir  JvZian  Salomons,  Q.C.,  was  not  heard  in  reply. 

The  Chief  Justice.  It  appears  in  this  case  that  a  question 
arose  as  to  the  ownership  of  certain  improvements  on  a  home- 
stead selection,  which  was  taken  out  of  a  pastoral  holding.  The 
lessees  of  the  pastoral  holding  claimed  that  these  improvements 
were  their  property,  and  called  upon  the  Land  Board  to  appraise 
their  value.  Accordingly  the  Land  Board  appraised  their  value 
at  83i.  2a.,  and  found  that  the  improvements  belonged  to  the 
pastoral  lessees.  The  Minister  seems  to  have  thought  that  the 
improvements  did  not  belong  to  the  lessees,  but  to  the  Crown. 
If  they  belonged  to  the  Crown,  the  ruling  of  the  Land  Board  was 
erroneous.  That  being  the  state  of  things  the  Minister,  under  a. 
59  of  the  Act  of  1895,  referred  the  matter  to  the  Land  Appeal 
Court,  and  the  Land  Appeal  Court,  as  I  understand  the  case, 
simply  held  that  they  had  no  jurisdiction  to  entertain  the  matter, 
inasmuch  as  the  Minister  offered  no  evidence.  It  may  be  that 
as  the  Minister  offered  no  evidence  before  that  Court,  their 
finding  should  have  been  in  favour  of  the  pastoral  lessees,  and 
that  they  should  have  confirmed  the  finding  of  the  Land  Board ; 
but  however  that  may  be,  the  Minister  claims  that  he  was  entitled 
to  have  a  decision  of  the  Land  Appeal  Court,  one  way  or  the 
other.  What  he  complains  of  is  that  the  Land  Appeal  Court 
have  given  no  decision,  and  have  declined  jurisdiction.  Mr. 
White  has  contended  that,  before  this  reference  can  be  heard,  and 
that  as  a  condition  precedent  to  their  hearing  the  reference  the 
Minister  must  offer  some  evidence  to  shew  that  the  rights  or 
interests  of  the  Crown  may  have  been  injuriously  affected  by  the 
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decision  of  the  Land  Board.     There  are  no  words  in  s.  59  which        1898. 

make    that  necessary.     That  section   is   in  these  terms,   "The  Minister  fob 

Minister  may  refer  to  the  Land   Court  any  decision  of  a  Local  ^, 

Land  Board  whereby  the  rights,  interests   or  revenues  of  the    ^^^J 

Crown  may  have  been  injuriously  aflTected."     That  is  a  matter  to 

be  determined  on  the  reference.     The  only  question  we  have  to     The  C.J. 

determine  is,  whether  the  Land  Appeal  Court  had  jurisdiction  to 

entertain  the  reference  ?    They  say  that  the  Crown  oflTered  no 

evidence   "that   the  rights   and   interests   of   the   Crown  were 

injuriously  aflFected."     If  that  be  so,  they  should  have  affirmed 

the  decision  of  the  Land  Board.     They  also  say  that  "  there  was 

no  evidence  before  the  Board  or  the  Court  that  the  Crown  is 

entitled  to  the  improvements  in  question."     If  they  found  that, 

they  should  have  decided  the  matter  in  favour  of  the  pastoral 

lessees.    But  they  did  not  decide  the  matter,  they  simply  decided 

that  they  had  no  jurisdiction.     I  am  clearly  of  opinion  that  they 

had  jurisdiction,  and  should  have  decided  whether  or  not  the 

Land    Board  was  right  in   its   finding  that  the   improvements 

belonged  to  the  pastoral  lessees.     The  question  submitted  to  us 

must  be  answered  in  the  negative. 

Cohen,  J.  I  am  of  the  same  opinion.  On  the  wording  of  the 
question  submitted  to  us,  I  think  that  the  Land  Appeal  Court 
declined  to  exercise  jurisdiction.  It  appears  to  me  that  if  the 
Land  Appeal  Court  entertained  the  matter,  and  came  to  the  con- 
clusion that  there  was  no  evidence  to  shew  that  the  interests  of 
the  Crown  had  been  injuriously  affected  by  the  decision  of  the 
Land  Board,  they  should  have  found  for  the  respondents ;  but 
instead  of  doing  that,  thej^  say  that  they  had  no  jurisdiction 
to  entertain  the  reference. 

A.  BL  Simpson,  J.  My  doubt  in  the  matter  arises  from  the 
difficulty  in  understanding  exactly  what  the  finding  of  the  Land 
Appeal  Court  was.  The  Minister  had  power  to'refer  the  question 
to  the  Land  Appeal  Court  as  to  whether  the  improvements 
belonged  to  the  Crown,  and  the  Land  Court  had  jurisdiction  to 
entertain  that  reference,  and  as  I  read  the  case  they  did  entertain 

N.8.W.R.,  Vol.  XIX.,  Uw  W 
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1898.        that  reference     But  they  say  when  the  Minister  offered  no  evi- 

MiNiOTEBFOK  (lence  to  shew  that  the  rights  of  the  Crown  had  been  injoriously 

^^^^      affected,  they  find  that,  under  the  circumstances  of  the  case,  they 

Watt  and    had  no  lurisdiction.     They  did  not  decide  that  they  had  no  juris- 

GiLCHBIST.  ''  "^  .  ^  J 

diction  in  the  first  place  to  entertain  the  reference.     I  do  not 

A.H.Simpt(mJ.  ^{Qqy    from    The  Chief   Justice  and    Mr.  Justice  Cohen  in  the 

least  as  to  the  law  laid  down  by  them.     The  only  difficulty  I 

feel  is  as  what  really  was  the  decision  of  the  Land  Appeal  Court 

Appeal  uphdd. 

Attorneys  for  the  respondents :  Ellis  &  Button, 
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BOROUGH  OP  WALLSEND  v,  NEWCASTLE  WALLSEND  COAL  CO. 

1898. 


MvnieipcUities  Act,  s.    165  —  Bales — Lighting — **  Property  deriving  benefit  w     Aug,   10 

advantage." 

If  any  portion  of  a  property  derives  benefit  or  advantage  from  lighting  the    Stepheii  J. 
whole  property  is  benefited,  and  lighting  rates  are  payable  in  respect  of  the  whole  and 

property  [per  The  Chief  Justice  and  Cohen,  J.]  Cohen  J. 

Quart  [per  Stephen,  J.],  whether  if  in  an  action  to  recover  lighting  rates  it  be 
found  that  some  portion  of  the  property  is  not  benefited  lighting  i-ates  can  be 
recovered  in  respect  of  the  whole  property. 

District  Court  Appeal. 

The  plaintiff  borough  brought  an  action  in  the  District  Court, 
Newcastle,  holden  before  Murray ,  D.C.J.,  to  recover  from  the 
defendants  the  sum  of  98Z.  10a.  2d,,  alleged  to  be  due  as  lighting 
rates  under  the  Municipalities  Act. 

The  defendants  paid  into  Court  the  sum  of  24il.  128.  6(2.  in  full 
satisfaction  of  the  plaintiffs'  claim,  and  pleaded  never  indebted  as 
to  the  balance,  the  ground  of  defence  being  that  the  defendants 
derived  no  benefit  from  the  lighting  beyond  the  amount  paid  into 
Coari 

The  lighting  rate  sought  to  be  recovered  was  3d.  in  the  pound 
apon  IfiSOl.  ISs.  Od.,  the  assessed  annual  value  of  the  property 
of  the  defendants. 

At  the  trial  it  was  admitted  that  a  portion  of  the  defendants* 
property  was  benefited  by  the  lights  of  the  municipality,  but 
evidence  was  called  by  the  defendants  to  shew  that  only  one- 
fourth  of  their  property  derived  any  benefit  from  the  lighting. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  verdict 
should  be  entered  for  the  full  amount  claimed  on  the  grounds : — 

1.  That  the  decision  of  the  Appeal  Court  is  final  under  s. 
175  of  the  Municipalities  Act  in  respect  of  the  amount  to  be 
aiwe&sed  for  lighting  rates. 

W  2 
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^^^^-  2.  That  if  there  be  any  benefit  or  advantage  to  the  defendants 

Borough  OF  in  respect  of   the  property  assessed  the  whole  amount  of  the 
Wallsknd    ,.  ,  ,.  .     .  , , 

V,  lighting  rate  is  payable. 

WawIend        ^-  That  as  the  property  of  the  defendants  was  all  included  in 

Coal  Co.     one  assessment  the  lighting  rate  must  be  assessed  and  paid  in 

respect  of  the  whole  property  and  cannot  be  assessed  in  respect 

of  a  portion  only. 

4.  That  as  advantage  and  benefit  to  the  defendants'  property 
were  admitted  and  proved  the  plaintiffs  are  entitled  to  recover 
the  amount  sued  for. 

His  Honour  s  decision  was  as  follows : — "  I  find  verdict  for  the 
defendant  on  the  ground  that  I  find  the  amount  paid  into  Conrt 
is  sufficient." 

A  rule  nisi  to  set  aside  this  verdict  was  granted  upon  the  same 
grounds  as  those  taken  in  the  District  Court. 

Sly  and  Blacket,  for  the  appellants  (plaintiffs).  The  Judge  was 
in  error  in  entering  a  verdict  for  the  defendants.  The  Judge 
could  not  go  into  the  question  as  to  how  much  of  the  defendants' 
property  was  benefited.  If  any  portion  of  the  property  was 
benefited  then  he  was  bound  to  find  a  verdict  for  the  full  amount 
claimed.  The  only  question  the  Judge  could  go  into  was  whether 
or  not  the  property  derived  any  benefit  or  advantage.  It  it 
derived  any  benefit  or  advantage  then  he  was  bound  to  find  a 
verdict  for  the  plaintiffs  for  the  amount  claimed.  Under  s.  165 
the  lighting  rate  is  levied  on  the  annual  value  of  the  rated  pro- 
perty assessed.  Sect.  164  shews  how  the  property  is  to  be 
assessed.  The  municipality  has  no  power  to  assess  part  of 
a  property,  but  must  assess  the  property  as  a  whole.  They 
referred  to  Borough  of  Alexandria  v.  Cooper  (1);  B<yi^ough  of 
Kiama  v  Charles  (2) ;  Knight  v.  Lavgport  District  Drainage 
Board  (3). 

Sir  Jtdian  Salomons,  Q.C.,  and  G,  H.  iSimpsoTi,  for  the  respon- 
dents (defendants).  The  lighting  rate  is  only  payable  in  respect 
of  property  deriving  benefit  and  advantage  from  the  lighting,  and, 
therefore,  if  portion  of  the  property  derives  no  benefit  no  rates 
have  to  be  paid  in  respect  of  it. 

(1)  11  N.S.W.L.R.  166.  (2)  15  N.S.W.L.R.  497  ;  U  W.N.  120. 

(3)  [189S]  1  Q.».  58& 
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[The  Chief  Justice.     Where  there  is  one  indivisible  property,        1898. 
what  power  has  a  municipality  to  make  separate  assessments  as  Bobocohof 
to  portions  of  it  ?]  Wau^sd 

The  rnanicipality  could  make  an  assessment  of   that  portion    Wallsrnd 
which  derives  a  benefit  from  the  lighting  just  as  if  it  belonged  to  ^^' 

a  different  owner.  If  a  person  has  a  large  property  a  munici- 
pality could  not  put  one  lamp  on  a  corner  of  it  and  then  compel 
him  to  pay  a  lighting  rate  for  the  whole  when  only  a  small  por- 
tion of  it  derived  any  benefit  from  the  lighting.  In  the  case  of 
HuiUer  Diatrict  Water  Supply  and  Sewerage  Board  v.  Newcastle 
WaUsend  Co,  (1),  the  Board  sued  the  defendants  for  rates  for  the 
whole  of  the  land  where  only  a  portion  of  it  was  within  60  yards 
of  a  main,  and  the  Court  held  that  it  was  only  that  portion  of  the 
land  whicb  was  within  60  yards  which  could  be  rated,  and  that 
decision  was  affirmed  on  appeal  to  the  Privy  Council.  So  in 
this  case  it  is  only  that  portion  which  derives  any  benefit  which  is 
liable  to  be  rated.  They  also  referred  to  Municipal  District  of 
Ya88  V.  Barbour  (2). 

Sly  in  reply.  The  only  rate  which  can  be  levied  is  on  the  pro- 
perty assessed.  The  property  assessed  is  the  whole  property, 
uid,  therefore,  if  any  portion  of  the  property  is  benefited  the 
lighting  rate  must  be  paid  on  the  whole  property.  What  the 
Judge  did  in  this  case  was  to  strike  a  rate,  a  thing  which  he 
clearly  had  no  power  to  do  :  Grand  Junction  Waterworks  Co.  v. 
Davies  (3) ;  Borough  of  North  Sydney  v.  Milson  (4);  Municipal 
Cov/neil  of  Sydney  v.  Hurst  (5). 

The  Chief  Justice.  I  am  of  opinion  that  a  verdict  should  have 
been  found  for  the  plaintiff  for  the  full  amount  claimed,  and  that  a 
verdict  for  that  amount  should  now  be  entered  for  the  plaintiff. 
If  we  look  not  merely  at  the  sections  of  the  Act  referred  to  during 
the  argument,  but  at  other  sections  in  the  Act,  we  find  three 
things : —  First,  that  there  is  one  property ;  secondly,  one  assess- 
ment ;  and  thirdly,  one  rate.  The  first  section  to  which  I  shall 
refer  is  s.  172,  which  provides  that  "  the  council  in  each  munici- 

(1)  17  N.S.W.L.R.  1 ;  12  W.N.  69.      (3)  [1897]  2  Q.B.  209. 

(2)  13  W.N.  101.  (4)  16  N.S.W.L.R.  65;  10  VV.N.  173. 

(5)  18N.8.W.L.R.  193;   13  W.N.  192. 
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1898.        Polity  shall  cause  a  valuation  to  be  made  in  each  year  of  all 

Borough  of  I'^'t^^ble  property  within   such   municipality  by  two  competent 

Wallsbnd    persons  to  be  styled  valuers."     Under  that  section  every  inch  of 

Newcastle   property  in  the  municipality  must  be  valued.     Sect.  16S  defines 

^v  AT  T  QRI^T^ 

Coal  Co.  ratable  property.  Then  s.  164  provides  that  the  council  shall 
annuallv  cause  an  estimate  to  be  made  of  the  probable  amount 
•required  for  the  then  current  year  for  the  expenses  of  the  munici- 
pality, and  raise  the  amount  so  estimated  "  by  an  assessment  and 
rate  upon  all  ratable  property  within  such  municipality,  assessing 
the  same  at  nine-tenths  of  the  fair  average  annual  rental  of  all 
building  and  cultivated  lands,"  etc.  So  that  the  assessment  has 
to  be  made  on  the  value  of  the  property.  The  proviso  to  that 
section  throws  some  light  on  the  question,  and  shews  that  each 
property  is  subject  to  a  separate  and  distinct  assessment.  The 
next  question  to  be  determined  is: — how  is  the  rate  to  be 
ascertained  ?  That  is  provided  for  in  the  same  section,  which 
says  "  that  no  such  rate  shall  exceed  one  shilling  in  the  pound  on 
the  assessed  value  of  all^&uch  ratable  property  calculated  and 
determined  as  hereinbefore  directed."  That  is  the  provision  as  to 
the  general  rate,  and  it  is  clear  that  there  must  be  one  rate  upon 
one  assessment  upon  one  property.  Looking  back  into  the  Act 
it  will  be  found  that  the  voting  power  of  the  voters  is  calculated 
upon  the  amount  at  which  their  properties  are  assessed  (see  s.  52). 
It  may  be  that  an  individual  has  several  properties  in  a  munici- 
pality, and  if  so,  a  separate  assessment  has  to  be  made  on  each 
property,  each  standing  as  a  unit  or  entity  in  itself.  Then  we 
come  to  s.  165,  which  seems  to  have  given  rise  to  some  difficulty. 
That  section  is  as  follows : — "  For  the  purpose  of  constructing  and 
maintaining  any  works  for,  or  relating  to,  the  draining  of  lands, 
water  supply,  sewerage,  or  lighting  with  gas  or  otherwise,  the 
council  of  any  municipality  may  establish  special  rates,  and  may 
levy  the  same  upon  the  owners  or  occupiers  of  any  property 
within  the  municipality  deriving  any  benefit  or  advantage  from 
such  works."  Suppose  the  section  had  stopped  there  and  we 
were  asked  upon  what  were  these  rates  to  be  levied.  The  answer 
would  be  that  the  rates  mustbe  levied  upon  the  assessed  valueof  the 
property.  The  case  of  Mxinicipal  Canoicil  of  Sydney  v.  Hurst 
(1)  shews  the  principles  upon  which  Taxing  Acts  should  be  con- 

(1)  18  N.S.W.  L.R.  193. 
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straed.    However,  the  section  does  not  stop  there,  but  continues :        ^898. 

"  Provided  that  such  special  rates  so  levied  shall  not  in  the  afffifre-  Borough  of 

Wallsknd 
gate  in  any  one  year  exceed  one  shilling  in  the  pound  on  the  v. 

annual  value  of  the  rated  property  assessed  as  aforesaid."     It    v^f^^SoT 
appears  to  me  that  it  is  perfectly  clear  that  there  could  only  be     ^^^^  G^- 
one  assessment  upon  one  property,  and  that,  when  the  rate  is     The  C.J. 
struck,  we   must    look   upon    the   property   as  one  entity.     If 
any  portion  of  the  property  is  improved  by  the  works  carried 
oat  by  the   council,   then  it   must   be   taken   that  the   whole 
property  is   improved.     There  is  no  doubt   that  if  a   munici- 
pality put  up  one  lamp  at  a  particular  place  for  the  purpose 
of  levying  a  rate  over  a  large  property    it  would  work  great 
injustice,  but   we  cannot  assume  for    one    moment   that  these 
public  bodies  elected  by  the   ratepayers   will   act  unjustly  in 
these  matters.     On  the  contrary,  we  must  assume  that   while 
discharging  the  duties  cast  upon  them  by  the   Act,  they  will 
act  justly  to  all  the  ratepayers. 

I  am  therefore  clearly  of  opinion  that  if  any  portion  of  the 
property  in  question  derived  any  benefit  or  advantage  from  the 
lighting,  the  whole  property  derived  a  benefit  or  advantage  within 
the  meaning  of  a.  165,  and  the  property  being  assessed  as  one 
entity,  the  rate  was  payable  upon  that  assessment. 

I  might  stop  there,  but  there  are  other  sections  which  make  the 
oiatter  still  more  clear.  Sect.  175  provides  that  any  person  feeling 
himself  aggrieved  by  the  value  at  which  his  property  has  been 
assessed,  may  appeal  against  such  assessment  to  the  Court  of 
Petty  Sessions.  Then  comes  s.  176,  which  provides  for  the 
enforcement  of  rates,  and  provides,  amongst  other  things,  that 
any  overdue  rates  shall  remain  a  charge  upon  the  property  in 
respect  of  which  the  same  is  payable,  that  is,  upon  the  whole 
property. 

But  apart  from  that  point,  1  cannot  see  what  power  the  Judge 
had  to  say  what  was  the  proper  assessment  to  be  made  on  any 
particular  piece  of  land.  No  such  duty  is  thrown  on  the  Judge 
hythe  Act;  on  the  contrary,  s.  172  places  that  duty  upon  the  valuers. 
It  is  quite  clear  that  no  Judge  or  jury  has  any  power  to  make 
any  assesaonent  or  strike  any  rate,  and  yet  that  is  exactly  what 
the  Judge  has  done  in  this  case. 
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1898.  For  these  reasons  I  am  of  opinion  that  the  verdict  was  wrong, 

Borough  of  &nd  ought  now  to  be  entered  for  the  plaintiffs  for  the  full  amount 

Wai^nd    claimed. 
Nbwcastlb 

Wallsknd       Stephen,  J.    If  the  Judge  had  found  that  any  distinct  portion 

of  the  land  did  not  derive  any  benefit  or  advantage  from  the 
lighting,  notwithstanding  that  it  had  been  assessed,  I  should  have 
liked  to  consider  the  matter  more  carefully.  I  think  that  as  the 
case  is  presented  to  us  it  must  be  taken  that  the  Judge  found  that 
the  property  was  benefited  as  a  whole,  but  that  it  was  not 
benefited  to  the  full  extent  at  which  it  was  assessed,  and  he,  there- 
fore, found  a  sort  of  quantum  me^^it  That  he  had  no  power  to 
do.  The  Judge  having  found  that  the  property  was  benefited  he 
should  have  found  a  verdict  for  the  full  amount  claimed.  I  must 
not,  however,  be  taken  to  give  any  opinion  as  to  whether  if  in 
any  case  it  be  shewn  that  some  distinct  portion  is  not  benefited 
the  whole  property  can  be  rated. 

Cohen,  J.,  agreed  with  The  Chief  Justice. 

Appeal  upheld  with  costs. 

Attorneys  for  the  appellants :  McKenzie  <fe  McKenzie,  agents  for 
W.  H.  Baker  (Newcastle). 

Attorneys  for  the  respondents  :  Daivson  &  Son, 
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In  re  IRVING. 

S^offlfM  DtUiea  Act  of  1880,  ss.  2,  S3— SettlemeTU— Pecuniary  consideration- 
Amount  of  duty  payable. 

m 

I.  settled  certain  property  which  was  mortgaged  for  10,000^.  upon  trustees  in 
ooDiideration  of  their  entering  into  a  covenant  to  personally  pay  any  balance  that 
Dijtht  be  due  to  the  mortgagees,  if,  upon  the  sale  of  the  property,  which  was 
tttimated  to  be  worth  40,000^,  it  did  not  realise  10,000/.  Held,  that  the  settle- 
oeot  was  not  made  for  bona  fide  pecuniary  consideration  within  the  meaning  of 
12. 

SemUe,  that  the  duty  payable  under  s.  53  was  on  the  full  value  of  the  property 
(40,0(Xtf.)»  And  not  the  value  of  the  property  less  the  amount  due  under  the  mort- 

The  settlement  had  been  stamped  as  a  conveyance  on  sale,  the  consideration 
being  taken  as  the  amount  due  under  the  mortgage.  SerMe,  that  that  duty  was 
properly  payable  in  addition  to  the  duty  payable  on  it  as  a  settlement  under  s.  53. 

This  was  an  application  by  the  Commissioner  of  Stamp  Duties, 
onder  s.  53  of  the  Stamp  Duties  Act  of  1880,  for  an  order  to  be 
made  against  the  trustees  under  a  settlement  executed  by  Ade- 
laide Irving,  deceased,  on  the  30th  January,  1896,  directing  that 
a  sufficient  part  of  the  property  included  in  such  settlement 
should  be  sold,  and  the  proceeds  of  such  sale  applied  in  payment 
of  the  stamp  duty  payable  in  respect  of  the  settlement,  and  the 
costs  of  the  sale  and  of  this  application. 

The  settlement  of  the  30th  January,  1896,  was  made  between 
Adelaide  Irving  of  the  one  part,  and  A.  S.  M.  Irving,  F.  E.  Irving 
and  ^.  R.  Irving,  the  trustees,  of  the  other  part,  and  after  reciting 
that  Adelaide  Irving  was  possessed  of  certain  land  and  horses 
and  stock  subject  to  a  certain  mortgage  to  the  Commercial  Bank- 
ing Co.  of  Sydney,  to  secure  the  sum  of  10,000i.,  and  after  recit- 
ing that,  in  consideration  of  the  covenant  and  indemnity  on  the 
part  of  the  trustees  thereinafter  contained,  Adelaide  Irving  had 
a;yreed  to  make  a  settlement  of  the  said  land  and  other  property 
to  the  uses  and  trusts  thereinafter  contained.  It  was  witnessed 
that,  in  pursuance  of  the  said  agreement  and  in  consideration  of 
the  covenant  and  indemnity  thereinafter  contained,  Adelaide 
Irving  granted,  bargained,  sold  and  assigned  unto  the  trustees 


1808. 


August  18. 

The  C.J. 
Stephen  J. 

and 
Cohen  J. 
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1898.  all  the  land,  horses  and  stock,  to  have  and  to  hold  the  same  npon 
Jnre  the  trusts  thereinafter  declared,  that  is  to  say,  upon  trust  to  carry 
RviNG.  ^^  ^^^  business  of  a  grazier  then  carried  on  by  Adelaide  Irviog 
until  her  death,  and  subject  to  the  directions  thereinbefore  con- 
tained in  relation  to  the  carrying  on  of  the  said  busineas,  and  to 
the  covenant  and  indemnity  thereinafter  contained,  and  the  pay- 
ment of  debts,  the  trustees  should,  during  the  lifetime  of  Adelaide 
Irving,  apply  the  net  annual  income  in  the  following  manner:  to 
pay  one-half  to  her  during  her  life,  an  annuity  of  100/.  to  J.  C. 
Irving,  and  to  divide  the  residue  into  9  equal  parts,  to  pay  two- 
ninths  to  each  of  four  of  her  children,  and  one-ninth  to  the  other 
child.  The  deed  then  provided  that  upon  her  death  the  trustees 
were  to  sell  the  land,  horses  and  stock,  and  to  stand  possessed  of 
the  purchase  money  in  trust  to  pay  off  the  mortgage  and  costs, 
and  to  divide  the  balance  into  9  parts,  and  to  pay  two-ninths  to 
each  of  four  of  her  children,  and  one-ninth  to  the  other  child ; 
and  the  deed  contained  the  following  covenant : — "  In  further 
pursuance  of  the  said  agreement  and  in  consideration  of  the 
grant,  release,  conveyance  and  assignment  hereinbefore  contained, 
they,  the  said  A.  S.  M.  Irving,  F.  E.  Irving  and  S.  R.  Irving,  do 
hereby  for  themselves  ....  and  as  separate  covenants, 
each  of  them  doth  for  herself  and  himself  .  .  .  covenant 
with  the  said  Adelaide  Irving  ....  that  they,  the  said 
covenanting  parties,  or  some  or  one  of  them,  will  duly  pay  and 
discharge  out  of  the  proceeds  of  the  said  land  ...  if  the 
same  shall  sufBce  therefor,  and  in  so  far  as  the  same  may  not 
suffice  therefor,  then  out  of  their  own  proper  moneys  the  herein- 
before cited  mortgage  debt  to  the  Commercial  Banking  Co.  of 
Sydney,  and  also  all  other  debts  and  liabilities  whatsoever 
incurred  up  to  the  date  of  these  presents  but  not  further,  as  and 
when  payment  of  the  same  may  be  required  or  be  thought  desir- 
able, and  until  such  payment  will  hold  the  said  Adelaide  Irving 
.  .  .  harmless  and  indemnified  against  the  said  debts." 
On  the  21st  May,  1896,  Adelaide  Irving  died. 
The  deed  was  stamped  as  a  conveyance  on  sale,  the  considera- 
tion being  estimated  at  10,200/.,  the  amount  due  to  the  Commer- 
cial Banking  Co.  under  the  mortgage,  and  the  sum  of  5U.  was 
paid  for  that  duty.     Subsequently  the  Commissioner  claimed 
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duty  under  s.  53  of  the  Stamp  Duties  Act  of  1880,  on  the  ground        1898. 

that  the  deed  was  a  settlement  containing^  a  trust  to  take  effect        in  rt 

after  the  settlor  s  death,  and  also  under  sub-s.  E  of  s.  2  of  the      ^^^'^0. 

Stamp  Duties  Act  of   1894.     The  trustees  refused  to  pay  the 

duty,  contending  that  it  was  not  such  a  settlement.     In  order  to 

enable  the  Commissioner  to  make  an  assessment  of  the  amount 

due,  the  trustees  lodged  a  declaration  shewing  that  the  value  of 

the  lands  and  stock  included  in  the  settlement  was  40,071^.,  but 

it  was  agreed  that  the  lodging  of  the  declaration  should  not  be 

taken  as  an  admission  that  the  settlement  came  within  s.  58. 

The  Commissioner  at  first  claimed  4  per  cent,  on  the  value  of  the 

property  less  the  mortgage  debt,  but  now  claimed  4  per  cent,  on 

the  whole  value  of  the  property,  or  l,608i.     The  trustees  paid  to 

the  Commercial  Basiking  Co.  of  Sydney  the  amount  due  under 

the  mortgage,  viz.,  10,200i. 

Sir  Julian  SaUnnons,  Q.C.,  a^d  0,  H.  Simpson,  for  the  Com- 
missioner of  Stamp  Duties.  Under  s.  53  of  the  Stamp  Act  of 
1880,  a  settlement  containing  a  trust  to  take  effect  after  the 
death  of  the  settlor  is  liable  to  stamp  duty-  This  deed  clearly 
contains  a  trust  to  take  effect  after  death,  and,  therefore,  the  only 
question  is  whether  it  was  made  for  "  bona  fide  pecuniary  consi- 
deration." In  s.  2  "settlement"  is  defined  as  "  any  contract  or 
agreement  (whether  voluntary  or  upon  any  good  or  valuable 
consideration  other  than  a  bona  fide  pecuniary  consideration) 
whereby  any  property  shall  be  settled,"  etc.  Here  there  was  no 
pecuniary  consideration  for  this  deed  :  Cumberland  v.  KeUey  (I). 

F.  Oregoi^y  Walker^  Q.C.,  and  Lamb,  for  the  trustees.  This 
deed  is  not  a  settlement  under  s.  53.  There  wa.<^  bona  fide  pecu- 
niary consideration  for  it.  Here  there  was  a  covenant  to  pay 
lO.OOOZ.;  a  promissory  note  has  been  held  to  be  pecuniary  consi- 
deration :  RuTnbaU  v.  Murray  (2).  If  a  promissory  note  be 
pecuniary  consideration,  surely  a  promise  under  seal  to  pay  money 
is  pecuniary  consideration.  Suppose  that  instead  of  entering  into 
this  covenant  the  trustees  had  handed  Mrs.  Irving  the  money 
with  which  to  pay  off  the  mortgage,  or  suppose  that  they  had 
themselves  paid  off  the  mortgage,  there  clearly  would  have  been 

(1)  3  B.  &  Ad.  602.  (2)  3  T.R.  298. 
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1898.  pecuniary  consideration.  Here  they  entered  into  this  covenant, 
In  re  and  they  subsequently  paid  off  the  amount  due  to  the  bank. 
BviNo.  Pecuniary  consideration  does  not  mean  that  cash  must  actually 
pass  at  the  time  the  deed  is  executed,  but  it  means  anything 
which  may  result  in  the  payment  of  money.  The  Commissioner 
claimed  duty  on  this  deed  as  on  a  conveyance  on  sale  as  if  the 
consideration  were  10,200L,  and  the  trustees  paid  5U.,  and  now 
his  contention  is  that  there  was  no  pecuniary  consideration  for  it. 

If  this  be  a  settlement  under  s.  58,  then  we  submit  that  it  is 
quite  clear  that  the  Commiasioner  can  only  claim  the  duty  on 
the  property  settled,  i.e,,  the  equity  of  redemption.  The  value  of 
the  property  free  from  the  mortgage  is  40,07  IZ.,  and  the  Com- 
missioner claims  the  duty  upon  that  sum.  But  that  was  not  the 
property  settled.  The  property  Settled  was  the  equity  of  redemp- 
tion, and,  therefore,  the  debt  due  to  the  bank  under  the  mortgage 
(10,200Z.)  must  be  deducted  from  40,07  li.,  in  order  to  ascertain 
the  amount  on  which  the  duty  is  payable. 

[The  Chief  Justice.  On  this  application  we  have  not  to 
determine  the  amount  of  duty  payable.  How  then  can  we  go 
into  this  question  ?] 

Under  s.  53  the  Court  makes  an  order  that  a  sufficient  part  of 
the  property  be  sold  to  pay  the  duty,  and,  therefore,  we  submit 
that  the  Court  must  determine  the  amount  of  the  duty. 

Secondly,  it  is  only  as  to  half  of  the  property  that  the  trust  is 
to  take  effect  after  her  death.  Under  this  deed  one-half  of  the 
property  is  absolutely  disposed  of  during  her  life,  and,  therefore, 
we  submit  that  duty  is  payable  only  on  one-half  of  the  property ; 
and  in  any  event  the  duty  already  paid,  51i.,  would  have  to  be 
deducted  from  the  amount  now  demanded,  because,  if  this  is  a 
settlement  under  s.  53,  it  is  not  a  conveyance  on  sale,  and,  there- 
fore, that  amount  was  improperly  paid. 

Sir  Julian  ScdomonSy  Q.C.,  in  reply.  The  whole  property  is 
liable  to  duty  under  s.  53,  and,  therefore,  duty  is  properly  payable 
on  40,07U.  There  is  in  this  deed  a  trust  to  take  effect  after  Mrs. 
Irving's  death  as  to  the  whole  property,  and  not  as  to  one-half 
only.  It  is  only  the  income  that  is  provided  for  during  her  life, 
and  after  her  death  there  is  a  trust  for  sale  as  to  the  whole  pro- 
perty. 
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The  Chief  Justice.  In  this  case  it  appears  that  Mrs.  Irving,  1898. 
being  entitled  to  considerable  property  said  to  be  worth  40,000i.,  In  re 
made  a  settlement.  By  that  settlement  she  vested  that  property 
in  three  trustees.  It  was  provided  in  the  deed  that  they  were  to  The  CJ. 
work  the  property,  and  after  paying  interest  on  a  mortgage  of 
10,000Z.  over  the  property,  they  were  to  harjd  to  her  one-half  of 
the  net  profits.  The  other  half,  after  deducting  an  annuity  of 
lOOi.,  which  was  to  be  paid  to  J.  C.  Irving,  was  to  be  divided  into 
nine  equal  parts,  and  to  each  of  four  of  her  children  two-ninths 
were  to  be  paid,  and  one-ninth  to  the  other  child.  In  the  deed 
the  trustees  covenant  to  pay  off  the  mortgage  out  of  the  pro- 
ceeds of  the  property,  and  if  the  proceeds  should  be  insufficient, 
they  covenant  to  pay  out  of  their  own  moneys  the  balance  due. 
After  her  death  there  whs  a  trust  to  sell  the  property  and  pay 
off  the  mortgage,  and  divide  the  property  into  ninths,  and  to  pay 
to  four  of  her  children  two-ninths  and  one-ninth  to  one  of  her 
children.  It  is  clear  that  this  was  a  settlement  containing  a 
trust  to  take  effect  after  her  death,  and,  therefore,  the  only  ques- 
tion is  whether  this  was  a  settlement  made  for  ''bona  fide 
pecuniary  consideration."  It  is  said  that  because  of  this  covenant, 
which  is  to  this  effect :  [His  Honour  read  the  covenant  above  set 
out.]  it  is  not  a  settlement  within  the  definition  of  the  word 
settlement  in  s.  2  of  the  Stamp  Duties  Act  as  it  was  made  for 
"bona  fide  pecuniary  consideration."  In  my  (»pinion  by  no  stretch 
of  the  law,  can  it  be  said  that  it  was  made  for  bona  fide  pecuniary 
consideration.  No  doubt  it  has  been  held  that  cheques  and  pro- 
missory notes  may  be  pecuniary  consideration,  but  to  constitute 
pecuniary  consideration  there  must  be  something  in  the  nature 
of  money  and  taken  at  the  time  as  money.  This  covenant,  how- 
ever, is  nothing  more  than  an  undertaking  to  pay  the  balance 
due  under  the  mortgage  if  this  property  which  is  worth  40,000i. 
does  not  sell  for  10,000^.  This  was  not  something  taken  in  lieu 
of  money,  and  in  no  sense  of  the  term  can  it  be  said  to  be  pecu- 
niary consideration.  The  probability  is  that  the  trustees  would 
never  have  to  pay  one  single  sixpence  under  the  covenant.  I  am 
clearly  of  opinion  that  this  was  a  settlement  made  other  than  for 
pecuniary  consideration. 

I  might  stop  there,  and  anything  further  that  I  say  must  be 
taken  as  obiter  dictum.     We  must  assume  that  the  Commissioner 
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1898.  for  Stamp  Duties  will  not  demand  more  duty  than  he  is 
In  re  entitled  to.  I  may,  however,  say  that,  in  my  opinion,  the  stamp 
duty  on  this  deed  was  properly  payable  during  the  lifetime  of 
The  C  J.  the  settlor,  and  that  the  further  duty  demanded  is  properly  pay- 
able now.  This  was  a  deed  which  it  might  be  necessary  to  put 
into  force  during  her  lifetime,  and  it  would  have  to  be  stamped 
according  to  the  consideration,  and  the  consideration  in  one  sense 
was  10,000f .  The  stamp  duty  already  paid  was  properly  paid. 
It  would  also  have  to  be  stamped  as  a  settlement  taking  eflFect 
after  her  death  There  is  nothing  wrong  in  the  Commissioner 
requiring  both  duties  to  be  paid. 

Another  point  has  been  taken  that  the  Commissioner  should 
have  deducted  10,000i.  in  estimating  the  value  of  the  property 
on  which  the  duty  had  to  be  paid,  and  that  duty  only  should  be 
paid  on  the  value  of  the  equity  of  redemption.  One  answer  to 
that  contention  is  this,  that  this  is  a  succession  duty,  and  that 
the  executors  in  paying  duty  on  the  estate  would  not  have  had 
to  pay  the  duty  on  the  10,000i.,  but  would  have  been  entitled  to 
deduct  that  amount  from  the  assets  and  only  pay  probate  duty 
on  the  balance.  Another  answer  to  that  contention  is,  that  under 
s.  53  duty  has  to  be  paid  on  the  value  of  the  property  settled. 
The  property  settled  was  the  whole  property,  and,  therefore,  the 
value  of  the  property  settled  was  the  whole  value  of  the  property. 
I  repeat  that  these  last  two  matters  are  not  properly  before  us, 
and,  therefore,  whatever  I  have  said  in  respect  of  them  is  obii^ 
dictum.  What  I  decide  is  that  this  was  a  settlement  under  s. 
53,  as  there  was  no  pecuniary  consideration  for  it. 

Stephen,  J.  As  to  the  parts  of  the  judgment  which  are  obiter 
dicta,  my  impression  is  in  accordance  with  the  view  expressed 
by  The  Chief  Justice.  As  to  the  main  question  I  entirely  agree 
with  his  Honour,  and  think  the  matter  is  too  clear  for  argument 

Cohen,  J.     I  agree. 

Application  granted  with  costs  of  sale 
(if  necessary)  and  costs  of  this  appli- 
cation.  Order  to  lie  in  the  ofice  for 
one  month. 

Attorneys  for  the  trustees :  Macnamara  <b  Smith. 
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Croirii  Lands  Act  of  1895,  «.  14 — Reg.  49 — Homestead  selection — Application.        Aug,  22,  23. 

An  application  for  a  homestead  selection  may  include  two  or  more  blocks. 
Sach  application  need  not  be  accompanied  by  a  deposit  of  one  half  year's  rent  on      ^^  ^*y 
each  block,  bat  only  the  half  year's  rent  on  the  block  requiring  the  largest  deposit.  ^ 

Reg.  49  is  not  idlra  vires,  A.H.Simpton  J. 

Appeal  from  the  Land  Appeal  Court. 
Special  Case. 

1.  On  the  18th  September,  1897,  certain  blocks  of  land  were 
by  notification  in  the  Gazette  duly  set  apart  for  disposal  by  way 
of  homestead  selection. 

2.  On  the  18th  NoTember,  James  Bairstow  lodged  one 
application  which  embraced  twenty-one  of  the  said  blocks,  and 
with  his  application  lodged  one  deposit  only  by  way  of  rent  and 
survey  fee,  such  deposit  being  sufficient  to  cover  rent  and  survey 
fee  of  the  block  requiring  the  largest  deposit. 

3.  Amongst  the  blocks  so  applied  for  was  a  block  of  515  acres, 
being  portion  125  parish  of  Bama. 

4.  On  the  18th  November,  Martin  Bolger  also  lodged  an 
application  for  the  last-mentioned  block,  such  application 
embracing  only  the  said  block  and  being  accompanied  by  the 
prescribed  rent  and  survey  fee. 

5.  Ballots  were  held  to  determine  the  priority  of  application 
for  the  said  twenty-one  blocks,  and  James  Bairstow  was 
nnsuecessful  at  all  of  such  ballots  except  at  that  for  portion  125, 
at  which  he  came  out  first. 

6.  The  Local  Land  Board  confirmed  the  application  of  James 
Bairstow  as  for  portion  125,  and  disallowed  the  application  of 
Martin  Bolger,  on  the  ground  that  the  land  was  not  available. 

7.  Martin  Bolger  duly  appealed  to  the  Land  Appeal  Court 
against  the  decisions  of  the  Local  Land  Board  on  the  following 
grounds : — ( I )  That  the  application  of  James  Bairstow  was  invalid, 
he  having  included  more  than  one  homestead  block  on  one  form, 
and  lodged  only  one  deposit  and  survey  fee.     (2)  That  the  applica- 
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1898.        tion  of  James  Bairstow  was  in  coutravention  of  s.  14  of  the  Crown 

BoLGKR      Lands  Act  of  1895.     (8)  That  Regulations  49  and  50  are  ultra 

Minister  FOB  vires  so  far  as  they  provide  for  the  inclusion  of  two  or  more 

Lands,      homestead  blocks  on  one  form  and  only  one  deposit  and  survey 

fee  to  be  lodged  in  connection  therewith.    (4)  That  the  Board 

was  wrong  in  confirming  James  Bairstow's  application,  and  the 

area   in   question   was   available   for   the   purpose  of    Bolger's 

application. 

8.  The  Land  Appeal  Court  dismissed  the  appeala 

The  questions  for  the  decision  of  the  Supreme  Court  are : — (1) 
Whether  the  Land  Appeal  Court  was  right  in  holding  that  the 
application  lodged  by  James  Bairstow  for  portion  125  was  a  valid 
application  notwithstanding  the  facts  that  he  lodged  only  one 
application  form  which  embraced  twenty-one  blocks,  and  lodged 
therewith  an  amount  sufficient  only  to  cover  rent  and  survey  fee 
for  the  block  requiring  the  largest  deposit.  (2)  Whether  the 
Land  Appeal  Court  was  right  in  holding  that  Reg.  49  is  not  uUra 
vires. 

Pike  and  Rose  for  the  appellant.  Sect.  13  of  the  Act  of  1895 
provides  that  certain  lands  may  be  set  apart  for  disposal  by  way 
of  homestead  selection.  Sect.  14  says  that  "Any  person  who  is 
not  disqualified,  may  apply  for  any  block  so  notified  as  a  homestead 
selection."  That  means  that  he  can  apply  for  one  block.  He  can 
only  hold  one  block,  and,  therefore,  he  can  only  apply  for  one 
block.  If  an  application  for  more  than  one  block  is  valid,  it  is 
valid  not  only  as  to  one  block,  but  as  to  all  the  blocks  applied  for. 
Sect.  14  provides  that  "the  application  shall  be  accompanied  by 
a  half  year  s  rent  in  advance  and  a  survey  fee."  If,  therefore,  a 
man  can  apply  for  more  than  one  block,  his  application  must  be 
accompanied  by  a  half  year's  rent  and  survey  fee  for  each  block. 
Under  s.  2  of  59  Vic.  No.  26  the  title  to  a  homestead  selection 
commences  from  the  date  of  the  application,  if  valid.  If,  there- 
fore, the  application  for  more  than  one  block  is  valid,  he  gets  a 
title  to  each  block  applied  for  immediately  on  application,  and  has 
a  right  to  the  possession  of  all  the  blocks  applied  for.  The  validity 
of  an  application  cannot  depend  upon  whether  the  applicant  is 
successful  in  the  ballot.     "If  valid,"  in  s.  2,  means  that  the  land 
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applied  for  is  available,  and  that  the  person  applying  is  competent        1898. 
to  apply.     Reg.  49  is  ultra  vires  so  far  as  it  is  inconsistent  with      Boloeb 
the  Act.     Sect.  14  of  the  Act  of  1895  provides  that  the  applica-  ministbrfob 
tion  must  be  accompanied  by  a  half  year's  rent  in  advance,  and,       Lands. 
therefore,  if  several  blocks  are  applied  for,  the  Act  provides  that 
a  half  year's  rent   for   each  must  be   deposited.     Reg.  49,  in 
providing  that  where  there  are  a  number  of  blocks  applied  for 
only  the  half  year's  rent  on  the   block  requiring  the  largest 
deposit  need  be  deposited,  is  clearly  inconsistent  with  the  Act : 
Blackwood  v.  London  Chartered  Bank  (1). 

Sir  Julian  Salomons,  Q.C.,  and  H,  Davies,  for  the  respondent 
(the  Minister  for  Lands).  In  making  this  application,  the  appli- 
cant (Bairstow)  did  not  apply  for  more  than  one  block  ;  he  only 
applied  for  one  block.  Where  a  number  of  blocks  were  set 
apart  for  homestead  selection,  there  would  be  nothing  to  prevent 
a  person  applying  for  one  block,  and,  if  unsuccessful  in  the 
ballot,  withdrawing  his  deposit  money  and  applying  for  the  next 
lot,  and  so  on.  But  for  the  sake  of  convenience,  and  inasmuch  as 
through  departmental  arrangements  the  money  would  not  be 
returned  in  time  to  make  the  deposit  on  the  second  block,  the 
regulation  has  provided  that  if  a  person  makes  a  deposit  of  a 
half  year's  rent  on  the  largest  block  he  can  then  include  in  the 
one  application  two  or  more  blocks.  That  is  not  in  any  way 
inconsistent  with  the  Act.  Sect.  14  says  that  "the  application 
shall  be  made  and  lodged  in  the  prescribed  form."  Reg.  49  pro- 
vides that  it  shall  be  in  Form  7,  and  that  form  includes  an  appli- 
cation for  more  than  one  block. 

Pike  in  reply.  59  Vic.  No.  26  was  passed  to  enable  the  appli- 
cant to  take  possession  after  making  his  application  (see  the 
preamble). 

[The  Chief  Justice.  If  he  applies  for  twenty  blocks,  can  he 
take  possession  of  all  ?] 

I  submit  he  cannot,  and  that  shews  that  he  cannot  apply  for 
twenty  blocka 

(1)  6  L.R.  P.O.  92. 
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1898.  [The  Chief  Justice.     There  is  nothing:  in  s.  2  which  gives  the 

BoLGBR      applicant  the  right  to  take  possession  of  the  land  on  makiog  his 
Minister  FOB  application.] 

ANDs.  That  section  says  the  title  shall  commence  from  the  date  of 

application,  and  the  object  of  the  Act,  as  set  out  in  the  preamble, 
is  that ''  applicants  for  homestead  selections  should  be  enabled  to 
take  poasea&ion  of  the  land  applied  for  by  them  without  delay." 

[The  Chief  Justice.  There  is  nothing  in  the  enacting  part 
of  the  Act  which  carries  out  the  preamble.] 

Before  this  Act  the  title  did  not  commence  until  the  confirma- 
tion of  the  application,  but  under  this  Act  the  title  commences 
from  the  application,  and,  therefore,  enables  the  applicant  to 
take  possession  immediately  on  application. 

The  Chief  Justice.  In  this  case  it  appears  that  under  s.  13 
of  the  Act  of  1895  the  Governor  set  apart  certain  blocks  of 
land  for  homestead  selection.  Bairstow,  acting  in  conformity 
with  regulation  49,  sent  in  an  application  in  the  form  prescribed 
by  that  regulation,  and  in  that  form  he  mentions  twenty-one 
blocks,  any  one  of  which  he  was  willing  to  take.  Under  that 
regulation  he  deposited  a  sum  of  money  equal  to  the  deposit  on 
the  largest  block  mentioned  in  his  application,  and  he  also 
lodged  the  survey  fee.  There  is  no  question  that  he  complied 
with  that  regulation.  The  only  question  is  whether  that  regula- 
tion is  so  inconsistent  with  the  Act  as  to  enable  us  to  say  that  it 
was  not  framed  for  the  purpose  of  carrying  the  Act  into  effect, 
or  possibly  that  it  did  not  carry  the  Act  into  effect.  The  course 
of  procedure  in  applying  for  these  homestead  selections  seems  to 
be  this :  A  certain  day  is  appointed  when  persons  may  apply  for 
the  land,  and,  assuming  that  that  regulation  is  intra  vires,  any 
number  of  persons  may  apply  for  each  block  of  land,  though  each 
person  cannot  get  more  than  one  block.  Take  the  case  where 
there  are  ten  blocks  and  twelve  persons  applying  for  them. 
There  is  a  ballot  as  to  the  first  block,  and  the  person  who  is 
successful  stands  out  of  the  next  ballot,  and  so  on  until  all  the 
blocks  are  disposed  of.  In  what  way  does  that  -work  any  mis- 
chief or  evil,  and  how  can  we  say  that  it  does  not  carry  the  Act 
into  effect  ?    It  is  a  convenient  course.     On  the  other  hand,  if  a 
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person  applying  for  a  number  of  blocks  had  to  pay  a  deposit  and  IS9S, 

survey  fee  on  each  block,  it  would  be  an  inconvenient  course.     I  Bolobk 
do  not  see  anything  inconvenient  in  the  regulation,  or  anything  ^j^jg^ 

in  ifc  inconsistent   with   the   Act,  and,   therefore,   the   case   of  ^^^^nds. 

Blackwood  v.  London  Chartered  Bank  of  Atbstralia  (I)  B,p^lies.  xheC.J. 
The  Lord  ChancdloVy  in  speaking  of  regulations  made  under  a 
former  Crown  Lands  Act,  says  this:  "If  these  regulations,  properly 

■ 

construed,  are  found  to  be  reasonable  and  convenient  regulations 
for  carrying  the  Act  into  full  effect,  though  they  may  govern,  not 
only  the  form,  but  the  effect  of  instruments  of  transfer  of  those 
rights  which  precede  the  grant  of  leases ;  if  they  are  found  to 
relate  to  matters  arising  under  the  provisions  of  the  Act,  which 
they  unquestionably  do ;  if  they  are  found  to  be  consistent  with 
the  provisions  of  the  Act,  which  they  unquestionably  are ;  and  if 
they  are  not  in  the  Act  expressly  provided  for,  then  their  Lord- 
ships cannot  do  otherwise  than  come  to  the  conclusion  that  they 
are  valid  in  law,  and  that  there  is  no  ground  for  the  objection 
that  they  are  vUra  vires!'  Apply  that  principle  and  it  is  clear . 
that  this  regulation  is  not  ultra  vires. 

It  is  said  that  very  great  inconvenience  might  arise,  because 
by  the  Act  of  1 896  where  a  man  applies  for  twenty  blocks,  they 
would  be  taken  out  of  the  holding  of  the  lessee  or  licensee,  and 
that  he  would  be  entitled  to  go  into  possession  of  all  of  them, 
when  eventually  he  would  only  be  entitled  to  one  block.  That 
Act  was  passed  to  amend  s.  40  of  the  Act  of  1895,  which  pro- 
vided that  the  title  to  a  homestead  lease  should  commence  from 
the  date  of  confirmation.  It  merely  provides  that  the  title  shall 
commence  from  the  date  of  the  application;  but  it  does  not  give  the 
applicant  the  right  to  go  into  possession  on  that  date ;  although  the 
preamble  to  that  Act  speaks  of  the  applicant  taking  possession 
there  is  nothing  in  the  enacting  part  of  the  Act  which  says  that 
the  applicant  can  take  possession  on  the  date  of  the  application. 
The  Act  simply  provided  that  the  title  to  the  land  is  to  date  Back 
to  the  application. 

(1)  5  L.R.P.C.  92. 
X  2 
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1898.  I  am,  therefore,  of  opinion  that  the  appeal  should  be  dismissed 

BoLGSR      with  costs,  and  that  both  questions  should  be  answered  in  the 

Minister  FOR  affirmative. 
Lands. 

Cohen,  J.     I  am  of  the  same  opinion.     It  appears  to  me  that 

Regulation  49  is  one  framed  for  promoting  public  convenience 
and  the  expeditious  settlement  on  Crown  lands,  and  framed  for 
the  purpose  of  carrying  out  the  Crown  Lands  Acts,  and  is  there- 
fore intra  vires, 

•    A.  H.  Simpson,  J.,  conciirred. 

Appeal  dismissed  with  costs. 
Attorneys  for  the  appellant :  Ellis  &  Button, 
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THE  MINISTER  FOR  LANDS  v.  RICKETSON  AND  THE  AUSTRALIAN         1898. 


MORTGAGfE,  LAND  AND  FINANCE  CO.  j^ov.  17,  18. 

December  13. 
Ormn  laiuU — PasiorcU  leasee — Orovni  Lands  Act  of  1884,  «.  78 —  Withdraioal  from 

lease — Compensation.  The  O.J. 

Under  s.  78  (7)  of  the  Crown  Lands  Act  of  1884  "  the  Governor  may  withdraw  ^^^^^' 
from  ]eaie  any  land  required  for  any  public  purpose  .  .  .  and  upon  the  pub-  Walker  J. 
iication  in  the  Oazette  of  such  withdrawal  the  lessee  shall  be  entitled  to  compen- 
aatioD  in  respect  of  the  land  so  withdrawn  for  the  unexpired  term  of  such  lease, 
lod  for  improrements  .  .  .  upon  the  land  so  withdrawn,"  etc.  lleldt  that 
the  mode  of  arriving  at  the  compensation  to  which  the  lessees  are  entitled  under 
that  cection  is  to  assess  the  value  of  the  whole  of  the  leasehold  area  with  all  its 
unprovements  thereon  at  its  value  upon  the  day  when  the  withdrawal  was 
lEuetted,  and  then  assess  the  value  of  the  whole  leasehold  area  Jess  the  area  with- 
drawn, and  the  difference  between  the  two  amounts  assessed  is  the  amount  of 
eompeosation  to  which  they  are  entitled. 

Special  case  stated  by  the  Land  Appeal  Court. 

1.  ^e  leasehold  area  of  Billabong  pastoral  holding  has  for  some 
years  past  been  held  by  Henry  Ricketson  and  The  Australian 
Mortgage,  Land  and  Finance  Co.,  Limited,  under  a  pastoral  lease 
granted  by  the  Governor  under  s.  78  of  the  Crown  Lands  Act  of 
1884.  The  original  term  of  the  lease  expired  in  the  year  1895, 
but  an  extension  thereof  under  s.  43  of  the  Crown  Lands  Act  of 
1889  is  still  current. 

2.  Between  the  years  1885  and  1891  the  lessees  held  the  lease- 
hold area  under  the  right  to  a  pastoral  lease  created  by  the 
Crown  Lands  Act  of  1884,  but  in  1891  a  lease  was  issued  to  them 
in  the  form  prescribed  under  the  Crown  Lands  Act  of  1889. 

3.  The  leasehold  area  contains  about  30,000  acres,  and,  together 
with  freeholds  and  other  lands  held  by  the  aforesaid  lessees,  is 
worked  as  one  property  known  as  Billabong  station. 

4.  Within  the  leasehold  area  is  a  natural  catchment  area  of 
about  400  acres,  on  which  a  tank  (known  as  Bartley's  tank)  had 
been  excavated,  and  other  improvements  effected  during  the 
original  term  of  the  pastoral  lease,  and  for  the  purposes  of  this 
case  it  is  to  be  taken  that  the  said  improvements  had  been  law- 
fully made  by  the  lessees  of  Billabong  pastoral  holding. 

If.S.W.R.,  Vol.  XIX.,  Uw.  Y 
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1898.  5.  For  the  purposes  of  this  case  it  is  to  be  taken  as  admitted 

MiNisTEBFOR  that  the  catchment  area  was  required  for  the  purpose  of  pro- 

^      viding  the  town  of  Wyalong  with  a   water  supply :   and,  on 

RiGKETsoN    April  1st,  1896,  the  Governor,  in  exercise  of  the  power  in  that 

AMD  THE  r  '  '  r 

Australian  behalf  conferred  upon  him  by  sub-s.  7  of  s.  78  of  the  Crown 
Co.  Lands  Act  of  1884,  withdrew  the  said  400  acres  from  the  pas- 
toral lease.  And  upon  such  withdrawal  the  lessees  became 
entitled  to  such  a  refund  out  of  the  rent  for  the  year  1896,  which 
had  been  paid  in  advance^  and  to  such  a  reduction  in  the  future 
rent  of  the  leasehold  area  as  was  proportionate  to  the  area  with- 
drawn. 

6.  The  Local  Land  Board  thereafter  proceeded  to  appraise  the 
compensation  provided  for  by  the  aforesaid  sub-s.  7  of  s.  78,  and 
in  so  doing  it  limited  the  inquiry  to  the  area  actually  withdrawn, 
refusing  to  receive  evidence  as  to  the  effect  of  the  withdrawal 
on  Billabong  leasehold  area,  or  to  consider  such  effect  in  apprais- 
ing compensation. 

7.  The  Local  Land  Board  accordingly  appraised  the  compen- 
sation to  which  the  lessees  were  entitled  under  two  headings, 
fixing  one  amount  to  represent  the  value  of  the  lease  of  the  400 
acres  for  the  unexpired  period  of  the  extended  term,  and  another 
amount  to  represent  the  value  of  the  improvements ;  these  values 
being  ascertained  irrespective  of  the  effect  of  the  aforesaid  with- 
drawal upon  the  working  of  any  other  lands  held  by  the  lessees 
and  worked  in  conjunction  with  the  area  so  withdrawn. 

8.  The  lessees  having  appealed  to  the  Land  Appeal  Court,  the 
Court  (Mr.  Commissioner  Brandis  dissenting)  held  that  the  Local 
Land  Board  had  appraised  the  compensation  in  respect  of  the 
subject  improvement  upon  a  wrong  basis,  and  that  such  Board 
should  be  directed  to  appraise  such  compensation  on  the  basis  of 
the  loss  or  injury  which  the  owners  have  sustained  and  will 
sustain  by  reason  of  the  said  withdrawal,  not  as  limited  to  the 
400  acres  withdrawn,  but  in  connection  with  the  entire  area  of 
the  pastoral  lease  benefited  by  such  improvement.  And  for  the 
purposes  of  this  case  it  may  be  taken  that  the  Court  in  effect 
held  that  in  respect  to  "  compensation  for  the  unexpired  term  of 
the  lease "  the  proper  measure  of  compensation  was  the 
difference  between  the  value  to   the   lessees  of  the   leasehold 
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area  before   the  withdrawal,  and  the   value   after   the    with-        1808. 
drawal.    And  that  in  respect  of  "compensation  for  improve- Minister  for 
mentfl"  the  proper  measure  of  compensation  was  the  loss  or         ^ 
injury  which  the  lessees  had  sustained  and  would  sustain  by  reason    Rickbtson 
of  the  withdrawal,  not  as  limited  to  the  400  acres,  but  in  con-  Australian 
nection  with  the  entire  area  of  the  pastoral  lease  benefited  by     '    co. 
the  improvements.     Accordingly  the  said  Court  sustained  the 
appeal,  and  ordered  the  Local  Land  Board  to  rehear  the  matter. 

9.  The  Minister  for  Lands  has  duly  required  the  Land  Appeal 
Court  to  state  and  submit  a  case  for  decision  by  the  Supreme 
Court  upon  the  questions  of  law  hereunder  specified. 

The  questions  for  decision  by  the  Supreme  Court  are  : — 

1.  Whether  compensation  for  the  ''unexpired  term  of  the 
lease,"  as  provided  in  sub-s.  7  of  s.  78  of  the  Crown  Lands  Act  of 
1884,  is  to  be  appraised  upon  the  basis  of  the  difference  between 
the  value  to  the  lessees  of  Billabong  leasehold  area  before  the 
withdrawal,  and  its  value  after  the  withdrawal  as  aforesaid. 

2.  Whether  in  appraising  "  compensation  for  improvements " 
under  the  aforesaid  section  and  sub-section,  the  effects  of  the 
withdrawal  of  the  improvements  upon  the  lessees'  occupancy  of 
the  residue  of  the  leasehold  area  in  so  far  as  such  residue  was 
benefited  by  such  improvements  should  be  taken  into  account. 

Sir  Jvlian  Salomons,  Q.C.,  and  Canaway,  for  the  appellant. 
The  question  in  this  case  is  what  is  the  proper  mode  to  arrive  at 
the  compensation  to  be  allowed  to  a  lessee  on  the  withdrawal 
of  a  portion  of  his  lease  under  the  terms  of  s.  78  (7)*  of  the 
Crown  Lands  Act  of  1884. 

The  view  taken  bv  the  Land  Board  was  the  correct  one.     Tn 
aaaesdng  the  amount  of  compensation  you  cannot   take  into. 
coDsideration  the  effect  of  the  withdrawal  on  the  remainder  of 
the  leasehold  area.    The  lessee,  when  he  took  the  lease,  took  it 

*  Snb-a.  7  of  8.  78  of  the  Crown  Lands  Act  of  1884  is  as  follows  :— "  The 
Ooreroor  may  withdraw  from  lease  any  land  required  for  any  pnblic  purpose 
•  •  .  and  npon  pablication  in  the  Gazette  of  such  withdrawal  the  lessee  shaU 
1m  entitled  to  snch  compensation  in  respect  of  the  land  so  withdrawn  for  the 
uopired  term  of  snch  lease,  and  for  improvements  lawfully  made  by  such  lessee 
ipoB  the  land  so  withdrawn  from  lease  as  may  be  determined  by  the  Minister 
tfter  appraisement  by  the  Local  Land  Board." 


Y  2 


284  CASES  AT  LAW.  [N.  8.  W.  R. 

1898.       subject  to  the  right  of  the  Crown  to  resume  any  part  of  it  for  a 

MiNisTKBFOB  pubUc  pufpose.     The  Crown  should  only  be  compelled  to  pay  the 

^^^      value  of  the  improvements  and  the  value  of  the  land  taken,  and 

RicKETsoN    should  not  have  to  pay  any  compensation  for  severance.    Sect 

AND  THB  ^      ^  r    J  J  r 

M.  L.  AND  F.  78  limits  the  compensation  to  "  compensation  in  respect  of  the 
land  so  withdrawn,  and  for  improvements."  That  section  says 
nothing  about  compensation  for  the  injurious  effect  the  with- 
drawal may  have  on  the  rest  of  the  land ;  and  it  is  expressly 
limited  to  those  two  things.  The  cases  where  freehold  land  is 
taken  against  the  will  of  the  owner  have  no  application  to  a  case 
where  land  is  resumed  by  a  landlord  under  the  terms  of  the 
lease. 

[Walker,  J.     You  say  that  it  must  be  taken  as  if  he  had  only 
a  lease  for  400  acres,  and  that  had  been  resumed  ?] 

'  Yes.  The  lessees  cannot  saddle  the  Crown  with  the  conse- 
quential damage  that  may  ensue  to  the  rest  of  the  leasehold 
area.  The  Land  Appeal  Court  were  clearly  wrong  in  their 
method  of  valuation,  because,  if  you  take  that  method,  the  lessees 
would  get  the  value  of  the  improvements  twice  over.  Under 
their  method  in  valuing  the  "  unexpired  term  of  the  lease "  the 
value  of  the  improvements  would  be  given,  and  the  value  of  the 
improvements  would  be  given  under  the  "compensation  for 
improvements."  This  case  is  just  the  converse  case  of  Deane  v. 
Minister  for  Lands  (1).  There  Deane  applied  under  s.  63  for  the 
rescission  of  a  reservation  and  the  sale  of  the  land  to  him  con- 
tained in  the  reservation,  and  the  Court  held  that  in  estimating 
the  value  of  the  land  the  Land  Board  could  not  take  into  con- 
sideration the  value  it  was  to  him  by  reason  of  his  ownership  of 
the  adjoining  land,  but  must  estimate  its  value  apart  from  that. 
They  also  referred  to  Cooper  v.  Stuart  (2);  McGuUoch  v.  Abbott 
(3). 

PiLcher,  Q.C.,  and  Pike,  for  the  respondents.  Under  a  78  (7) 
the  lessee  is  entitled  to  compensation  on  the  withdrawal  of  land 
from  the  lease.  Giving  a  man  "compensation"  means  where  yon 
take  a  thing  from  him  that  you  put  him  in  the  same  position  as 

(1)  17  N.S.W.L.R.  287.  (2)  10  N.S.W.L.R.  Eq.  172. 

(3)  6  N.S.W.L.R.  212, 
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if  you  had  not  taken  it     Take  the  case  of  a  tank  watering  a        1898. 
paddock  of  5,000  acres,  and  that  the  tank  is  made  in  the  only  Minister  iob 
place  in  the  5,000  acres  where  you  could  get  water.     Take  away  ,,. 

the  tank,  and  the  whole  5,000  acres  become  valueless.     Would  it    R^c^"^on 

'  '  AND  THB 

be  any  compensation  if  the.  Crown  were  to  resume  the  land  on  Australian 
which  the  tank  stood  if  they  merely  paid  the  value  of  that  land     '    Co. 
and  the  cost  of  making  the  tank  ? 

[The  Chief  Justice.  In  the  mode  suggested  by  the  Land 
Appeal  Court  would  you  not  get  the  value  of  the  improvements 
twice  over  ?] 

We  submit  not.  In  valuing  the  "  unexpired  term  of  the  lease  " 
they  say  you  should  value  the  whole  of  the  leasehold  area  without 
improvements,  and  assess  the  loss  occasioned  by  the  withdrawal  of 
the  land,  and  then  you  value  th^  loss  occasioned  by  taking  the 
tank  away.  We  do  not  contend  that  you  can  get  the  value  of 
the  improvements  twice  over.  The  whole  question  is  whether 
the  lessees  are  entitled  to  get  as  compensation  the  value  of  the 
damage  done  to  the  rest  of  the  leasehold  area  by  reason  of  the 
withdrawal  of  the  400  acres.  If  the  Court  thinks  that  the  mode 
which  the  Land  Court  has  said  is  the  proper  mode  of  valuation 
is  not  the  right  one,  the  Court  shoi^ld  not  simply  uphold  the 
appeal,  but  should  say  what  is  the  proper  mode  of  valuation. 

They  referred  to  Stebbing  v.  Metropolitan  Board  of  Works  (1) ; 
McBean  v.  Grieve  (2) ;  Cafe  v.  Morrison  (3). 

Sir  Jvlian  Salomons,  Q.C.,  in  reply. 

C.  A.  r. 

13th  December,  December  13. 

The  Chief  Justice.  In  this  case  it  appears  that  the  respon- 
dents are  the  lessees  from  the  Crown  of  some  30,000  acres  of  Crown 
lands  known  as  the  Billabong  pastoral  holding.  Upon  this  holding 
there  is  anatural  catchment  area  of  about  400  acres,  on  which  a  tank 
known  as  Bartley  s  tank  has  been  excavated,  and  other  improve- 
ments have  been  lawfully  effected  by  the  lessees  during  the 
term  of  a  pastoral  lease  granted  under  the  provisions  of  s.  78  of 

(1)  6  L.R  Q.B.  at  p.  42.  (2)  2  S.C.R.  N.S.  153. 

(3)  2  S.C.R.  N.S.  297. 


The  C.J. 
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1898.        the  Crown  Lands  Act  of  1884.     The  existing  lease  is  an  extension 

MiNTSTKBTOR  of  the  lease  so  granted,  and  takas  effect  under  the  provisions  of 

^  8.  43  of  the  Crown  Lands  Act  of  1889.    The  Governor,  under 

RioKMBON   the  powers  conferred  by  sub-s.  7  of  s.  78  of  the  Act  of  1884,  has 

AND  THB  r  y  > 

Australian  withdrawn  from  the  existing  lease  the  natural  catchment  area  of 
Co.  4^00  acres  for  the  purpose  of  supplying  the  town  of  Wyalong 
with  water,  and  it  is  conceded  that  the  lessees  are  entitled  to 
compensation  under  sub-s.  7,  the  question  between  the  parties 
being  upon  what  basis  or  principle  the  amount  of  such  com- 
pensation is  to  be  arrived  at.  Sub-s.  7  reads  as  follows : — "  The 
Governor  may  withdraw  from  lease  any  land  required  for  any 
public  purpose,  including,  for  the  purposes  of  settlement  for  towns 
and  villages,  and  upon  publication  in  the  Oazette  of  such  with- 
drawal, the  lessee  shall  be  entitled  to  such  compensation  in 
respect  of  the  land  so  withdrawn  from  lease  as  may  be  determined 
by  the  Minister  after  appraisement  by  the  Local  Land  Board." 
It  is  evident  the  intention  of  the  Legislature  was  that  the  lessee 
should  have  full  compensation  for  the  withdrawal  of  the  land 
from  his  holding,  for  observe,  they  do  not  direct  that  he  shall 
merely  obtain  compensation  for  his  interest  in  the  lease  in 
respect  of  the  land  withdrawn,  which  is  the  meaning  of  the 
words  "for  the  unexpired  term  of  such  lease,"  but  they  also 
direct  that  the  improvements  which  may  be  upon  the  land  are 
to  be  taken  into  consideration.  In  effect,  the  Legislature  say  we 
reserve  to  the  Governor  power  to  withdraw  any  land  from  the 
lease  granted  to  you  for  public  purposes,  but  we  will  make  you 
full  compensation  in  so  far  as  your  interest  in  the  lease  may  be 
effected  by  such  withdrawal,  and  if  there  happen  to  be  any 
improvements  upon  the  land  so  withdrawn  that  fact  must  be 
taken  into  consideration  when  considering  the  value  of  your 
interest  in  the  lease.  Accordingly,  compensation  is  to  be  in 
respect  of  the  land  withdrawn,  and  is  to  be  for  the  unexpired 
term  of  the  lease,  and  for  the  improvements. 

Now,  "  compensation  "  is  defined  to  be  "  that  which  constitutes 
or  is  regarded  as  an  equivalent,"  "  that  which  compensates  for 
loss,"  and  is  said  to  be  synonymous  with  "  indemnification."  In 
Stebbing  v.  Tlie  Metropolitan  Board  of  Works  (1),  CockbuT7%, 

(1)  6L.R.  Q.B.,atp.  42. 


The  O.J. 
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C. J.,  says :   "  When  Parliament  gives  compulsory  powers,  and        1808. 
provides  that  compensation  shall  be  made  to  the  person  from  Minister  tor 
whom  property  is  taken  for  the  loss  he  sustains,  it  is  intended  ^^ 

that  he  shall  be  compensated  to  the  extent  of  his  loss,  and  that    ^"''^■toon 

^  AND  THB 

his  loss  shall  be  tested  by  what  was  the  value  of  the  thine:  to  Australian 

Xff      T  III 

him."  The  lessees  are  therefore  entitled  to  indemnification;  *  cto. 
they  are  entitled  to  say  **  we  are  to  have  compensation  for  our 
loss  of  this  natural  catchment  area  and  the  improvements  thereon, 
and  our  loss  is  to  be  tested  by  what  was  the  value  of  this  to  us." 
Now,  it  appears  obvious  to  me  that  there  is  but  one  mode  of 
arriving  at  the  compensation  to  which  these  lessees  are  entitled, 
and  that  is  to  take  the  two  things  for  which  compensation  is  to 
be  given,  the  unexpired  term  of  the  lease  and  improvements 
together,  as  being  one,  and  then  you  get  at  the  amount  of 
compensation  or  indemnification  in  this  way.  Assess  the  value 
of  the  whole  30,000  acres,  with  all  its  improvements  thereon,  at 
its  value,  upon  the  day  when  the  withdrawal  was  gazetted,  and 
then  assess  the  value  of  the  29,600  acres,  being  all  that  is  left  to 
the  lessees,  the  difference  between  the  two  amounts  assessed  will 
be  the  loss  which  the  lessees  incur,  and  the  amount  of  compensa- 
tion to  which  they  are  entitled.  As,  for  instance,  suppose  the 
assessors  value  the  lessees'  interest  in  the  whole  30,000  acres 
upon  the  day  before  the  withdrawal  at  5000^,  and  value  the 
29,600  acres  the  day  after  the  withdrawal  of  the  400  acres  at 
3,0002.,  then  the  compensation  to  which  the  lessees  will  become 
entitled  will  be  2,0002.  It  is  evident  by  this  mode  of  assessment 
the  lessee  is  fully  compensated  for  all  loss  he  suffers  in  respect 
of  the  land  withdrawn,  inasmuch  as  to  arrive  at  the  difference 
between  the  5,0002.  and  the  3,0002.,  the  question  of  the  unexpired 
term  of  the  lease,  as  also  the  question  of  the  improvements,  are 
necessarily  involved.  Both  the  unexpired  teim  of  the  lease  and 
the  improvements  on  the  400  acres  formed  part  of  the  30,000 
acres  assessed  at  5,0002.,  while  the  400  acres  and  improvements 
were  excluded  from  the  assessment  which  gave  the. 3,0002.  In 
other  words,  in  the  case  I  have  put,  the  sum  of  2,0002.  is  the  full 
measure  of  the  loss  which  the  lessees  have  sustained  by  the  with- 
drawal from  the  lease  of  the  400  acres  in  question,  with  the 
improvements  which  were  then  upon  such  400  acres. 


The  C.  J. 
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1898.  As  to  the  details  of  assessment,  or  the  means  by  which  the 

Minister  FOB  assessors  are  to  arrive  at  the  value,  I  expr&ss  no  opinion ;  I  have 

^^^^      not  facts  before  me  which  would  enable  me  to  oflfer  any  guide; of 

RicKKTsoK    course  the  assessors  have  to  bear  in  mind  it  is  leasehold  they  are 

AND  THB  .  I.  1  . 

Australian  assessing,  and   have   to   take   the  currency  of  the   lease  into 
Co.         consideration,  and  that  on  its  expiration  all  the  improvements 
upon  the  30,000  acres  become  the  property  of  the  Crown :  see  s. 
44  of  Crown  Lands  Act  of  1889.     This  applies  whether  they 
are  assessing  the  whole  30,000  acres  or  the  29,600  acres. 

And  now  as  to  the  question  placed  before  the  Court.     If  the 
abstract  question  be  asked,  upon  what  principle  or  basis  is  tiie 
compensation  provided  for  by  sub-s.  7  to  be  arrived  at  ?  I  would 
have  no  difficulty  in  answering  the  question  as  I  have  answered 
it.     The  difficulty  in  this  case  arises  from  the  way  in  which  it 
has  been  presented  to  the  Court.     Both  the  Land  Board  and  the 
Land  Court  treat  the  two  matters  "  unexpired  term  of  lease  "  and 
"improvements''   as   being  two   distinct   things   to   be   valued 
separately.      The   Land   Board   clearly  came   to   an   erroneous 
conclusion.     They  appear  to  have  taken  the  value  of  the  improve- 
ments merely  with  relation  to  the  400  acres,  overlooking  the 
fact  that  the  tank  placed  on  the  400  acres  was  not  for  the  use  of 
the  400  acres  only,  but  for  the  use  of  the  30,000  acres,  and  that 
the  29,600  acres,  being  deprived  of  the  use  of  this  tank,  might 
render  them  of  but  little  if  any  value.     The  Land  Court's  method 
of  valuation  is  also  erroneous,  although  not  open  to  such  grave 
objection  as  that  of  the  Land  Board.     This  latter  method  is  open 
to  the  objection  that  in  assessing  compensation  for  the  unexpired 
term  of  the  lease,  apart  from  compensation  for  improvements, 
you  incur  the  risk  of  valuing  the  improvements  twice  over.    I 
am  unable  to  see  how  the  value  to  the  lessees  of  the  leasehold 
area  before  the  withdrawal,  and  the  value  after  the  withdrawal, 
can  be  arrived  at,  without  taking  into  consideration  the  value  of 
the  improvements  to  the  property  as  a  whole. 

Being  of  opinion  that  there  cannot  be  separate  compensation 
for  the  unexpired  term  of  the  lease,  and  for  improvements,  I  am 
unable  to  answer  the  questions  placed  before  the  Court.  I  think 
the  Land  Board  and  Land  Court  were  both  in  error,  and  that 
the  only  basis  upon  which  compensation  under  sub-s.  7  can 
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properly  be  ascertained,  is  that  which  I  have  stated  in  this        1898. 
judgment.  Miniotbe  pob 

I  think  the  matter  should  be  remitted  to  the  Land  Board,  with  J. 

directions  to  assess  compensation  in  the  mode  pointed  out  by  me.    ^^^^^^ 
There  will  be  no  costs  of  this  appeal.  Aurtbaliak 

^  M^  L.  AND  F. 

Owen,  J.  This  is  a  special  case  stated  by  the  Land  Appeal 
Court  The  questions  for  the  decision  of  the  Supreme  Court  The  C.J. 
are : — I.  Whether  compensation  for  the  "  unexpired  term  of  the 
lease  "  as  provided  in  sub-s.  7  of  s.  78  of  the  Crown  Lands  Act 
of  1884,  is  to  be  appraised  upon  the  basis  of  the  difference 
between  the  value  to  the  lessees  of  Billabong  leasehold  area  before 
the  withdrawal^  and  its  value  after  the  withdrawal.  2.  Whether 
in  appraising  "compensation  for  improvements"  under  the 
aforesaid  section  and  sub-section,  the  effects  of  the  withdrawal  of 
the  improvements  upon  the  lessees'  occupancy  of  the  residue  of 
the  leasehold  area,  in  so  far  as  such  residue  was  benefited  by 
such  improvements,  should  be  taken  into  account. 

The  leasehold  area  of  Billabong  pastoral  holding,  containing 
about  30,000  acres,  is  held  by  Henry  Ricketson  and  The  Austra- 
lian Mortgage  Land  and  Finance  Company,  under  a  pastoral 
lease  dated  the  17th  day  of  September,  1891,  and  granted  under 
s.78of  the  Crown  Lands  Act  of  1884,  which  lease  expired  in 
1895,  but  had  been  extended  under  s.  43  of  the  Crown  Lands  Act 
of  1889,  and  is  still  current.  Between  the  years  1885  and  1891 
this  leasehold  area  was  held  by  the  lessees  under  the  provisions 
of  the  Crown  Lands  Act  of  1884,  and,  together  with  freehold 
and  other  lands,  is  worked  by  the  lessees  as  one  property. 
Within  the  leasehold  is  a  natural  catchment  area  of  about  400 
acres,  on  which  a  tank  has  been  excavated  and  other  improve- 
ments made  during  the  term  of  the  original  lease.  This  catch- 
ment area  and  tank  were  required  to  supply  the  town  of  Wyalong 
with  water;  and  accordingly  the  Governor,  under  the  powers  con- 
ferred by  8ub-8.  7  of  s.  78  of  the  Crown  Lands  Act  of  1884, 
withdrew  the  whole  catchment  area  and  tank  fro)n  the  pastoral 
lease. 

Sub-8.  7  provides  that  "  The  Government  may  withdraw  from 
lease  any  land  required  for  any  public  purpose     ....     and 
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1898.        upon  publication  in  the  Gazette  of  such  withdrawal,  the  lessee 

MiNisTBBFoR  s^all  bc  entitled  to  such  compensation  in  respect  of  the  land  so 

Lands       withdrawn  for  the  unexpired  term  of  such  lease,  and  for  improve- 

RicKsrsoN    ments  lawfully  made  by  such  lessee  upon  the  land  so  withdrawn 

Australian  f^^om  lease  as  may  be  determined  by  the  Minister  after  appraise- 

M.  L.  AND  F.  roent  by  the  Local  Land  Board." 

The  main  question  turns  on  the  mode  of  appraising  compensa- 
OmnJ.  (jiQjj  fQjp  improvements,  whether  such  compensation  is  to  be 
limited  to  the  cost  of  such  improvements,  or  whether  it  is  to 
include  the  loss  and  injury  to  the  rest  of  the  leasehold  by  the 
withdrawal  of  the  catchment  area  and  tank.  It  appears  to  me 
that  if  the  Legislature  had  intended  only  to  recoup  the  lessee 
for  his  expenditure  on  the  improvements  that  are  taken  away, 
it  would  have  said  so  expressly,  and  the  sub-section  would  have 
run  thus  : — The  lessee  shall  be  entitled  to  compensation  for  the 
unexpired  term  of  the  lease  together  with  the  cost  of  improve- 
ments made  on  the  land  withdrawn.  But  the  Legislature 
has  used  the  words  "  compensation  for  improvements."  Now  in 
the  new  English  Dictionary,  by  Dr.  Murray,  "compensation"  means 
"  that  which  is  given  in  recompense,  an  equivalent  rendered,  re- 
muneration, amends.  Amends  or  compensation  for  loss  or 
damage."  I  read  the  word  "compensation,"  therefore,  in  this 
sub-section  to  mean  "  an  equivalent  rendered  for  loss  or  damage," 
and  in  using  so  wide  a  term  it  appears  to  me  that  the  Legislature 
intended  to  give  to  the  lessee  full  recompense  for  the  loss  or 
damage  he  may  sustain  in  respect  of  his  improvements  by  the 
withdrawal  of  the  land  from  his  lease. 

And  this  accords  with  the  spirit  of  British  legislation  eveiy- 
where,  and  under  all  circumstances  : — that  wherever  authority  is 
given  to  take  away  property  from  a  person  for  any  public 
purpose  or  in  furtherance  of  public  policy,  full  compensation 
must  be  given  for  the  loss  or  damage  sustained  thereby.  In 
England  this  has  been  done  in  the  Lands  Clauses  Consolidation 
Act  and  in  numerous  private  Acts,  and  the  principle  was 
recognised  when  liberal  compensation  was  made  to  the 
former  owners  of  slaves  when  slavery  was  abolished. 

The  same  principle  has  always  been  applied  by  the  Legislature 
of  this  colony,  as  in  the  Railway  Act,  and  the  Act  44  Vic.  No.  16, 
relating  to  the  acquisition  of  land  for  public  purposes. 


Owen  J. 
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No  doubt  in  those  Acts  the  basis  of  compensation  is  stated  in        i898. 
detail,  whereas  this  Act  speaks  generally  of  compensation  for  Ministkbfor 
improvements,  but  that  does   not,  in    my  opinion,   necessarily       ^-^^s 
narrow  the  basis  of  computation,  or  exclude  the  various  matters    Rickbtson 
m  respect  of  which  compensation  under  the  former  Acts  was  Australian 

M.  L.  AND  F. 

Pven.  Co. 

It  was,  however,  contended  that  that  principle  only  applied 
where  freehold  or  other  property  was  taken  away  in  invituvi, 
whereas  here  the  lessee  takes  his  lease  expressly  subject  to  the 
provisions  of  sub-s.  7,  and  must,  therefore,  have  known  when  he 
took  the  lease  that  any  portion  of  it  might  be  withdrawn  at  any 
time  for  any  public  purpose. 

I  do  not  see  that  that  affects  the  principle  in  any  way,  because 
the  same  sub-section  provides  for  compensation  on  withdrawal, 
and  the  lessee  must  have  known  that  if  any  portion  was  with- 
drawn he  was  entitled  to  get  compensation  for  improvements 
thereon. 

The  question,  therefore,  still  remains  on  what  basis  is  the 
compensation  to  be  calculated.  I  am  of  opinion  that  it  ought  to 
be  on  the  basis  of  payment  for  all  such  loss  or  damage  as  may  be 
shewn  to  flow  reasonably  from  the  deprivation  of  the  land  and 
improvements.  Now  some  improvements  may  not  affect  in  any 
way  the  remainder  of  the  leasehold  area,  and  in  such  cases  the 
repayment  of  the  cost  of  the  improvement  may  be  full  compensa- 
tion. Other  improvements  may  have  a  very  material  effect  on 
the  remainder  of  the  leasehold  area,  and  the  loss  of  those  improve- 
ments may  render  the  rest  of  the  land  practically  useless,  or,  at 
any  rate,  may  injuriously  affect  some  portion  of  it.  Where  that 
is  the  case,  it  standis  to  reason  that  the  mere  repayment  of  the 
cost  of  the  improvement  would  be  very  inadequate  compensation. 
This  applies  particularly  to  improvements  giving  or  adding  to 
the  water  supply  on  a  pajstoral  holding. 

In  the  dry  hot  climate  of  the  central  and  western  plains  of 
New  South  Wales  the  value  of  a  run  depends  largely  on  the 
water  supply,  and  tanks  to  conserve  the  water  that  comes  from 
the  scanty  and  intermittent  rainfall  in  those  districts  are  often 
the  most  valuable  improvements  on  the  land,  without  which  for 
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^898.        many  months  in  ordinary  seasons,  and  sometimes  for  years  in 
Minister  FOR  seasons  of  drought,  the  land  could  not  be  used  to  depasture  sheep 
t;.  or  cattle,  or  at  any  rate  in  such  numbers  as  if  the  tanks  were 

RicKETsoN    available. 

AND  TUB        "▼«*'«v*^. 

M.^lI^ND*F.      ^^  ^^y  ^®  contended  that  if  the  cost  of  making  the  tank  were 

^^'         paid  the  tenant  could  apply  it  in  making  another  tank.     But  the 

OmnJ.      value   of  a   tank   largely   depends   on   the   situation  and   the 

surrounding  catchment,  and  on  the  level  plains  of  the  interior 

such  catchment  areas  may  be  few  and  far  between. 

Now,  in  the  case  before  the  Court,  the  whole  catchment  area 
of  400  acres  is  withdrawn,  as  well  as  the  tank,  and  it  may  be 
that  the  loss  of  such  a  tank  so  situated  will  render  a  large 
portion  of  the  remainder  of  the  leasehold  practically  useless  for 
many  months  of  the  year,  and  in  times  of  drought  for  longer 
periods.  If  that^s  so,  then  in  my  opinion  the  lessee  is  entitled 
to  compensation  for  such  injury.  I  think  that  in  this  case  the 
compensation  in  respect  of  the  land  withdrawn  for  the  unexpired 
term  of  the  lease  and  the  compensation  for  the  improvements 
should  be  assessed  together,  and  ought  to  be  estimated  on  the 
basis  of  the  difference  between  the  value  of  the  whole  of  the 
leasehold  area  of  Billabong  to  the  lessees  before  the  withdrawal 
of  the  land  and  the  improvements,  and  the  value  of  the  residue 
of  the  leasehold  area  after  the  withdrawal. 

The  Land  Board  and  the  Land  Court  have  assessed  these  two 
matters  separately,  and  in  assessing  the  compensation  for  the 
unexpired  term  of  the  lease,  taken  separately,  they  appear  to 
me  to  have  assessed  it  on  a  basis  that  includes  the  value  of  the 
improvements,  for  the  difference  between  the  value  to  the 
lessees  of  the  Billabong  leasehold  area  before  the  withdrawal 
and  its  value  after  the  withdrawal  must  include  the  value  of  the 
improvements. 

As  to  the  second  question  I  do  not  see  how,  in  this  case,  the 
effect  of  the  withdrawal  of  the  improvements  can  be  ascertained 
apart  from  the  withdrawal  of  the  land — for  the  400  acres  form  the 
catchment  area,  which  gives  the  tank  its  special  value.  By 
taking  the  two  together,  and  estimating  the  compensation  for  the 
land  withdrawn  for  the  unexpired  term  of  the  lease,  along  with 
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the  compensation  for  improvements,  on  the  basis  I  have  above        ^^^8. 

indicated,  the  lessees  will  be  fully  and  fairly  compensated  for  Minister  fob 

any  loss  or  damage  to  the  rest  of  the  leasehold  area  occasioned        '  v. 

by  the  withdrawal  of  the  land  and  improvements.  and^thiT 

Australian 

Walker,  J.,  concurred.  Co.  ^ 

Order  accordingly.    • 

Oioen  J. 

Attorney  for  the  respondents :  C.  G,  W.  Croaker. 
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THE  COMMISSIONERS  OF  TAXATION  r.  THE  BROKEN  HILL 
1898.  PROPRIETARY  GO,* 


Cohen  J. 


-^VoMw^  U-  Land  and  Income  Tax  AsaessmerUAct,  1895,  as.  15  (3),  27  {Z)— Income  derived 
December  13.  ^^^  ^^^^^  lands-Earned  ouUide  New  South  Wales, 

Oioen  J  ^  company  registered  in  Melbourne  held  lands  under  lea«e  from  the  Crown  on 

G,  £,'»imp9(m  J  which  they  carried  on  mining  operations.  The  ore  was  treated  partly  in  New 
and  ^  South  Wales  and  partly  outside  New  South  Wales.  Contracts  for  the  sale  of  the 
products  of  the  ore  were  made  in  London  and  Melbourne,  and  the  profits  arising 
from  such  sales  were  received  there.  Held,  that  the  income  arising  from  sach 
sales  was  not  taxable  as  it  was  earned  outside  the  colony  [see  s.  27  (3).]  Hdd, 
also,  in  a  case  where  the  facts  were  the  same  except  that  the  ore  was  entirely 
treated  in  New  South  Wales,  that  the  income  of  the  company  was  not  tazaUe. 

Special  case  stated  by  the  Court  of  Review. 

1.  On  the  31st  March,  1898,  R.  N.  Kirk,  as  the  public  officer 
of  the  Blacken  Hill  Proprietary  Company,  furnished  to  the  Com- 
missioners of  Taxation  an  income  tax  return  for  the  year  1898 
on  the  basis  of  the  income  for  the  preceding  year  on  belialf  of 
the  company,  in  which  it  was  stated  that  the  company  had  no 
income  to  return,  and  no  income  liable  to  taxation. 

2.  The  Commissioners,  being  dissatisfied  with  the  return,  made 
an  assessment  of  income  tax  under  s.  39  on  the  basis  of  the 
return  of  income  made  for  the  preceding  year,  being  the  amount 
on  which,  in  their  judgment,  tax  ought  to  be  charged  subject  to 
reduction  on  appeal. 

3.  The  company  appealed  from  the  assessment  on  the  follow- 
ing grounds : — 

(a)  That  it  was  not  liable  for  the  tax  or  any  part  thereof. 

(b)  That  the  amount  of  the  assessment  was  excessive. 

4.  When  the  matter  came  before  the  Court  of  Review,  the 
following  admissions  were  made : — 

(a)  The  company  is  a  company  duly  registered  in  the  colony 
of  Victoria,  and  has  its  head  office  with  a  board  of  directors  at 
Melbourne. 

[*  Since  this  decision  the  Act  1898  No.  37  has  been  p&ssed.     See  Stat.  Pmd. 
Ut.,  Vol.  II.,  p.  611.] 
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(b)  The  company  has  also  a  branch  office  and  a  local  board  of        189S. 
directors  in  London.  Commission- 

(e)  The  company  has  an  office  at  Broken  Hill  in  which  a  large    taxation 
staff  of  clerks  is  employed  under  the  supervision  of  the  manager  bu^^^^jj^ 
of  the  mine,  who  is  also  the  manager  of  the  company's  works  at  Proprietary 
Port  Pirie  in  South  Australia. 

{d)  The  company  has  no  office  in  Sydney,  but  has  an  agent  in 
Sydney  at  a  salary,  who  is  also  agent  for  other  companies,  and 
provides  bis  own  office. 

(e)  The  company  carries  on  the  business  of  mining  on  lease- 
hold lands  held  from  the  Crown.  ^ 

(f)  The  gross  amount  of  ore  raised  or  won  during  the  year 
1897  was  885,016  tons,  of  which  332,413  tons  were  treated  at 
Broken  Hill»  45,119  tons  at  Fort  Pirie,  and  7,484  remained  on 
hand. 

(g)  The  gross  amount  of  ore  treated  by  the  company  during 
1897  was  349,003  tons  net  weight,  and  was  treated  as  follows : — 


By  Company's  Smelting  Plant  at  Broken  Hill... 
„  „  Chloriding  „  „ 

„  „  Concentrating    „  „ 

By  Company's  Smelting  Plant  at  Port  Pirie    ... 
„  „  Refinery  Furnace  at    „ 


204,446 
43,112 
62,657 
37,405 
11,3S6 


349,003 

The  difference  between  the  amount  of  ore  raised  and  the  amount 
of  ore  treated  is  accounted  for  thus : — The  weights  of  ore  raised 
are  gross  weights,  which  include  moisture,  while  the  weights  of 
the  ore  treated  are  net  weights,  and  there  was  on  hand  a  certain 
quantity  at  the  commencement  of  the  year,  and  a  certain  quantity 
at  the  close  of  the  year,  the  exact  amounts  being  unknown. 

(A)  From  the  treatment  at  Broken  Hill  of  the  ore  mentioned 
above,  the  company  obtained  the  following  products : — 

17i560  tons  silver  lead  bullion 

7,130    „  lead  concentrates 

1,885    „  zinc  „ 

326    „  leaching  product 

1,896    „  first  matte 

and  from  the  treatment  at  Port  Pirie  of  the   ore   mentioned 
above : — 

6,612  tons  silver  lead  buUion 
2,528    „      first  matte 
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1898.        Some  of  the  6,512  tons  was  obtained  from  the  treatment  of  the 
Commission-  first  matte  obtained  at  Broken  Hill. 

KRS  OF 

Taxation         (^)  AH  products  obtained  by  the  company  from  the  treatment 

Brokrn  Hill  ^^  ^^^  ^^®  ^V  ^^^  smelting,  chloridising  and  concentrating  plants 

Proprietary  at  Broken  Hill,  with  the  exception  of  the  zinc  concentrates,  were 

further  treated  at  Port  Pirie,  yielding  fine  silver,  desilverized  lead, 

sulphate  of  copper,  etc. 

(j)  The  gross  amounts  received  by  the  company  from  the 
sales  of  silver,  desilverized  lead,  and  sulphate  of  copper  mentioned 
above  were  l,132,4tS0Z.  28.  6cZ.,  and  such  amounts  were  received  by 
the  Company  or  collected  by  its  agents  at  the  following  places:— 

London  £91.3,762  16  11 

New  South  Wales 1,633    S    2 

South  Australia       59,SI5    6    5 

Victoria         153,428    6    3 

New  Zealand  3,790    4    9 


£1,132,430    2    6 


(k)  The  sales  of  the  said  products  were  made  in  the  year  1897, 
either  in  London  by  the  board  of  directors  there  under  instruc- 
tions from  the  directors  in  Melbourne,  or  in  Melbourne  by  the 
board  of  directors  there. 

(I)  The  company's  only  other  source  of  income  during  1897 
was  derived  from  investments  of  the  reserve  funds  and  surplus 
profits  outside  the  colony  of  New  South  Wales,  from  transfer 
fees  received  in  Melbourne  and  London,  from  forfeited  dividends 
retained  by  the  company  in  Melbourne,  and  from  wharfage  fees 
received  in  South  Australia. 

(m)  The  net  profits  of  the  company  for  1897  were  262,929i. 
13s.  lOcZ.,  including  13,7 I7i.  16s.  6d.  received  from  reserve  fund, 
investments  and  other  sources  mentioned  in  the  preceding  para- 
graph, and  except  the  latter  sum  the  whole  of  such  net  profits  were 
derived  from  sales  as  aforesaid. 

(n)  Silver  lead  bullion,  zinc  concentrates,  leaching  product  and 
first  matte  are  all  saleable  in  New  South  Wales,  but  not  at  prices 
so  profitable  as  under  the  present  course  of  business,  and  they 
can  be  successfully  treated  for  the  extraction  of  their  final  pro- 
ducts in  New  South  Wales. 
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(o)  The  whole  of  the  ores  from  another  Broken  Hill  Mining        1898. 

Company  (The  Broken  Hill  Proprietary  Block  10  Company)  is  Commission- 

sold  in  New  South  Wales  in  the  form  of  concentrates  under  con-    taxation 

tracts  made  in  Victoria.  «       *f- „ 

Broken  Hill 

5.  It  was  contended  on  behalf  of  the  company  that  the  com-  Peopribtart 
pany  had  no  income  which  came  within  the  meaning  and  opera- 
tion of  ss.  15  and  27,  and  the  contrary  was  contended  on  behalf 

of  the  Commissioners. 

6.  The  Court  of  Review,  on  the  authority  of  In  re  Tindal  (1), 
upheld  the  contention  of  the  company. 

7.  The  questions  submitted  for  the  Full  Court  were  : — 

(a)  Had  the  company  any  income  in  1897  within  the  meaning 
and  operation  of  the  Land  and  Income  Tax  Assessment  Act  of 
1895,  and  liable  to  taxation  under  the  provisions  of  that  Act  ? 

(6).  Did  the  judgment  in  In  re  Tindal  (1)  govern  this  case  ? 

Pilcher,  Q.C.,  asked  that  the  case  should  be  heard  in  camera. 
Companies  do  not  like  their  affairs  made  public.  The  special 
case  discloses  a  number  of  things  which  the  company  would  not 
like  to  have  published.  Under  s.  44  of  the  Act,  the  Court  of 
Review  can  exclude  the  public.     This  Court  has  the  same  power. 

Owen,  J.  We  have  no  power  to  exclude  thef  public,  but  I  am 
sure  that  if  there  is  anything  which  the  parties  do  not  want 
published,  and  we  request  the  gentlemen  of  the  press  not  to 
publish  it,  they  will  not  do  so. 

Sir  Julian  Salomons,  Q.C.,  and  J.  L.  CampbeU,  for  the  appel- 
lants (The  Commissioners  of  Taxation).  The  Court  of  Review 
was  in  error  in  thinking  that  this  case  was  governed  by  the 
decision  in  In  re  Tindal  (1).  That  ca.se  was  decided  upon  sub-ss. 
1  and  4  of  s.  15.  This  case  does  not  turn  on  those  sub-sections, 
but  on  snb-8.  3.  That  sub-section  says  that  income  ''  derived 
from  lands  of  the  Crown  held  under  lease  "  shall  be  taxable. 
The  income  in  the  case  of  this  company  was  derived  from  a 
mine  at  Broken  Hill  held  under  lease  from  the  Crown.  They 
eontend  that,  because  the  ore  is  sold  outside  the  colony,  therefore 

(1)  18N.S.W.L.R.  378. 
N.8.W.R.,  Vol.  XIX.,  Law.  Z 
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1898.       they  are  not  taxable.     Take  the  case  of  two  companies  at  Broken 

Commission-  Hill,  one  selling  the  ore  in  this  colony  and  the  other  selling  it  in 

Taxation    M.elbourne,  surely  it  would  be  the  grossest  absurdity  to  say  that 

^'  ^      the  latter  had  no  taxable  income,  but  that  the  former  had.    The 
Broken  Hill  .  • 

Pbopribtary  income  would  be  derived  from  the  mine  in  either   case,  and, 

Co 

therefore,  would  be  taxable. 

[G.  B.  Simpson,  J.  Giving  the  fullest  effect  to  your  argument 
under  that  sub-section,  does  not  the  question  really  turn  upon 
sub-s.  3  of  s.  27,  whether  the  income  was  earned  in  New  South 
Wales  ?] 

We  contend  that  the  income  was  earned  in  New  South  Wales. 

In  TindaVf^  Case  the  Court  held  that  Tindal  carried  on  his 
business  outside  New  South  Wales.  But  here  the  whole  business 
of  mining  was  carried  on  in  New  South  Wales.  Suppose  a 
manager  of  a  Victorian  bank  carrying  on  business  in  New  South 
Wales  was  paid  his  salary  in  Melbourne,  could  it  be  contended 
that  his  income  was  earned  outside  the  colony  ?  Income  "derived 
from  lands  "  means  income  having  its  origin  in  lands. 

Pilcher,  Q.C.,  and  Prlng,  for  the  respondents.  Under  this 
Act  the  thing  which  is  taxed  is  iTicome.  It  is  not  the  ore  raised 
that  is  taxed.  Suppose  the  company  was  to  raise  50,000  tons 
of  ore,  worth  5i.  a  ton,  that  could  not  be  taxed.  If  it  is  refined, 
then  it  does  not  become  taxable.  It  is  the  protits  made  on  the 
sale  which  is  taxable  and  then  comes  the  question  where  are 
those  profits  made  ?  If  made  outside  New  South  Wales,  they 
are  not  taxable.  Where  is  the  income  made  ?  It  is  made  where 
the  profitable  contracts  are  entered  into,  and  where  the  profits 
come  home,  that  is  in  this  case  outside  New  South  Wales.  The 
profit  arises  from  the  sale  of  the  silver  in  Melbourne  and  London. 
Is  not  the  sale  of  ore  a  trade  just  as  much  as  the  sale  of  tinned 
meat  ?  This  case  is  on  all  fours  with  TindaVs  Case.  There  the 
meat  was  prepared  and  treated  for  sale  here,  just  &s  in  this  case 
the  ore  is  won  and  treated  here,  but  the  sale  took  place  in  Eng- 
land, and  the  profits  were  made  there,  and,  therefore,  they  were 
not  taxable. 
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[0.  B.  SlMPSO!^,  J.     In  that  case  I  pointed  out  that  even  if  it        1898. 

could  be  said  that  the  trade  was  carried  on  in  New  South  Wales,  Commission- 

still  the  income  being  earned  outside  the  colony  was  not  taxable,    XAXA-noN 

becaase  of  the  provisions  of  sub-s.  3  of  s.  27,  and  in  those  remarks  „      ''•  „ 

f  Broken  Hn.L 

The  Ohief  Justice  concurred.]  Propriktary 

Co. 

The  Court  there  held  that  the  profitable  contracts  being  made 
outside  the  colony,  the  income  was  earned  outside  the  colony. 
The  words  in  sub-s.  3  of  s.  1 5  "  derived  from  "  mean  the  same  as 
"arising  or  accruing  to"  in  sub-ss.  1  and  4.  They  referred  to 
Erichsen  v.  Ldst  (1) ;  Grainger  v.  Gough  (2) ;  Sidley  v.  Attmrney- 
General  (3). 

Sir  Julian  Salomcmd,  Q.C.,  in  reply. 

CA.V. 

On  the  1 3th  December,  the  judgment  of  the  Court  was  delivered  December  13. 
by 

Owen,  J.  This  matter  came  before  this  Court  on  a  special  case 
stated  by  the  Court  of  Review. 

The  Judge  of  that  Court  held  that  the  case  was  governed  by 
the  decision  of  the  Supreme  Court  in  In  re  Tindal  (4),  and  that 
the  company  had  no  income  taxable  under  the  Land  and  Income 
Tax  Assessment  Act. 

The  questions  for  our  decision  are  ; — 1.  Had  The  Broken  Hill 
Proprietary  Company,  Limited,  any  income  in  1897  within  the 
meaning  and  operation  of  the  Land  and  Income  Tax  Assessment 
Act  of  1895,  and  liable  to  taxation  under  the  provisions  of  that 
Act  and  the  Income  Tax  Act  of  1895  ?  2.  Did  the  judgment  of 
the  Honourable  the  Supreme  Court  in  In  re  Tindal  (4)  govern 
and  conclude  the  appeal  of  the  company  ? 

It  appears  that  the  company  is  registered  in  the  colony  of 
Victoria,  and  has  its  head  ofBce  with  a  board  of  directors  in 
Melbourne.  It  has  also  a  branch  ofBce  and  local  board  of 
directors  in  London.  The  company  has  an  ofBce  at  Broken 
Hill,  and  a  large  staflf  of  clerks  under  a  manager  there,  and  has 

(1)  8  Q.B.D.  414.  (3)  5  H.  &  N.  711. 

(2)  [1896]  A.C.  325.  (4)  18  N.S.W.  L,R.  378. 

Z  2 


Given  J. 
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^^^'       an  agent  in  Sydney.    The  company  carries  on  the  business  of 
Commission-  mining  on  leasehold  lands  held  from  the  Crown  at  Broken  Hill 

KRS  OP 

Taxation  ^^  ^^^^  colony.  The  ore,  with  a  small  exception,  was  all  treated 
Broken  Hill  ^^  ^^®  ^^^^  instance  at  the  company's  plant  at  Broken  Hill,  only 
Propribtary  about  45,119  tons  having  been  sent  to  be  smelted  at  Port  Pirie 

Co*  •  r>t 

in  South  Australia.  The  products  obtained  by  the  company 
from  the  treatment  of  the  ore  by  its  smelting,  chldridising  and 
concentrating  plants  at  Broken  Hill  were  sent  to  the  company's 
works  at  Port  Pirie  to  be  there  further  treated.  The  sales  of  the 
products  were  made  in  the  year  1897,  either  in  London  by  the 
board  of  directors  there  under  instructions  from  the  directors  in 
Melbourne,  or  in  Melbourne.  The  purchase- money  for  the  sales 
made  in  London  was  received  there  by  the  directors  and  retained 
there  to  be  disposed  of  for  the  purposes  of  the  company,  and  the 
money  for  sales  in  Melbourne  was  received  there,  except  a  sum 
of  l,633i.  88.  2d.  received  in  Sydney  or  at  Broken  Hill  in  respect 
of  sales  made  in  Melbourne,  and  some  other  small  sums  received 
in  other  colonies  and  remitted  to  Melbourne. 

It  was  admitted  that  the  ores  could  be  successfully  treated  for 
the  extraction  of  their  final  products  in  this  colony,  and  are  all 
saleable  here,  but  not  at  prices  so  profitable  to  the  company. 

It  was  contended  by  Sir  Julian  Salomons  on  behalf  of  the 
Commissioners  that  this  case  came  within  sub-s.  3  of  s.  15  of  the 
Land  and  Income  Tax  Assessment  Act  of  1895,  and  not  as  in 
TindaVs  Case  within  sub-ss.  1  and  4,  and  he  distinguished  TindaUs 
Case  because  the  income  there  was  an  income  arising  or  accruing 
to  a  person  from  a  trade  or  business,  whereas  the  income  of  this 
company  in  this  case  is  "  income  derived  from  lands  of  the 
Crown  held  under  lease  or  license  issued  by  or  on  behalf  of  the 
Crown,"  and  he  further  contended  that  sub-s.  3  of  s.  27  of  the 
Act,  "  No  tax  shall  be  payable  in  respect  of  income  earned  outside 
the  colony  of  New  South  Wales,"  did  not  apply  to  this  case,  or 
that,  if  it  did,  the  income  derived  from  the  mine  was  earned  in 
this  colony. 

It  is  clear  to  us  that  the  last  sub-section  is  the  key  to  the 
meaning  of  the  whole  Act,  and  distinguishes  it  from  the  Acts  in 
force  in  England  imposing  income  tax  in  Great  Britain.  The 
intention  of  the  Legislature  here  was  to  limit  the  tax  to  incomes 
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earned  within  the  colony.     This  is  expressly  limited  in  sub-ss.  1,        1898. 
2  and  4  of  s.  15,  and  I  am   of    opinion   that   it   must   be   so  Ck)MMissioN- 
limited  in  respect  of  sub-s.  3  of  the  same  section  by  reading,  in    taxation 
connection  with  it,  sub-s.  3  of  s.  27.  B^^^;,  Hiu. 

It  is  income  alone  which  is  taxed  by  this  statute,  and  we  must  Peopbibtaey 

.  Ck). 

consider  how  this  income  is  earned,  and  where.     In  this  case  the 

crade  ore,  when  taken  from  the  mine,  is  partly  treated  at  the      Owen  J. 

cooipany's  works  at  Broken  Hill,  and  is  then  sent  to  Port  Pirie 

in  South  Australia,  where  it  is  treated  so  as  to  render  the  ore 

marketable,  and  when  so  rendered  marketable  it  is  sold  by  the 

company  in  Melbourne  or  London,  and  the  profits  of  the  sale 

received  by  the  company  there.     It  appears  to  us,  therefore,  that 

this  company  do  not  limit  their  operations  to  mining,  but  carry 

on  the  trade  or  business  of  preparing  the  ore  for  market  and 

seUing  such  ore.     The  crude  ore  is  the  only  thing  derived  from 

Crown  lands,  and  the  preparing  that  crude  ore  for  market  is 

part  of  the  trade  or  business  of  the  company,  whether  the  ore  is 

so  prepared  in  this  colony  or  elsewhere,  and  the  income  of  the 

company  is  earned  where  the  profits  come  home,  in  this  case  at 

Melbourne  in  the  colony  of  Victoria.     The  income,  therefore,  falls 

withm  the  exception  mentioned  in  sub-s.  3  of  s.  27. 

In  that  respect  we  can  see  no  difference  in  principle  between 
this  case  and  TindaVa  Case,  The  income  in  each  cfiwe  is  earned 
outside  the  colony.  In  TindaVa  Case,  the  cattle  were  bought  in 
this  colony,  and  the  meat  works  were  also  here,  but,  because  the 
products  of  the  meat  works  were  shipped  to  London,  and  there 
finished  for  the  market  and  sold,  and  the  profits  received  in 
London,  it  was  held  that  the  income  was  earned  outside  the 
colony,  and,  therefore,  exempt  from  taxation. 

We,  therefore,  answer  the  first  question  in  the  negative  and 

the  second  in  the  affirmative.     The  appeal  is,  therefore,  dismissed 

with  costa 

Appeal  dismissed  with  costs. 


THE  COMMISSIONERS  OF  TAXATION  r.  THE  BROKEN  HILL 
PROPRIETARY  BLOCK  10  COMPANY. 

This  case  was  argued  together  with  the  preceding  case. 
The  facts  were  similar  to  those  in  that  case,  except  that  the 
ore  in  this  case  was  treated  only  at  Broken  Hill. 
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1898.  The  Court  reserved  its  decision  in  this  case  also. 

CoMinsSION-  ,oj.i_   -rw  1. 

zBso¥  iota  iJecember, 

Taxation 

^-  __  Owen,  J.    This  case  differs  only  from  the  case  of  the  Broken 

Broken  Hill      ^  ^  •' 

Propbibtaby  Hill  Proprietary  Company,  Limited,  in  that  the  ore  in  this  case 

'  was  treated  only  at  Broken  Hill.  That  fact  removes  one  point 
December  13.  of  resemblance  to  TindaVs  Case,  but  all  the  sales  were  effected 
in  Melbourne,  and  all  the  profits  received  there,  and,  as  I  read 
TiThdaVa  Case,  it  decided  that  income  is  earned  where  the  profits 
come  home.  In  TindaUs  Case,  The  Chief  Jvstice  points  out  the 
distinction  between  the  source  of  income  and  the  source  of  the 
commodity  which  produces  the  income.  In  this  case  the  commo- 
dity is  the  crude  ore,  and  that  no  doubt  is  derived  from  Crown 
lands  under  lease,  but  the  source  of  the  income  is  the  trade  or 
business  of  preparing  for  market  and  selling  the  refined  ore,  and 
that  income  is  earned  in  the  plaice  where  the  profits  come  home. 
We,  therefore,  think  that  TivdaL^a  Case  governs  this  case  also. 
We,  therefore,  dismiss  the  appeal  with  costs  of  and  incidental  to 

the  appeal. 

Appeal  dismissed  with  costs. 

Attorneys  for  the  respondents  :  Fisher  &  Atacansh, 
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JOHN  COOPER  V,  COMMISSIONERS  OF  TAXATION. 

1898. 


Lnd  and  Income  Tax  Assessment  Act  of  1895,  s,  10 — Land  tax — Land  held  by  ^^fj^^^  15  16 

one  oioner  subdivicted.  October  27. 

The  appellant  wm  the  holder  of  a  large  block  of  land  (known  as  Thrapp's      ^^    jl.    t 
GniDt)  which  he  had  subdivided  and  let  to  various  tenants,  and  the  whole  had  o,B.SimpwnJ 
been  tabdivided  by  streets.     The  portions  thus  separated  were  further  subdivided  and 

io  allotments,  and  buildings  were  erected  thereon.  The  Commissioners  for  the  Oohen  J. 
purpoeet  of  taxation  treated  Thrupp's  grant  as  an  aggregation  of  422  separate  and 
divided  estates  and  not  as  one  estate,  and  each  block  facing  a  street  was  treated 
by  them  as  forming  one  estate,  and  each  such  estate  was  valued  separately  as 
unimproved.  The  Commissioners  did  not  take  into  con8i4eration  any  improve- 
meoti  actually  existing  upon  any  one  of  these  distinct  estates,  but  did  take  into 
consideration  the  benefit  of  streets  and  all  other  improvements  of  every  kind 
exirting  upon  all  the  remainder  of  the  grant  as  well  as  upon  land  surrounding  the 
Bme.  It  was  argued  on  behalf  of  the  appellant  that,  under  no  circumstances, 
while  the  land  rem((ined  under  one  title  could  the  Commissioners  take  into  con- 
nderitioQ  any  division  of  the  land  into  parcels,  and  that  Thrupp's  grant  should 
hive  been  valued  as  a  whole.  Held,  that  the  principle  of  valuation  adopted  by 
the  Conmiissionors  was  the  right  one. 

Appeal  from  the  Court  of  Review. 

From  the  special  case  it  appeared  that  the  following  were  the 
facts  of  the  case : — 

1.  The  appellant  is  the  owner  within  the  meaning  of  the  Land 
uui  Income  Tax  Assessment  Act  of  1895  of  certain  lands  for  the 
most  part  let  on  building  Ictuses  partly  sitaate  in  the  parish  of 
Willoughby,  being  the  unsold  residue  of  Thrupp  s  grant  (herein- 
after referred  to  as  "  Thrupp*s  Grant  "),  and  partly  situate  on  the 
Cleveland  Estate  in  the  parish  of  St.  Lawrence,  in  the  city  of 
Sydney,  and  having  frontages  to  Elizabeth-street,  Devonshire- 
street,  Raodle-street,  and  Railway  Place  (hereinafter  referred  to 
as  "Cleveland  Estate"). 

1  Thrupp's  grant  and  Cleveland  Estate  were  devised  to  the 
appellant  by  the  will  of  Daniel  Cooper. 

3.  Thrupp's  grant  contains  an  area  of  56tS  acres,  or  thereabouts, 
•nd  has  been  let  on  building  and  improving  leases  to  tenants,  by 
whom  it  has  been  improved.     Cleveland  Estate  contains  2  acres 
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1898.       3  roods  23  perches,  or  thereabouts,  and  i^  let  on  building  and 
John  Ck)0PKB  improving  leases. 
CoMMMsioK.       ^'  ^^  ^^®  ^^^^  December,  1896,  the  appellant  made  a  return 

BBS  OF       of  the  said  lands  pursuant  to  the  Act,  wherein  Thrupp's  cnrant 
Taxation.  ^  .  , 

was  returned  as  one  estate  or  parcel,  and  the  unimproved  value 

thereof  was  stated  at  84,4  50Z.,  and  Cleveland  Estate  was  returned 

as  one  other  estate  or  parcel,  and  the  unimproved  value  thereof 

was  stated  at  11,0002. 

5.  By  an  assessment  notice  the  Commissioners  gave  notice  to 
the  appellant  that  they  had  regarded  and  treated  Thrupp's  grant 
for  the  purposes  of  assessment  as  an  aggregation  of  422  separate 
and  divided  estates  or  parcels,  and  not  as  one  estate  or  parcel,  and 
had  fixed  the  unimproved  value  of  the  whole  at  220,0002.,  and 
had  regarded  and  treated  Cleveland  Estate  as  being  divided  into 
separate  estates  or  parcels,  and  not  as  one  whole  estate  or  parcel, 
and  had  assessed  each  of  the  estates  or  parcels  separately  from 
the  others,  and  had  fixed  the  aggregate  of  the  unimproved  value 
of  all  the  estates  or  parcels  at  20,6972. 

6.  The  appellant  appealed  from  this  assessment  to  the  Court 
of  Review. 

7.  It  was  admitted  that  the  Commissioners  in  dealing  with 
Thrupp's  grant,  and  in  arriving  at  the  unimproved  value  of 
220,0002.,  had  valued  and  assessed  the  same  in  the  manner 
following,  viz. — Each  block  facing  a  street  had  been  treated  as 
forming  one  estate  or  parcel,  and  had  been  valued  as  if  it  were 
itself  unimproved  land;  but  taking  into  consideration  in  estimating 
the  unimproved  value  thereof,  all  the  roads  and  other  improve- 
ments of  every  description  existing  on  the  31st  December,  1895, 
through  and  upon  all  the  remainder  of  Thrupp's  grant  and  else- 
where. *  It  was  also  admitted  that  in  dealing  with  Cleveland 
Estate  they  had  valued  and  assessed  each  of  the  estates  or 
parcels,  into  which  the  land  was  divided  by  streets  and  lanes,  as 
if  it  were  itself  unimproved;  but  taking  into  consideration 
streets  and  lanes,  and  all  other  improvements  whatsoever  on  the 
remainder  of  Cleveland  Estate,  or  elsewhere  existing  at  the  date 
aforesaid. 

8.  Upon  the  hearing  of  the  appeal  it  was  agreed  between  the 
parties  thereto  as  follows : — (a)  If,  under  the  Act,  the  proper 
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principle  of  arriving  at  the  unimproved  value  of  Thrupp*s  grant        1898. 
is  to  value  and  assess  such  land,  estate  or  parcel  of  land  as  in  a  jqhn  Cooper 
primitive  condition,  without  roads,  streets,  or  any  other  improve-  commwsion- 

ments  thereon,  but  takin^r  into  consideration  all  the  improve-       k»sof 

^  ^  Taxation. 

ments  existing  on  the  31st  December,  1895,  upon  lands  surround- 
ing Thrupp's  grant,  then  the  unimproved  value  should  be 
60,000i.  (6)  If  the  proper  principle  of  arriving  at  the  unim- 
proved value  of  Thrupp's  grant  is  to  value  and  assess  such  land 
as  one  undivided  estate  or  parcel  of  land  in  its  primitive 
condition,  but  taking  into  consideration  the  existence  of  roads  or 
streets  thereon,  as  well  as  all  the  improvements  existing  on  lands 
surrounding  Thrupp's  grant,  then  the  unimproved  value  should 
be  90,000i.  (c)  If  the  proper  principle  of  arriving  at  the  unim- 
proved value  of  Thrupp^s  grant  is  to  value  and  assess  such  land, 
not  as  one  undivided  estate  or  parcel,  but  as  an  aggregation  of 
separate  and  distinct  estates  or  parcels,  each  such  estate  being 
valued  separately  as  unimproved,  but  taking  into  consideration 
the  benefit  of  roads  and  streets,  and  all  other  improvements 
existing  upon  all  the  remainder  of  Thrupp's  grant,  as  well  as 
upon  lands  surrounding  the  same,  then  the  unimproved  value 
should  be  220,000i.  (d)  If  the  proper  principle  of  arriving  at  the 
unimproved  value  of  Cleveland  Estate  is  to  value  it  as  Thrupp  s 
grant  is  valued  in  (b),  then  the  unimproved  value  should  be 
ll,O00f.  (e)  If  the  proper  principle  of  arriving  at  the  unim- 
proved value  of  Cleveland  Estate  is  to  value  it  as  Thrupp's  grant 
in  (c),  then  the  unimproved  value  should  be  20,000i 

9.  The  Court  of  Review  held  that  the  proper  principle  was  as 
to  Thrupp's  grant,  that  stated  in  (c),  and  as  to  Cleveland  estate, 
that  stated  in  (e). 

10.  The  question  for  the  Full  Court  was,  which  was  the  proper 
principle  of  arriving  at  the  unimproved  value  of  the  respective 
estates  ? 

PUcher,  Q.C.,  and  SaZiiabury,  for  the  appellants.  The  Court  of 
Review  was  in  error  on  the  principle  on  which  they  assessed 
Thrupp's  grant.  That  land  should  have  been  assessed  as  one 
holding,  and  none  of  the  improvements  on  it  should  have  been 
taken  into  consideration.     Suppose  there  are  a  number  of  sub- 
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1898.        divisions — A.  B.  C.  D. — of  one  block  of  land  belon^g  to  one 

John  Coopkb  owner.     The  Commissioners  say  in  valuing  portion  A.  they  can- 

^'  not  take  into  consideration  the  buildings  and  improvements  on 

Commission-         ,  ... 

KRs  OF  A.  itself,  but  they  can  take  into  consideration  the  buildings  and 
improvements  on  B.,  C.  and  D.,  and  so  in  valuing  B.  they  can 
take  into  consideration  the  improvements  on  A.,  C.  and  D.,  and 
so  the  whole  block  is  not  valued  apart  from  the  improvements  on 
it,  and,  therefore,  they  do  not  value  it  as  they  are  bound  to  do 
under  s.  68,  *'  assuming  the  actual  improvements  had  not  been 
made.''  The  land  should,  therefore,  be  taken  as  one  block,  apart 
from  all  improvements.  That  is  the  only  way  to  get  at  the 
unimproved  value. 

[Cohen,  J.  Unless  you  take  into  consideration  the  surround- 
ings, you  must  get  back  to  the  Captain  Cook  values.] 

Where  a  man  has  a  block  you  cannot  take  into  consideration 
as  against  him  the  improvements  on  his  own  block,  although 
improvements  on  the  surrounding  blocks,  which  do  not  belong  to 
him,  can  be  taken  into  consideration.  If  a  man  has  an  estate, 
and  lets  half  of  it,  and  improvements  are  put  on  it,  you  cannot,  in 
valuing  the  half  which  has  no  improvements,  take  into  considera- 
tion the  improvements  on  the  other  half. 

Sir  Jvlian  Salomons,  Q.C.,  and  J.  L.  Campbdl,  for  the  re- 
spondents. The  principle  adopted  by  the  Commissioners  was  the 
right  one.  The  only  improvements  which  are  disregarded  in 
valuing  the  land  in  question  are  the  improvements  on  the  land 
itself.  Suppose  there  are  two  allotments  side  by  side,  belonging 
to  two  different  owners,  the  improvements  on  one  must  be  taken 
into  consideration  in  valuing  the  other.  Why  should  any  differ- 
ence be  made  in  the  assessment  if  they  happen  to  belong  to  the 
same  owner.  Suppose  a  man  owns  allotment  A.,  and  some  one 
else  owns  allotment  B.  In  valuing  A.  the  improvements  on  R 
must  be  taken  into  consideration.  Suppose  then  that  he  buys 
allotment  B.,  is  allotment  A.  to  be  differently  valued?  You  most 
either  value  land  having  regard  to  the  surroundings,  or  you  must 
value  it  according  to  the  Captain  Cook  values.  If  the  latter 
basis  is  the  right  one,  the  land  tax  would  be  meaningless,  as  the 
land,  according  to  that  valuation,  would  have  no  value  at  all. 


VOL.  XIX.]  CASES  AT  LAW.  307 

The  land  must  be  valued  irrespective  of  its  ownership.     If  the        1898. 
land  in  Thrupp's  grant  has  to  be  valued  as  one  block,  how  could  John  Cooper 
you  assess  what  contribution  has  to  be  paid  by  the  tenants ;  as  commission- 
against  the  tenant,  you  would  have  to  take  the  allotment  held  by       krsof 

X  AXATION. 

him  and  value  it.  If  each  allotment  is  valued  separately,  then 
the  contribution  payable  by  the  tenant  under  s.  12  could  be 
adjusted,  but  if  the  whole  is  valued  then  it  would  be  impossible  to 
adjust  the  contribution.  The  Judge  has  found  that  these  are 
separate  parcels.  That  is  a  question  of  fact,  and,  therefore,  his 
decision  cannot  be  disturbed  on  that  point. 

[Stephen,  J.  The  question  is  not  whether  they  are  in  fact 
separate  parcels,  but  whether  the  Commissioners  can  treat  them 
as  separate  parcels  for  the  purposes  of  assessment.] 

If  they  are  separate  parcels,  and  it  must  be  taken  that  they 
are,  because  the  Judge  has  so  found,  they  must  be  valued  as 
separate  parcels. 

They  referred  to  R.  v.  Commiasioners  of  Income  Tax  (1). 

Pitcher,  Q.C.,  in  reply.     We  contend  that  the  Commissioners 

cannot  take  the  land  as  subdivided,  whether  the  subdivisions  are 

real  or  imaginary,  but  must  value  it  as  a  whole.     Sect.  12  throws 

DO  light  on  the  matter.     The  only  question  there  to  be  considered 

is  between  Cooper  and  his  tenants,  and  in  no  way  shews  how  the 

land  should  be  valued. 

CA.V. 

Oct  27th,  October  27. 

Stephen,  J.  This  is  a  special  case  stated  by  the  Court  of 
Review,  under  and  by  virtue  of  the  Land  and  Income  Tax 
Assessment  Act  of  1895,  the  decision  of  that  Court  being  upon  an 
appeal  by  John  Cooper  from  an  assessment  by  the  Commissioners 
of  Taxation. 

It  appears  that  the  appellant  is  the  owner  of  certain  lands 
known  by  the  name  of  Thrupp's  grant.  This  land  was  devised 
to  the  appellant,  and  at  the  time  of  its  devolution  upon  him  it 
was  (adopting  the  words  of  the  Judfije  of  the  Court  of  Review) 
".physically  undivided."     It  has  been  let  by  the  owner  on  99 

(1)  22Q.B.D.  296. 


Stephen  J. 
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J  898.        years'  leases  to  various  persons,  and  the  whole  has  been  subdivided 
JoHK  CooPEB  by  streets  and  roads,  laid  out,  partly  by  tenants,  and  partly  by 
Commission-  the  appellant  himself.     The  portions  thus  separated  have  been 
Taxation,    farther  subdivided  into  allotments.     Some  of  the  streets  have 
been  formed  and  metalled,  and  some  exist  only  in  name.    Build- 
ings have  been  erected  to  a  very  considerable  extent  in  various 
parts  of  the  estate.     It  has  been  largely  subleased  and  re-sub- 
leased. 

The  Commissioners,  for  the  purposes  of  assessment,  treated 
Thrupp  s  grant  as  an  aggregation  of  422  separate  and  divided 
estates  or  parcels,  and  not  as  one  estate  or  parcel.  Each  block 
facing  a  street  was  treated  by  them  as  forming  one  estate  or 
parcel,  each  such  estate  or  parcel  being  valued  separately  as 
unimproved.  The  expression  "  unimproved  value  "  means  (see 
s.  68  of  the  Act)  "  in  respect  of  land,  the  capital  sum  for  which 
the  fee  simple  estate  in  such  land  would  sell,  under  such 
reaaonable  conditions  of  sale  as  a  bona  fide  seller  would  require, 
assuming  the  actual  improvements,  if  any,  had  not  been  made." 
The  Commissioners  did  not,  of  course,  take  into  consideration  aoy 
improvements  actually  existing  upon  any  one  of  these  distinct 
estates  or  parcels  as  affecting  its  value,  but  they  did  take  into 
consideration  the  benefit  of  roads  and  streets  and  all  other 
improvements  of  every  kind  existing  on  the  31st  December,  1896, 
upon  all  the  remainder  of  the  grant  as  well  as  upon  land 
surrounding  the  same,  and  they  fixed  the  unimproved  value  of 
the  whole  number  for  purposes  of  the  land  tax  at  a  sum  of 
220,000Z. 

The  question  which  I  have  to  decide  is,  whether  the  Cora- 
mis:»ioners  were  right  in  so  doing.  I  am  of  opinion  that  they 
were.  Assuming  that  the  Commissioners  had  a  right  to  regard 
the  land  as  divided  into  separate  and  distinct  estates  or  parcels, 
it  is  not  contended  that  they  did  so  in  any  arbitrary  or  improper 
manner.  In  the  case  of  Grand  Junction  Waterworks  Co,  v. 
Davies  ( I ),  the  distinction  between  the  separation  of  a  portion  of 
the  tenement  from  the  residue,  not  contemplated  by  the  owner, 
and  arbitrarily  made  by  the  Justices  for  the  purposes  of  valua- 
tion, and  a  division  made  by  an  owner  for  himself,  is  pointed  out 

(1)  [1897]  2  Q.B,  209. 
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Here  the  Commission  era  Adopted  the  divisions  or  parcels  patently        I89a 
indicated  on  the  land  by  the  owner's  own  disposition  of  portions,  John  Cooper 
marking  out  others  by  roads  and  streets.     Again,  there  is  no  commTssion- 

qaestion  made  as  to  the  Commissioners'  valaation  being  excessive.    -,  "^  ^' 
^  ^  "  Taxation. 

The  amount  is  agreed  upon,  i,e,,  if  the  Commissioners  are  right. 

It  was  not  intended  that  the  Commissioners,  in  ascertaining  Stephen  J. 
the  sum  for  which  the  fee  simple  would  sell,  were  not  entitled  to 
consider  surroundings  other  than  those  upon  the  estate  itself. 
The  objection  is  that  they  took  into  consideration  improvements 
on  other  parts  of  the  same  estate.  It  was  argued  broadly  for 
the  appellant  that  under  no  circumstances  while  the  land 
remained  under  one  title,  could  the  Commissioners  take  into 
eonsideration  any  division  of  the  land  into  parcels,  and  that  this 
valuation  ought  to  have  been  upon  Thrupp  s  grant  as  a  whole. 
It  was  admitted  that,  if  the  owner  of  three  estates  in  different 
localities  held  under  one  title,  were  being  assessed,  the  value  of 
etch  estate  must  be  taken  separately,  and  added  together  for  the 
purpose  of  ascertaining  the  taxable  amount.  This  would  seem 
to  me  to  be  an  admission,  and  I  take  it  to  be  the  law,  that  unity 
of  title  alone  cannot  affect  the  question,  so  that  the  question  for 
decision  seems  to  be  reduced  to  this,  whether  an  undivided  piece 
of  land  can  ever  be  so  divided  into  different  parcels  by  erection  of 
buildings  and  laying-out  of  streets  as  to  justify  the  Commissioners 
of  Taxation  in  holding,  as  they  have  done,  that  they  were 
entitled  to  value  what  they  considered  separate  parcels  of  land  by 
taking  into  consideration  improvements  upon  other  parts  of  the 
land  itself. 

It  appears  to  me  that  the  case  really  depends  upon  the  construc- 
tion of  s.  10  of  the  Act,  that  is  whether  the  term  parcels  of  land  can 
only  refer  to  land  separated  by  land  intervening  that  does  not  belong 
to  the  same  owner.  The  word  "  parcel  *'  means  a  "  part  or  portion 
or  piece,  as  a  certain  piece  of  land  is  part  and  parcel  of  another 
piece  "  (vide  Webster's  Dictionary).  We  must  give  a  meaning  to 
the  word  "  parcel "  distinct  from  "  estate."  They  are  not  synony- 
mous. For  myself  I  cannot  conceive  why  an  estate  like  this 
Thrupps  grant,  consisting  of  about  500  acres,  cannot  be  so 
parcelled  off  by  the  owner  as  to  be  no  longer  considered  as  an 
undivided  whole,  but  an  aggregation  of  portions  or  divisions 
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1898.       which  the  Commissioners  may  consider  as  parcels  within  the 

John  Cooper  section.     If   this  is  not  the  case,  then  no   one   of   the  houses 

Commission-  erected  upon  the  estate,  owned  by  tenants  under  99  years'  leases, 

BRsop       occupied  in  as  distinct  a  manner  as  they  could  possibly  be,  could 

X  Aa  ATX  vIM  ■ 

be  considered  a  parcel.  It  has  been  argued  that  the  effect  of 
Stephen  J.  allowing  the  Commissioners  to  adopt  this  course,  would  be  to  tax 
the  estate  as  improved  estate.  It  may  be  that  the  appellant 
will  have  to  pay  a  larger  sum  than  he  would  have  had  to  pay  if 
the  unimproved  value  of  the  estate  as  a  whole  had  been  taken  as 
the  taxable  amount,  but  whether  this  is  right  or  not,  the  question 
necessarily  comes  back  to  the  point  I  am  discussing,  whether 
portions  of  the  land  can  be  regarded  as  separate  parcels.  I  can 
see  no  injustice  in  this,  as  it  seems  evident  that  the  owner,  by 
selling  the  land  in  parcels,  obtains  for  it  a  value  highly  enhanced 
by  the  other  improvements  on  the  land,  and  whether  they  were 
erected  by  the  tenants  or  by  the  owner  himself,  does  not,  it 
seems  to  me,  touch  the  case.  Each  parcel  would,  in  my  view, 
come  within  the  term  "  such  land  "  in  the  interpretation  clause  as 
to  the  meaning  of  "  unimproved  value."  The  word  "  such  "  has 
reference  to  the  previous  word  "  land,"  and  that  is,  in  my  opinion, 
each  parcel  into  which  the  land  may  be  fairly  said  to  have  been 
divided,  the  value  of  which,  as  I  pointed  out,  was  increased  by 
improvements  upon  other  parcels  of  the  whole  estate. 

Our  decision  is,  therefore,  that  the  Court  of  Review  was 
right  in  its  determination,  both  as  to  Thrupp's  grant  and  the 
Cleveland  Estate. 

G.  B.  Simpson,  J.,  concurred. 

Cohen,  J.  The  appellant  was  the  owner,  in  fee  simple  in 
possession,  of  an  estate  containing  568  acres,  which  is  known  and 
may  be  described  as  Thrupp's  grant,  and  was  a  grant  from  the 
Crown,  and  devolved  upon  the  appellant  in  its  entirety,  under  the 
will  of  a  former  owner.  At  the  time  of  its  devolution  it  was  of 
small,  as  compared  with  its  present  value,  when  all  the  improve- 
ments upon  and  around  it  are  taken  into  consideration.  After  the 
appellant  so  became  possessed  of  these  lands,  he  carved  out  of  his 
estate  in  fee  several  leasehold  estates  for  99  years,  which  are 
demised    to   different   lessees,   to   whom'    he   parcelled   out  the 
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greater  part  of  the  563  acres,  neither  the  commencement  of  the        1898. 


KRSOF 

Taxation. 
Cohen  J . 


leases  nor  the  areas  comprised  in  them  being  uniform.  Johjj  Cooper 

The  appellant  in  some  instances,  and  the  lessees  in  others,  sub-  commVssion- 
divided  portions  of  the  lands,  and  made  provision  for  streets  and 
roads  within  their  boundaries,  and  the  lessees  in  all  caaes  made 
improvements  upon   their   holdings,  in   compliance   with   their 
leasehold  obligations. 

The  result  is  that  the  lands  as  a  whole,  as  well  as  each  lease- 
hold separately,  have  been  vastly  enhanced  in  value,  by  reason  of 
the  improvements  so  made  by  the  respective  lessees,  as  well  as 
by  the  general  improvement  in  the  surrounding  neighbourhood. 

The  question  submitted  to  the  Court  is  whether  for  the  pur- 
poses of  the  land  tax  the  assessment  should  be  made  upon  the 
principle  (a),  (b)  or  (c),  the  appellant  contending  that  it  should 
be  upon  either  (a),  or  at  the  most  (b),  and  the  respondent  that  it 
ahould  only  be  upon  (c).  The  sections  of  the  Act  59  Vic.  No.  15 
directly  affecting  the  dispute  are  s.  10,  sub-s.  1,  which  provides — 
**Such  land  tax  shall  be  levied  and  paid  as  follows — (1)  by  every 
owner  of  land  in  respect  of  all  land  of  which  he  is  such  owner,  for 
every  pound  of  the  unimproved  value  thereof  as  assessed  under 
the  provisions  of  this  Act,  after  deducting  the  sum  of  two  hun- 
dred and  forty  pounds.;  such  deduction  shall  not  be  made  more 
than  once  in  the  case  of  an  owner  of  several  estates  or  parcels  of 
land  .  .  .  but  in  every  such  case- the  aggregate  of  the  values 
of  such  several  estates  or  parcels  shall  be  regarded  for  the  pur- 
pose of  taxation  as  if  such  aggregate  represented  the  unimproved 
value  of  a  single  estate  or  parcel  "—and  s.  68,  which  enacts  that 
**  unimproved  value  "  means  in  respect  to  the  land,  "  the  capital 
sum  for  which  the  fee  simple  estate  in  such  land  would  sell  under 
such  reasonable  conditions  of  sale  as  a  bona  fide  seller  would 
require,  assuming  the  actual  improvements,  if  any,  had  not  been 
made." 

It  is  contended,  on  behalf  of  the  appellant,  that  as  he  is  still 
owner  of  the  fee  simple  of  all  the  lands  comprised  in  the  grant, 
that  as  they  came  to  and  are  still  held  by  him  as  such  owner  in 
fee  in  their  entirety,  and  under  one  instrument  of  title,  the  whole 
area  must  be  regarded  as  undivided,  and,  therefore,  the  improve- 
ments on  any  part  of  it  cannot  be  relied  upon  to  heighten  the 
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1898.       value,  as  it  would  then  be  the  ''  improved  "  and  not  the  "  unim- 
JoHN  Cooper  proved  "  value,  as  contemplated  by  the  Act,  which  would  be  the 
Commission-  ^^^  ^^  ^^^  assessment.     The  fact  that  the  improvements  were 
affected  by  the  lessees  is  immaterial,  and  it  seems  to  me  also  to 
be  immaterial  that  the  lands  in  question  passed  to  the  appellant 
by  one  instrument  of  title,  for  it  was  conceded  in  argument  by 
Mr.  Pilcher,  that  if  there  were  two   different   blocks   of  land 
physically  separated  by  an  intervening  area,  though  contained  in 
one  grant,  they  could  be  assessed  separately.     On  the  other  hand, 
it  was  argued  by  Sir  Julian  Salomons,  on  behalf  of  the  Com- 
missioners, that  as  the  appellant  had,  for  his  own  purpose  and 
advantage,  cut  the  land  up  into  different  parcels  as  between  him- 
self and  his  various  lessees,  the  area  comprised  in  each  lease 
became  a  separate  parcel,  and  that  in  assessing  each  such  parcel 
the  Commissioners,  whilst  eliminating  from  their  calculation  of 
value  the  improvements  upon  it,  could  consider  the  improvements 
upon  all  the  other  leasehold  parcels,  and  thus  effect  would,  as  it 
could  be,  properly  given  to  the  word  "  parcels  "  as  distinct  from 
its  associated   word  "  estates."     The  argument  in  reply  to  this 
was,  that  the  result  would  be  to  give  the  Commissioners  the 
advantage  of  all  the  improvements  on  the  entire  area,  as  no  doubt 
it  would  when  each  leasehold  in  the  entire  series  is  taken  in  turn 
and  the  effect  of  the  improvements  on  all  the  others  is  considered 
to  ascertain  the  value  of  any  one.     This,  it  was  again  submitted, 
would  be  taxing  upon  the  improved,  and  not  the  unimproved 
value,  as  required  by  the  Act. 

I  am  of  opinion  that  the  appellant  should  not  succeed,  and 
that  the  assessment  should  be  made  upon  the  principle  (c).  The 
Commissioners  have  not  adopted,  and  do  not  desire  to  adopt,  as 
they  certainly  could  not,  any  arbitrary  parcelling  of  their  own, 
but  going  upon  the  land  they  find  it  cut  up  by  the  appellant 
into  separate  leasehold  holdings  or  parcels,  held  through  or  under 
him  by  different  lessees  or  sub-lessees  in  possession,  a  possession 
to  which  they  are  entitled  as  against  him  during  the  currency  of 
their  leases  or  sub-leases,  or  so  long  as  they  comply  with  their 
leasehold  obligations,  if  there  be  conditions  of  forfeiture  on 
breach  of  any  of  them,  and  forfeiture  should  follow.  If  the 
argument  for  the  appellant  should  prevail,  then,  as  pointed  out 
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by  Sir  Julian  ScUomona,  the  appellant  might  grant  leases  for  99        1898. 

years,  for  the  fee  simple  price  paid  down,  and  a  purely  nominal  John  Coopbb 

rental,  such  as  a  peppercorn,  thus  create  a  holding  in  essence  Commimion- 

practically,  though  not  technically,  equivalent  to  an  estate  in  fee       *^of 

simple,  and  then  claim  that  he,  as  the  owner  of  the  fee  simple, 

though  in  such  dimly  remote  reversion,  could   only  be  assessed     CoJumJ. 

upon  the  value  of  the  entire  area,  after  excluding  from  considera-' 

tion  all  or  any  of  the  improvements  upon  it.     On  the  other  hand, 

it  was  not  denied  that  if  he  had  granted  the  fee  simple  of  any 

portion  of  the  land,  that   that   portion  would   be   a  "  parcel " 

within  the  Act.     It  is  not  unimportant  to  bear  in  mind  that  if 

the  lessees  were  directly  taxable  they  could  not  set  up  that  the 

area  comprised  in  each  lease  was  not  a  separate  parcel,  and  was 

not  liable  to  be  assessed^  in  the  light  of  the  improvements  upon 

any  of  the  other  leasehold  parcels.     Now,  although  the  owner  in 

fee  simple  is  the  only  person  assessable  and  directly  taxable,  yet 

he  is  entitled  to  contribution  from  the  lessees  in  proportion  to 

their  interests  in  the  land  (see  s.  12,  sub-s.  1),  and  they  thus 

become  indirectly  taxable,  and  taxable  according  to  the  opinion 

I  have  expressed,  upon  a  principle,  the  correctness  of  which,  if 

they  could  be  directly  assessed,  is  not  disputable.     I  have  so  far 

only  expressly  dealt  with  Thrupp's  grant,  but  as  it  is  admitted 

that  the  Cleveland   Estate  appeal   involves   exactly  the  same 

principles,  my  judgment  will  also  apply  to  it,  and  the  assessment 

of  that  estate  should  proceed  upon  (e). 

Appeal  diarriissed  with  costs. 

Attorneys  for  the  appellant :  Norton^  Snnith  &  Co, 
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Owen  J. 

and 
Cohen  J. 


LANDALE  v,  THE  MINISTER  FOR  LANDS. 

Crown  Lands  Act,  1884,  hs.  70-81,  142,  143 — Pa^oral  lease— Ocaipation  licentt- 
Rent  and  licetise/ee — EslimcUed  area — Actual  area—Motiey  paid  by  mittak 
— Course  of  dealing. 

The  plaintiff,  a  ranholder,  npon  the  passing  of  the  Crown  Lands  Act,  1884, 
applied  for  a  pastoral  lease  and  occupation  license,  and  ander  s.  71  furnished 
a  plan  of  his  holding  shewing  the  boundaries  and  area  to  the  best  of  his  knowledge 
and  ability  The  Minister  adopted  the  area  shewn  upon  the  plan,  and  upon  the 
estimate  so  arrived  at  the  rent  and  license  fee  were  assessed,  gazetted,  and  paid 
by  the  plaintiff  for  a  number  of  years.  It  was  now  admitted  by  the  defendaDt 
that  the  area  of  both  the  leasehold  and  resumed  areas  had  been  over-estimated, 
and  the  plaintiff  sued  to  recover  the  rent  and  license  fee  paid  in  respect  of  the 
over-estimate,  upon  the  ground  of  a  mutual  mistake.  Held,  that  the  plaintiff wu 
not  entitled  to  recover,  upon  the  grounJs  (1)  that  the  Crown  Lands  Acts  do  not 
require  or  contemplate  a  survey,  but  that  rent  and  license  fee  are  pa^'able  upon 
the  estimated  area  ascertained  as  provided  in  ss.  71  and  72;  and  (2)  that  the  case 
was  not  one  of  mistake,  but  of  a  contract  by  the  parties  to  pay  and  receive  rent 
and  license  fee  upon  an  estimated,  and  not  upon  the  actual  area. 

New  Trial  Motion. 

This  was  an  action  on  the  common  money  counts  by  the 
pastoral  lessee  of  the  Deniliquin  run  against  the  Minister  for 
Lands. 

On  the  division  of  the  plaintiffs  run,  under  the  Crown  Lands 
Act,  1884,  the  plaintiff,  under  .'^.  71,  sent  in  a  statement  of  his 
estimate  of  the  area  of  the  run,  and  also  a  plan.  The  plaintiff's 
estimate  of  the  acreage  was  18,000  acres.  The  estimate  adopted 
by  the  Lands  Department  which  was  gazetted  on  the  12th 
September,  1887,  and  which  they  arrived  at  by  scaling  from  the 
plaintiff's  plan,  was — leasehold  area,  13,925 ;  resumed  area,  14,8 1 6 ; 
total,  28,741  acres. 

It  was  admitted  on  the  trial  that  the  Gazette  of  the  1 2th 
September  shewed  an  excess  of  2,100  acres  over  tlje  actual 
acreage  of  the  leasehold  area,  and  an  excess  of  1,300  over  the 
actual  acreage  of  the  resumed  area.  It  was  also  admitted  that 
the  difference  had  remained  the  same  during  the  years  to  which 
the  action  had  reference. 
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The  plaintiff  now  sought  to  recover  the  sum  of  378J.  58.  5d,,        1898. 
being  the  difference  upon  the  rent  actually  paid  by  him  for  the     Landale 
years  1385-1890,  upon  the  estimated  area  of  his  run,  ascertained  minister  for 
as  above  stated,  and  the  amount  which  he  ought  to  have  paid       Lands. 
upon  the  actual  acreage.     Of  the  amount  claimed,  2492.  7^.  6d. 
was   in    respect    of    rent    paid    for    the    leasehold    area,   and 
128Z.  17«.  lid.  in  respect  of  the  license  fee  of  the  resumed  area. 
By  consent  at  the  trial,  before  Tlie  Chief  Justice,  a  verdict  was 
entered  for  the  plaintiff,  with  leave  reserved  to  the  defendant  to 
move  to  set  it  aside. 

The  facts  are  fully  stated  in  the  judgment  of  the  Chief  Justice. 

A  rule  nisi  to  set  aside  the  verdict  was  obtained  on  the 
gronnds  (1)  that  the  several  payments  made  to  the  Crown  on  • 
account  of  the  rent  of  the  pastoral  lease  and  license  fee  of  the 
occupation  license,  were  only  of  the  amounte  required  or  justified 
by  the  Crown  Lands  Acts ;  (2)  that  the  plaintiffs  having  full  notice 
that  the  sums  called  for  by  the  Crown  had  been  computed  on  the 
basis  of  an  estimate  of  the  areas,  and  having  acquiesced  in  such 
basis,  and  paid  the  said  sums  without  protest  or  question,  are 
DOW  precluded  from  opening  the  matter;  (3)  that  assuming  that 
the  plaintiffs  paid  the  said  sums  under  a  mistake,  the  said  mis- 
take was  as  to  a  matter  of  law,  that  is  to  say,  as  to  the  power  of 
the  Minister  to  estimate  and  determine  the  said  areas,  or  a,s  to  the 
le^l  effect  of  the  estimates  and  determination  made  by  him  ;  (4) 
that  the  evidence  shews  that  the  plaintiff,  when  paying  the  sums 
called  for  by  the  Crown,  waived  all  inquiry  as  to  the  correctness  of 
the  said  sums  in  relation  to  the  actual  areas,  or  that  both  parties 
accepted  and  intended  to  accept  the  estimated  areas  as  the  basis 
of  calculation,  and  dealt  together  on  that  basis  for  a  variety  of 
other  purposes  connected  with  the  pastoral  lease  and  occupation 
license ;  (5)  that  in  any  event  the  verdict  ought  not  to  stand  as 
to  the  sum  of  249Z.  Is.  Qd,  paid  on  account  of  rent  of  the  pastoral 
lease;  (6)  that  in  any  event  the  verdict  ought  not  to  stand  as  to 
the  sum  of  1282.  178.  \\d.  paid  on  account  of  the  license  fee. 

Sir  Julian  ScUomons,  Q.C.,  and  Canaway,  for  the  defendant, 
moved  to  make  the  rglle  absolute.  Although  by  s.  78  (2)  of  the 
Crown  Lands  Act,  1884,  rent  of  a  pastoral  lease  is  payable  at  so 
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1898.  much  per  acre,  there  is  nothing  in  the  Act  which  requires  a 
Landalk  survey  to  be  made,  or  the  exact  acreage  otherwise  ascertained. 
I^ljjjjg5|!'g^yjj^  The  rent  is  chargeable  on  the  estimated  acreage:  see  sa  71-80. 
Lands.  X  survey  may  be  directed  at  the  option  of  the  Minister :  ss.  U2, 
143.  It  would  have  been  impossible  to  survey  all  the  runs  in  the 
colony  before  appraising  the  rent.  In  this  case  the  plaintiff  sent 
in  bis  own  estimate,  and  the  Minister  adopted  the  area  as  shewn 
on  the  plaintifTs  own  plan.  If  the  plaintiff  is  entitled  to  succeed, 
the  Crown  will  be  entitled  to  recover  in  all  cases  where  the 
estimate  has  been  lesj  than  the  actual  acreage.  Secondly,  even 
if  rent  is  payable  on  actual  area,  the  parties  here  have  adopted  a 
certain  course  of  dealing  by  which  they  are  bound.  The  estimate 
was  mutually  adopted  with  full  knowledge  of  the  facts,  and  the 
plaintiff  paid  rent  on  that  basis  for  years  without  protest: 
McCance  v.  L.  &  N.  W.R.  Go.  ( I ),  Blackburn's  Contract  of  Sale  (2), 
Mo88  V.  Mersey  Docks  and  Harbour  Board  (3),  Freeman  v. 
Jeffries  (4). 

PUchery  Q.C.,  and  Pringy  for  the  plaintiff.  The  Act  provides 
that  rent  is  to  be  payable  at  so  much  per  acre.  Pending  the 
ascertainment  of  the  acreage  the  rent  is  assessed  upon  an 
estimate,  but  that  estimate  may  be  wrong,  and  must  be  corrected 
by  a  subsequent  survey.  When  that  survey  is  made,  both  parties 
are  subject  to  a  settlement,  and  if  the  estimate  has  been  too 
small  the  Crown  is  entitled  to  recover  the  rent  that  ought  to  have 
been  paid,  just  as  the  tenant  is  entitled  to  recover  if  he  has  paid 
on  an  excessive  estimate.  The  case  was  one  of  a  mutual  mistake 
as  to  the  acreage,  a  question  of  fact,  and  the  plaintiff  is  entitled 
to  recover.     He  referred  to  McOulloch  v.  Abbott  (5),  White  v. 

Copeland  (6),  Durrani  v.  Ecclesiastical  GoiUTnissioners  (7). 

My  learned  friend's  second  argument  amounts  to  this,  that  the 
Minister  let  Crown  lands  to  the  plaintiff  under  a  private  agree- 
ment. Sect.  6  of  the  Act  of  1884  affords  a  complete  answer  to 
any  such  argument.  The  Minister  has  no  power  to  deal  with 
Crown  lands  except  according  to  the  provisions  of  the  Crown 

Lands  Act. 

Cur,  adv.  tnttt. 

(1)  3  H.  &  C.  343.  (4)  L.R.  4%x.  189. 

(2)  p.  163.  (5)  6  N.S.  W.L.R.  212 ;  2  W.N.  32. 

(3)  26  L.T.N.S.  425.  (6)  15N.S.W.L.R.  2S1;  11  W.N.  26. 

(7)  6  Q.B.D.  234. 


VOL.  XIX.]  CASES   AT  LAW.  317 

On  October  25th,  judgment  was  delivered.  1898. 

The  Chief  Justice.     This  was  an  action  for  money  had  and         ^^ 
received.     At  the  trial  the  plaintiff  was   examined,  and   after  ^^^*'''''^^^^*^ 
certain  documents  had  been  placed  in  evidence,  certain  admissions 
made,  together  with  an  admission  on  the  part  of  the  plaintiff  that   October  25. 
the  defendant  was  in  a  position  to   prove  the  truth  of  nine 
several  allegations  contained  in  defendant's  Exhibit  No.  1,  an 
agreement  was  entered  into  between  the  parties  that  a  verdict 
should  pass  for  the  plaintiff  for  378i.  5s.  5(1.,  with  leave  to  the 
defendant  to  move  that  such  verdict  should  be  set  aside,  and  a 
verdict  entered  for  such  amount  as  the  Court  might  direct,  or  for 
the  defendant,  the  Court  to  have  power  to  draw  inferences  of 
fact.    Last  term   the   defendant  obtained  a  rule  nisi  for  the 
purpose  of  bringing  the  matter  before  the  Court  in  pursuance  of 
such  leave  reserved,  and  that  rule  the  defendant  now  asks  to  be 
made  absolute. 

For  many  years  previous  to  the  coming  into  force  of  the  Crown 
Lands  Act  of  1884,  the  plaintiff  was  a  run-holder  within  the 
meaning  of  s.  71  of  that  Act.  In  other  words,  the  plaintiff  was 
the  lessee  of  a  certain  run  or  runs.  In  ordinary  cases  a  run  con- 
sisted of  not  more  than  25  square  miles,  but  if  this  was  insufficient 
in  ordinary  seasons  for  the  pasturage  of  4000  sheep  or  800  head 
of  cattle,  the  run  might  be  enlarged  up  to  100  square  miles- 
Rents  were  payable  in  regard  to  the  run  as  a  whole,  not  so  much 
per  acre,  or  so  much  per  mile,  but  so  much  per  run.  No  actual 
survey  was  ever  made  to  ascertain  the  exact  mileage  in  a  run, 
nor  was  this  of  much  consequence  when  lessees  held  several 
adjoining  runs,  embracing  400  or  500  square  miles  of  country, 
frequently  much  more.  As  a  matter  of  history,  this  mileage  was 
often  calculated  according  to  the  rate  of  speed  of  the  Com- 
missioner's horse,  or  in  some  equally  rough  and  ready  manner. 

By  force  of  the  operation  of  the  Lands  Act  of  1861  and  sub- 
sequent Acts,  any  part  of  these  runs  being  Crown  lands  was 
liable  to  be  taken  away  from  the  lessee  by  way  of  conditional 
purchase  in  blocks  not  exceeding  640  acres,  and  accordingly  the 
tenure  of  the  runholder  was  extremely  insecure.  One  object  of 
the  Crown  Lands  Act  of  1884  was  to  i^emedy  this,  and  while  it 
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bOS.        aflorded  flecurity  of  tenure  to  the  lessee,  still  left  abunclaDt  Imd 

siJALB     open  to  permanent  settlement.     With  this  object  in  view,  it  was 

•TEBFOB  provided  tliat  each  pastoral  holding  should  be  divided  into  two 

isus.      parts,  as  nearly  equal  in  area  as  practicable,  to  be  called  respec- 

P  J      tively  the  leasehold  area  and  the  resumed  area ;  that  a  leatx 

should  be  granted  to  the   runholders  of  the  "  leasehold  area," 

which  during  its  currency  should  be  exempt  from  conditional 

purchase ;  and  as  to  the  "  resumed  area,"  the  runholder  might,  on 

application,  obtain  an  occupation  license,  but  this  portion  was  not 

exempt  from  conditional  purchase. 

Sect.  70  of  the  Act  of  1884  brought  all  pastoral  holdings  under 
the  provisionB  of  that  Act  Sect.  71  provided  that  every  run- 
holder  should,  within  120  days  after  the  passing  of  the  Act.lodgc 
with  the  Minister  a  written  application  for  a  pastoral  lease  of 
.whichever  portion  of  his  run  might  be  converted  into  a  "  lease- 
hold area,"  and  should  with  such  application  furnish  a  plan  of 
bis  pastoral  holding,  shewing  to  the  best  of  his  knowledge  and 
ability  (amongst  other  matters)  the  boundaries  and  area  of  such 
holding,  and  should  divide  by  lines  the  entire  area  of  all  Crown 
lands  situate  within  such  pastoral  holding  into  two  parts  u 
nearly  equal  in  area  as  practicable.  The  Minister  ujxin  being 
furnished  with  the  applicant's  plan,  and  a  certain  statement  pro- 
vided for  (not  material  lo  this  case),  was  empowered  to  call  upon 
the  runholder  to  amend  or  supplement  the  plan,  or  to  furnish 
such  further  information  as  he  might  require.  Sect.  76  provided 
that  when  the  division  of  the  run  had  been  determined  by  the 
Minister,  a  notification  should  be  published  in  the  Gazette,  and 
the  runholder  should  thereupon  become  entitled  to  a  pastoral 
lease  of  the  leasehold  area,  and  that  until  the  rent  was  determined 
he  should  pay  the  same  rent  as  theretofore.  Sect.  78  empowered 
the  Governor  to  grant  pastoral  leases  of  the  leasehold  area.  Tb( 
2nd  sub-clause  of  that  section  provided  that  rent  should  in  al 
cases  commence  from  the  date  of  the  notification  of  the  division 
of  the  pastoral  holding,  should  be  determined  by  the  Ministei 
after  appraisement,  and  should  not  be  less  than  so  much  per  acre 
The  5th  sub-clause  of  this  section  provided  that  so  soon  as  tht 
rent  of  a  pastoral  lease  should  be  determined,  notice  thereol 
should  be  published  in  the  Gazette  and  notified  to  the  runholder 
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and  that  if  he  failed  to  pay  this  rent  within  the  prescribed  time,        ^^^^' 
his  right  to  the  lease  should  be  forfeited.     So  much  with  respect     Landalb 
to  the  leasehold  area.     Now  as  regards  the  resumed  area.     Sect.  Ministerfob 
81  empowered  the  Governor  to  issue  an  occupation  license;  sub-  ^' 

clause  1  of  this  section  provided  that  the  runholder  should  be  xhe  CiJ. 
entitled  to  this  occupation  license  if  he  applied  for  it  when 
applying  for  the  pastoral  lease,  and  had  deposited  a  sum  equal  to. 
tl  "  per  section  of  640  acres  of  the  estimated  area."  It  will  be 
noticed  from  the  above,  that  no  means  were  provided  to  ascertain 
actual  acreage,  the  amount  of  acreage  rested  entirely  upon  the 
estimate  to  be  furnished  by  the  runholder,  acting  to  the  best  of  his 
knowledge  and  ability. 

Accordingly  the  plaintiff  within  the  period  of  120  days,  sent  in 
an  application  for  a  pastoral  lease,  also  an  application  for  an 
occupation  license,  and  paid  the  sum  necessary  in  regard  to  the 
latter;  he  also  sent  in  a  plan  and  a  statement,  in  which  he 
alleged  that  the  area  within  the  boundaries  of  his  pastoral 
holding  amounted  to  24,000  acres,  less  a  claim  for  about  (5,000 
acres,  thus  reducing  the  area  to  18,000  acres.  The  plan,  however, 
he  furnished  shewed  that  the  area  of  lands  upon  which  he  had  to 
pay  rent  within  this  leasehold  area  amounted  to  13,925  acres,  and 
the  land  within  the  resumed  area,  and  for  which  he  applied  under 
an  occupation  license,  amounted  to  14,816  acres,  together  28,741 
acres. 

The  division  of  the  run  as  proposed  by  the  defendant  was  duly 
detennined  by  the  Minister,  as  appears  from  the  Oovemitient 
Gazette  of  the  11th  July,  1885,  p.  4403.  The  annual  rental  of  the 
pastoral  lease  was  not  determined  by  the  Minister  until  the  1 2th 
of  September,  1887,  as  appears  in  the  Gazette  of  that  date, 
p.  6057,  and  is  calculated  upon  the  "  estimated  acreage  of  lease- 
hold area,"  which  is  stated  as  13,925  acres.  Upon  the  same  date 
the  Minister  notified  that  he  had  determined  the  rate  and  amount 
of  fee  upon  the  occupation  license,  as  appears  by  the  Gazette  of 
that  date,  p.  6038,  the  "  estimated  area  "  being  stated  as  14,816 
acres,  these  being  the  same  quantities  as  shewn  upon  the  plan 
furnished  by  the  plaintiff  in  January,  1885.  It  was  admitted 
that  the  defendant  was  in  a  position  to  prove  at  the  trial  that  the 
acreage  mentioned  in  these  Gazettes  were  taken  from  the  plan 
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1898.        furnished  by  the  plaintiff.     The  plaintiff  paid  rent  and  occupation 
LAH0A1.E     license  fees  in  accordance  with  the  Minister's  debennination,  from 
MiKiOTMFOR  1885  to  1897. 
Lands. 

It  is  now  alleged  by  the  plaintiff,  and  admitted  by  the  defea- 
The  C.J,  dant,  that  the  acreage  of  the  leasehold  area  has  been  over- 
estimated by  2,100  acres,  and  that  the  acreage  of  the  occupation 
licenae  has  been  over-estimated  by  1,300  acres,  and  the  plaintiff 
thereupon  claims  a  refund  of  the  rent  and  license  fees  paid  in 
respect  of  this  over-estimate.  It  would  appear  that  the  Govern- 
ment did  make  a  refund  to  the  plaintiff  of  the  alleged  overcharge 
from  1890  to  July.  1897,  a  period  of  -seven  years,  and  this  action 
is  brought  in  reality  to  recover  the  amount  of  the  alleged  over- 
charge from  1885,  when  the  rent,  etc.,  commenced,  to  18&0.  The 
fact  that  the  Government  have  in  fact  repaid  the  alleged  over- 
charge from  1890  goes  for  nothing,  unless  they  were  in  law 
bound  to  make  this  repayment,  and  this  is  the  question  for  oui 
solution.  The  defendant  has  not  set  up,  nor  does  he  desire  toset 
up,  the  Statute  of  Limitations. 

It  is  contended  upon  the  part  of  the  plaintiff  that  there  has 
been  a  mutual  mistake  as  to  the  acreage,  and  that  as  this  is  a 
mistake  of  fact  the  alleged  over-payment  may  now  be  recovered 
by  the  plaintiS.  Now  there  is  no  doubt  as  to  the  hiw  upon  this 
subject.  Money  paid  under  a  mistake  of  facts,  even  though  the 
party  paying  may  at  the  time  of  payment  have  had  means  of 
knowledge  of  which  he  has  neglected  to  avail  bimselt',  may  be 
recovered  back.  If,  on  the  other  hand,  "  the  money  in  intention- 
ally paid  without  reference  to  the  truth  or  falsehood  of  the  fact, 
the  party  paying  meaning  to  waive  all  enquiry  into  It,  and  that 
the  person  receiving  shall  have  the  money  at  all  events,  whether 
the  fact  be  true  or  false,  the  latter  is  certainly  entitled  to  retain 
it":  per  Parke,  B.,  in  Kelly  v.  SolaH  (1).  In  my  opinion  this 
case  falls  within  the  law  as  laid  down  in  the  passage  quoted  from 
Mr.  Baron  Paries  judgment,  Here  there  was  no  mistake,  both 
parties  were  aware  that  there  was  no  actual  measurement,  that  it 
was  improbable  there  would  be  an  actual  mLitsuriinent  at 
any  time,  and  accordingly  the  plaintiff  himself  put  forward 
(I)  9  M.  ft  w.  59. 
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and  was  content  to  take  an  estimated   acreage  as  the  basis  of        1898. 
acreage  upon  which  the  rent  was  to  be  determined  and  paid.  Landale 

It  is  quite  clear  that  at  no  time  was  the  acreage  of  these  runs,  mini^kb 
nay  even  the  mileage,  accurately  ascertained.  The  defendant,  Lands. 
according  to  the  first  statement  in  Exhibit  No.  1,  knows  nothing  fj^^  ^  j^ 
of  the  acreage  even  now  being  ascertained  by  survey.  When, 
therefore,  the  plaintiff  sent  in  a  plan  shewing  a  certain  acreage  of 
Crown  lands  being  in  his  possession  as  a  runholder,  he  did  this 
from  the  best  of  his  knowledge  and  ability,  he  knew  it  was 
merely  approximate  to  truth,  an  estimate  which  might  be  some- 
what over  or  somewhat  under  the  true  acreage.  The  Minister 
on  his  part  assumed  that  the  area  shewn  on  the  plan  was 
approximate  to  truth,  knew  that  it  was  an  estimate,  and  so 
described  it  when  determining  the  rent.  In  1887  the  rent  was 
determined,  and  there  arose,  indeed  there  had  arisen  previous  to 
that  date,  a  contract  between  the  plaintiff  and  the  Crown  to  pay 
rent,  not  upon  the  actual,  but  the  estimated  acreage,  the  acreage 
as  estimated  by  the  plaintiff  himself,  and  not  upon  the  true 
acreage,  the  truth  of  which  could  only  be  discovered  by  a  survey 
to  be  made  at  a  vei:y  considerable  expense.  These  facts  cause  the 
case  to  fall  expressly  within  the  principle  of  law  and  equity 
referred  to  in  the  passage  from  Bldckburn  on  Sales,  p.  1 63,  cited 
by  Sir  Julian  Salomons,  which  is  as  follows : — "  When  parties 
have  i^reed  to  act  upon  an  assumed  state  of  facts  their  rights  as 
between  themselves  are  justly  made  to  depend  on  the  conven- 
tional state  of  facts  and  not  on  the  truth." 

It  is  obvious  that  this  acreage  might  have  been  under- 
estimated. In  very  many  cases  this  must  have  taken  place,  and 
bearing  in  mind  that  the  estimate  was  to  come  from  the  run- 
holders  the  tendency  would  be  rather  to  under-estimate  than 
over-estimate.  If,  then,  the  plaintiff  was  entitled  to  recover  in 
this  action,  the  Crown  would  also  be  entitled  to  recover  in  the 
ease  of  an  under-estimate. 

If  the  rent  was  to  be  paid  according  to  the  true,  and  not 
the  estimated,  acreage  one  would  expect  to  find  in  the  Act  some 
special  provisions  for  the  obtaining  of  accuracy,  some  power 
given  to  refund  or  surcharge  whenever  an  error  was  discovered, 
which  in  the  case  of  every  run  would  be  inevitable.     To  provide 
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i^itB.        for  the  payment  of  rent  accordiag  to  the  actual  acreage  of  the 

Laniiali     <3rown  land  within  each  pastoral  holding  would  entail  a  survey 

iiMHTRKFOR  "^  each  holding,  an  iuipoissible  undertaking,  one  which,  if  com- 

i.Asos.      menced  in  18S5,  would,  I  venture  to  say,  be  scarcely  complete 

Til,'  C  J      ^^  ^^^  present  day,  leaving  in  the  meantime  the  rents  of  these 

lioIdingR  unsurveyed  in  a  state  of  abeyance  and  uncertainty. 

I  am,  therefore,  clearly  of  opinion  that  the  contract  between 
the  plaintiff  and  the  Crown  was  to  pay  rent  according  to  the 
acreage,  as  estimated  by  the  plaintiff  when  he  sent  in  bin  appli- 
cation for  the  lease  and  occupation  licen.se,  in  case  these  estimates 
were  accepted  by  the  Minister.  They  were  so  accepted,  and  the 
matter  was  then  concluded.  The  case  is  not  one  of  mistake,  hatan 
attempt  to  disregard  the  express  terms  of  the  contract  which  was 
entered  into. 

Accordingly,  the  rule  to  set  aside  the  vei-dict  found  for  the 
plaintiff  and  to  enter  the  verdict  for  the  defendant  is  made 
absolute  with  costs. 

Owen,  J.  The  Crown  Lands  Act  of  1881  first  introduced  the 
principle  of  fixing  the  rent  of  pastoral  leases  at* so  much  per  acre 
(s.  78,  sub-9.  II),  but  the  Act  nowhere  provides  that  the  acreage 
of  the  leasehold  alutU  be  ascertained  by  survey.  The  only 
section  relating  to  survey  is  the  143rd,  which  provides  that  the 
Minister  may  direct  a  .survey  of  the  boundaries  of  any  pastoral 
or  homestead  lease ;  and  this  power  is  apparently  intended  only 
to  be  exercised  occasionally,  and  in  order  to  remove  difficulties  or 
doubts   as   to   the   boundaries,  for  the  preceding  section    Hi 

provides  that  "  for  the  purposes  of  any  lease it 

shall  be  sufficient  if  the  land  and  the  boundaries  thereof  be 
defined  by  a  general  description,  and  no  such  tease  .  ,  .  shall 
be  void  by  reason  of  the  imperfection  of  any  such  description 
if  the  land  therein  is  defined  with  reasonable  certainty."  The 
Act  of  1889,  s.  52,  doe-s  not  appear  to  give  any  wider  power  of 
directing  a  survey  of  land  held  under  pastoral  lease. 

Again,  itia  clear  that  in  the  first  instance  the  application  Cora 
pastoral  lease  does  not  require  a  previous  survey  to  be  made. 

Sect  7 1  provides  that  every  runholder  shall  send  in  a  written 
application,  and  with  such  application  shall  furnish  a  plan  of  his 
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[mfltoral  holding  on  the  prescribed  scale,  ahewing  tothe  beat  of  his        1898. 
inowUftge    arid    ability    the    boundaries    and    area    of    such     Landale 
lolding,  inc.,  and  shall  divide  the  entire  area  of  such  holding  jj,^.jg^',jgp 
nto  two  parts,  as  nearly  equal  in  area  as  practicable.     One  of  such      Lands. 
jarte  is  to  he  included  in  the  pastoral  lease,  and  the  other  is  to  be      q       , 
he  resumed  area.     Sect.  72  enables  the  Mini.'^ter  to  accept  any 
application  for  a  pastoral  lease  as  sufficient,  or  he  may  call  on  the 
unholder  to  amend  or  supplement  any  application,  or  plan,  or 
locument.      Sect  81  provides  that   of   the   resumed   area   the 
lovernoi  may  grant  an  occupation  license  to  the  runholder,  and 
he  deposit  for  the  license  fee  is  fixed  (sub-s.  1)  according  to  the 

estimated  area." 

These  considerations  satisfy  my  mind  that  neither  the  Act  of 
t)34,  nor  that  of  1889,  contemplate  or  require  a  survey  of  the 
axis  included  in  a  pastoral  lease,  though  reserving  to  the 
fiDister,  if  he  should  think  fit,  the  power  to  direct  a  survey. 
Lod  this  view  is  confirmed  if  we  take  into  consideration  the 
normous  cost  and  the  great  delay  which  would  be  inevitable  if 

survey  was  required  of  every  pastoral  holding  in  the  colony, 
lany  of  them  being  as  large  as  an  English  county. 

If,  then,  a  survey  is  not  required,  how  is  the  acreage  of  the 
astoial  leasehold,  for  the  purpose  of  fixing  the  rent,  to  be 
scertained  ?  It  can  only  be  by  an  estimated  area,  first  sub- 
letted by  the  runholder  in  his  plan  on  his  application  for  a  lease, 
ad  either  accepted  by  the  Minister  as  sufficient  in  its  original 
orm,  or  as  amended  or  supplemented  under  s.  72.  If,  then,  the 
anbolder  and  the  Minister  agree  upon  an  estimated  area,  and 
eal  with  one  another  for  years  on  tlie  basis  of  that  estimated 
rea,  and  the  rent  for  those  years  has  been  fixed  according  to  that 
itimated  area,  I  am  of  opinion  that  neither  the  runholder  nor 
lie  Minister  can,  after  the  true  area  has  been  ascertained  by 
irvey,  open  up  the  past  transactions  and  readjust  the  rent  for 
le  past  years  according  to  the  surveyed  area. 

It  was  contended  that  this  was  a  case  of  common  mistake  of 
Mrt,  but  there  was  no  mistake  here  on  either  side.  Both  knew 
!iat  no  survey  had  been  made  of  the  leasehold  area,  and  that  the 
creage  had  lieen  determined  by  an  estimated  area  only.  Now, 
tie  expression  "estimated  area"  ex  vi  termini,  implies  that  it 
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1898.        may  not  be  exact,  and  that  the  surveyed  area  may  turn  out  to  be 
Landilb     more  or  less  than  the  estimated  area.     Both  paitiey  tlierefore 
M     ar  RFon  '^®*"'  with  one  another  with  full  knowledf^of  the  facts,  and  there 
Lands.       was  no  common  mistake. 

Outn  J.         OoHEN,  J.,  concurred. 

Rule  absoltde. 

Attorneys  for  the  plaintiff:  Abbott  i&  Allen. 
Attorney  for  the  defendant :  The  Crotvn  Solicitor. 
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ADAMS  V.  YOUNG. 
irH  Senile  Act,  1894— i>inni««al  of  cirti  tervant— Sight  of  Croion  lo  diamm  at  1898. 

pita-nire — Reorganimition  qf  departnuTU.  Novembtr  1 1 

Eiocpt  ID  CUM  oE  miacoadact  u  provided  in  Part  III,  tha  Civil  Service  Act  of 
i84  doe*  not  mtrict  the  prerogative  right  of  the  Crown  to  diamin  its  gerv&nta  O.B.^^mpumJ. 
lpltM«re.  "^5 

O'Conmrr  3. 

New  Teial  Motion. 

Declaration  against  the  Uioister  o£  Public  Works  as  DOiDiDal 
efendont  tor  wrongful  dismissal  from  the  Govemment  service. 
te  declaration  is  set  out  in  fall  in  Adams  v.  Young  (1).  Picas : 
[)  that  the  said  Government  did  not  promise  as  alleged;  (2) 
eoia]  of  the  alleged  breaches. 

Tbe  dismissal  of  the  plaintiff  was  communicated  to  him  by  the 
illowing  letter  from  the  Under  Secretary,  which  was  put  in  by 
le  plaintiff  at  the  trial :— "  18th  April,  1895.  Sir,— I  am  directed 
}  inform  you  that  owing  to  the  necessity  for  retrenchment,  and 
1  consequence  of  the  reorganisation  of  the  department,  Mr. 
t^ntaxy  Toung  has  determined  to  dispense  with  your  services 
a  uid  from  the  30th  Jane  next,  and  in  view  of  your  faithful 
^ce,  purposes  recommending  to  the  Governor  in  Council  that 
m  be  allowed  leave  of  absence  for  six  months  on  full  pay,  and 
ut  the  deduction  on  account  of  the  Superannuation  Fund  be 
let  by  the  Government.  I  am  to  express  Mr.  Young's  apprecia- 
on  of  the  service  you  have  rendered  since  your  connection  with 
le  department,  and  his  regret  that  in  the  reorganisation  it  has 
A  been  found  possible  to  provide  a  position  for  you." 

At  the  trial  before  Ovxn,  J.,  the  plaintiff  was  nonsuited. 

The  plaintiff  now  moved  to  make  absolute  a  rule  nisi  to  set 
nde  the  nonsuit  upon  the  grounds  that  his  Honour  was  wrong 
I  holding  that  under  the  Civil  Service  Act  of  1884  the  Govem- 
lent  had  only  lost  the  power  o£  dispensing  with  the  services  of 
civil  servant  at  will  in  cases  where  such  dispensing  purported 
(1)  18  N.S.W.  L.R.  73 ;  13  W.S.  195. 
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to  be  for  miBConduct  or  incompeteDi 
purview  of  Part  III  of  that  Act. 

Armstrong,  for  the  plaintift.  Stiutrt  v.  Qould  (I)  decides 
broadly  that  the  Crown  has,  under  the  Civil  Service  Act  of  11^4. 
tost  its  right  todismisB  at  pleasure.  The  judgment  ilnps  not  limit 
the  application  of  the  case  to  dismissals  for  misconduct  or  iocom- 
petence.  See  the  remarks  of  The  Chief  Justice  in  Titlerion  v. 
Tlie  Railway  Commisaionerg  (2).  There  was  no  question  here  of 
an  abolition  of  office  as  in  Waller  v.  Young  (3),  The  reason 
given  for  the  plaintiflfs  dismissal,  i.e,  the  reorganisation  of  the 
department,  does  not  affect  the  matter;  any  reason  might  be 
given,  and  if  the  Crown  can  dismiss  at  pleasure  no  reason  n 
required.  The  only  ground  really  raised  by  the  rule  is  whether 
the  Crown  has  lost  its  right  to  dismiss  at  pleasure,  and  that  is 
decided  in  Stuart  v.  Gould.  If  it  has  not  lost  that  power,  the 
declaration  shews  no  cause  of  action. 

Sly,  for  the  defendant,  was  not  heard. 

G.  B.  Simpson,  3.  In  order  to  entitle  the  plaintiff  to  sncceed 
it  is  incumbent  upon  him  to  shew  that  the  right  of  the  Crown  to 
dismiss  him  under  the  circumstances  disclosed  in  tliis  cane,  lA 
upon  a  reorganisation  of  the  department  in  which  the  plaintiff 
waa  employed,  has  been  taken  away  by  the  Civil  Service  Act  of 
188*.  The  plaintiff  relies  upon  the  case  of  Stuart  v.  Gould  il) 
to  support  his  contention.  I  am,  however,  clearly  of  opinion  tliat 
the  circumstances  of  this  case  do  not  bring  it  within  tiie  decision 
in  Stuart  v.  Gould.  In  that  case  the  defendant  plead.;il  that  the 
plaintiff  waH  incompetent  and  had  misconducted  himself,  and  it 
was  on  these  pleas  decided  that  where  the  Government  propose 
to  dismiss  a  civil  servant  for  incompetence  or  miscomluct  under 
Part  III  of  the  Civil  Service  Act  of  1884,  the  provUiuns  of  that 
Fart  of  that  Act  must  be  complied  with.  But  there  is  no  ilecision 
in  that  case  to  the  effect  that  the  common  law  right  of  the  Crown 
to   discharge   its   servants   at   its   will   and    pleasure    has  been 

(I)  16  N.S.W".  L.K.  132;    11  W.N.        {2)  16  N.S.W.  L.B.  2^'.  :    12  VV.S. 
ITS.  54. 

(3)  18  N.S.W.  I..R.  200;    13W.N.208. 
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abrogated,  except  so  far  as  that  right  has  been  abrogated  by  the        isos. 


Civil  Service  Act,  and  there  is  nothing  in  that  Act  so  far  as  I  can  adams 
see  which  abrogates  the  undoubted  right  of  the  Crown  to  dis-  youno. 
charge  any  of  its  servants  at  will.  It  is  admitted  that  if  the 
plaintiffs  office  had  been  abolished  the  Crown  would  have  been  ^•^•^""p**"**' 
at  liberty  to  dismiss  him,  or  if  his  services  had  been  dispensed 
with  by  reason  of  departmental  changes,  but  it  was  contended 
that  the  onus  of  shewing  that  the  dismissal  was  the  result  of  a 
departmental  change  lay  on  the  defendant,  and  that  he  ought  to 
have  pleaded  it.  In  my  opinion  the  onus  of  shewing  that  he  was 
improperly  dismissed  lies  on  the  plaintiflf,  and  as  he  has  failed  to 
shew  that  the  undoubted  right  of  the  Crown  to  remove  its 
servants  at  pleasure  has  been  abrogated,  he  cannot  succeed.  The 
dismissal  of  the  plaintiff  was  upon  his  own  shewing  brought 
about  by  reason  of  a  departmental  reorganisation,  and  the  plain- 
tiff has  therefore  no  cause  of  action,  but  must  submit  to  the  right 
of  the  Crown  to  dismiss  its  servants  at  pleasure  which  it  possesses 
even  under  the  Civil  Service  Act  of  1884,  except  so  far  as  that 
rifirht  is  modified  in  cases  of  misconduct.  For  these  reasons  I  am 
of  opinion  that  the  rule  should  be  discharged. 

Cohen.  J.  I  am  of  the  same  opinion.  This  is  a  very  different 
case  to  Stuart  v.  Oould.  It  comes,  however,  within  Waller  v. 
Young,  the  only  difference  being  that  in  that  case  the  services  of 
the  officer  were  dispensed  with  by  reason  of  the  abolition  of  his 
oflSce,  whereas  in  the  present  case  the  cause  of  dismissal  is  a  re- 
organisation of  the  department  in  which  the  plaintiff  served,  as  is 
shewn  by  the  letter  put  in  at  the  trial.  Apart  from  the  Civil 
Service  Act,  the  power  of  the  Crown  to  dismiss  its  servants  is 
unrestricted, 'and  by  that  Act  it  is  only  restricted  in  cases  coming 
under  Part  III. 

O'Connor,  J.  The  right  to  discharge  its  servants  at  pleasure 
is  one  of  the  prerogatives  of  the  Crown,  and  can  only  be  taken 
away  by  express  statutory  enactment.  It  may  be  that  the 
language  used  by  Sir  William  Windeyer  in  the  judgment  in 
Stuart  v.  OouZd  goes  somewhat  beyond  the  necessities  of  that  case, 
but  I  do  not  think  there  has  ever  been  any  doubt  that  the  Act  of 
lH8i  made  one  exception  only  to  the  prerogative  right  of  the 
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Crown  to  dismiss  its  servants  at  will,  and  that  was  whcie  the 
cause  of  dismissal  was  misconduct.  That  was  a  very  proper 
exception  to  make,  because  it  is  only  right  that  a  civil  servaat 
should  not  be  turned  adrift  upon  a  charge  of  misconduct  without 
an  opportunity  being  afforded  him  of  answering  the  charge, 
Stuart  V.  Gould  was  never  intended  to  go  beyond  the  principle 
T  have  mentioned,  and  I  therefore  agree  in  thinking  that  the 
present  rule  must  be  discharged. 

Rule  discharynl 

Attorney  for  the  plaintitf :  A.  J.  Corviack. 
Attorney  for  the  defendant :  The  Crmvn  Solicitor. 
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BEOINA  V.  PRIOR. 

A^.  11,  1  > 
'riminal  L/ve  AmeadmaU  Act.  $.  M^Abduelhn — Talking  amay  or  detaining  girl  Duembtr   \: 
Htidtr  21 — Poucui'oR — Lamfid  chargt —  MaMtr  aiKi  servaid — Parenlai  right  oj 
aulady.  The  C,J, 

Btepher,  J. 
A  girl,  OTcr  10  and  ander  21,  wai,  with  her  mother's  cameat,  engaged  by  the  and 

ruoner  m  his  servant.  The  mother,  becoming  »ware  that  the  prisoaer  had  Oiuen  J. 
idnccd  her  daughter,  applied  to  the  Cuart  lor  a  writ  of  Aobeot  corpiu,  which  the 
Nrt  refosed  to  graaC  aince  the  girl  stated  that  she  desired  to  continne  living  irith 
ig  pritoner  as  his  mistress.  After  the  decision  of  the  Court  was  pronoonoed  the 
ruoner  went  to  one  of  the  ante-rooms  of  the  Court  where  the  mother  And 
inghter  were  together,  and  called  to  the  girl  to  come  away.  She  left  her  mother 
id  ran  to  the  prii'iner,  and  notwithstanding  the  expostulations  of  the  mother 
njwent  sway  together,  ffe/d,  that  the  prisoner  w«*  rightly  conriclod,  under 
14  of  the  CriniiDal  Law  Amendment  Act,  of  detaining  the  girl  against  the  will 
:  the  p<non  having  lawful  charge  of  her  with  inteat,  ie.  ;  and,  per  The  Ohi^ 
iMkt,  that  he  was  rightly  convicted  of  taking  her  away  under  the  same  section. 
The  father,  and  after  his  death  the  mother,  has  the  right  to  the  custody  and 
lotnil  of  his  child  antil  the  age  of  21.  This  riglit  is  aaumed  by  s.  46  of  the 
limiaal  Law  Amendment  Act  with  regard  to  female  childien,  and  is  not  affected 
r  the  fact  that  the  Conrt  cannot  grant  a  tt  rit  of  fieabeaa  corpua  in  the  case  of  a 
>y  over  14  or  of  a  girl  over  16  unless  he  or  she  is  detained  against  his  or  her  own 
ill  The  parent  of  a  girl  under  21  who  has  been,  or  is  in  danger  of  being, 
daoed  by  her  employer  may  immediately  terminate  the  ontract  of  aervice,  and 
iiaand  the  coatody  of  hi>  child. 

Cbown  Case  Reserved. 

The  followinv  case  was  stated  by  Mr  Acting  Justice  Sly : — 
"The  accused  was  tried  before  me  at  the  Central  Criminal 
tiiirt  on  an  inforraatioii  framed  under  s,  46  of  the  C.L.A.  Act,  eon- 
.ining  two  counts.  The  first  count  charged  that  the  accused,  on 
le  26tb  of  April  lost,  did  take  away  Jessie  Stewart  Macdonald, 
female  under  the  age  of  twenty-one  years,  to  wit  of  the  age  of 
iteen  years  and  nine  months,  out  of  the  possession  and  against 
le  will  of  Annie  Macdonald,  a  person  then  having  the  lawful 
lai^  of  the  said  Jessie  Stewart  Macdonald  with  intent  to 
^rnally  know  the  said  Jessie  Stewart  Macdonald.  And  the 
cond  count  charged  that  the  accused  on  the  above  day  did 
itain  the  said  Jessie  Stewart  Macdonald,  a  female  under 
.3.W.E.,  VoL  XIX.,  Law.  BB 
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twenty-one  years,  to  wit  of  the  age  of  sixteen  years  and 
nine  montha,  out  of  the  possession  and  against  the  will  of  Annie 
Macdonald,  a  person  then  having  the  lawful  chai^  of  the  s&id 
Jessie  Stewart  Macdonald  with  intent  to  carnally  know  the  saii 
Jessie  Stewart  Macdonald. 

"The  accused  was  found  guilty  on  both  counts,  and  I  subse- 
quently sentenced  him  to  three  years'  penal  servitude  on  each 
count — the  sentences  to  he  concurrent. 

"  At  the  close  of  the  Crown  case  Mr.  Filcher,  Q,C.,  who  appeared 
with  Mr.  Gannon  for  the  defence,  asked  me  to  take  the  case  from 
the  jury  on  the  ground  that  there  was  no  evidence  to  goto  tbe  jury 
on  either  count  of  the  information.  I  declined  to  do  so.  I 
annex  the  evidence,  and  it  is  to  be  taken  as  part  of  this  case. 
The  Crown  in  the  conduct  of  the  case  did  not  rely  on  any  oflence 
being  committed  before  the  26th  day  of  April.  The  girl  Jessie 
Macdonald  was  called  as  a  witness  for  the  defence,  and  gave  evi- 
dence that  illicit  intercourse  took  place  between  herself  and  the 
accused  about  Easter  last,  and  there  was  evidence  that  sub- 
sequently thereto  the  mother  Annie  Macdonald  demanded  the 
girl  from  the  accused. 

"  In  the  course  of  my  summing  up  I  told  the  jury  that,  under 
the  circumstances  of  this  case,  if  they  believed  a  demand  was 
made  by  the  mother  on  the  accused  for  the  girl,  then,  that  as 
between  the  mother  and  the  accused,  and  for  the  purposes  of  the 
section  under  which  the  accused  was  charged,  the  mother  (if  the 
father  were  dead)  was  entitled  to  the  custody  of  the  child  and  to 
her  lawful  charge.  I  read  to  the  jury  the  following  passage  from 
the  judgment  of  Lindley,  L.J.,  in  Thomasaet  v.  Tkomasset  (I):— 
'  It  must  not,  however,  be  inferred  from  the  decisions  referred  to 
above  that  a  father  has  no  legal  right  to  the  custody  of  his  child 
after  he  or  she  has  attained  the  age  of  fourteen  or  sixteen.  The 
father's  right  to  such  custody  exists  until  the  child  attains 
twenty-one,'  directing  them  that  the  mother  in  this  case  had  the 
same  right  as  the  father  in  that  passage.  I  also  told  the  jury 
that  if  they  believed  the  accused  did  take  away  the  girl  under 
the  first  count,  or  did  detain  her  on  the  second  count,  that  tbe 
consent  of  the  girl  was  immaterial,  but  at  the  same  time  I  told 
(1)  L.R.  [1895]  P.D.,  p.  298. 
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liem,  in  favour  of  the  accused,  that  the  willinji^ness  and  consent 
[  the  girl  were  elements  for  their  consideration  in  determining 
■hether  the  accused  did  really  take  away  the  girl,  or  detain 
er  as  charged,  and  in  determining  whether  such  taking  away 
lid  detainer  charged  were  not  really  the  act  of  the  girl 
erself,  and  not  of  the  accused.  I  also  told  the  jury  with 
igard  to  the  first  count  that  there  was  evidence  from  which 
ley  could  find  that  the  mother  had  possession  of  the  child 
fter  the  habeas  corpus  proceedings  were  over,  and  that  if  they 
tme  to  the  conclusion  that  the  mother  did  have  possessiqn  of 
le  child  after  the  habeas  corpus  proceedings  were  over,  then 
lere  was  evidence  from  which  they  could  find  that  the  accused 
id  take  away  the  girt.    But  I  left  the  whole  matter  to  them  as 

qaestion  of  fact. 

"  The  following  points  were  handed  up  to  me  in  writing  by 
sunset  for  the  defence: — 1.  That  his  Honour  should  have 
ittidrawn  the  case  from  the  jury.  2.  That  his  Honour  should 
ave  held  or  directed  that,  under  the  circumstances  appearing  in 
vidence,  the  girt  Jessie  was  not  on  the  26th  of  April  in  the 
obsession  of  the  mother  within  the  meaning  of  s.  46.  3.  That 
is  Honour  should  have  held  or  directed  that,  on  the  26th  of 
ipril,  Urs.  Macdonald  had  not  the  lawful  charge  of  Jessie 
lacdonald.  4.  That  there  was  no  evidence  of  any  intent  within 
be  meaning  of  the  said  section.  5.  That  whether  Jessie 
lacdonald  was  or  was  not  in  Prior's  employment  on  the  26th  of 
Lpril,  she  was  not  in  the  possession  of  her  mother.  6.  That  as 
eesie  was  over  16  on  the  26th  of  April,  her  mother  was  not 
ntitled  to  the  lawful  charge  of  Jessie  unless  Jessie  was  then 
rilling  to  go  to  her  mother,  and  his  Honour  ought  to  have  so 
iiected.  7.  That  on  the  question  whether  Jessie  wb8  in  the 
essession  of  a  person  having  the  lawful  charge  of  her  on  the 
6th  April,  the  jury  have  to  consider  whether  Jessie  was  on  that 
ay  willing  to  go  to  her  mother.  8.  That  there  was  no  evidence 
f  a  taking  away  within  the  meaning  of  s.  46.  9.  That  the 
aether  has  in  law  no  power  to  determine  the  relationship  of 
aafiter  and  servant  between  Jessie  and  Prior  against  the  will  of 
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"  I  reserve  for  the  consideration  of  the  Court  the  above  points 

submitted  in  writing  on  behalf  of  the  accused,  and    also   the 

point,  taken  by  counsel,  that  the  word  '  fraudulently  *  governs 

'  takes   away '    and   '  detains '    in  the  section  under  which  the 

accused  was  indicted. 

(Sgd).  R  M.  Sly." 

The  facts  with  reference  to  the  taking  and  detention  are  set 
forth  in  the  judgments. 

PiLcheVy  Q.C.  {Gannon  with  him),  for  the  prisoner.  As  to  the 
construction  of  s.  46  of  the  Criminal  Law  Amendment  Act,  I 
submit  that  the  word  "  fraudulently  "  governs  all  the  succeeding 
words,  i.e.,  "  takes  away  "  and  "  detains  "  as  well  as  "  allures,"  but 
in  view  of  jB.  v.  Spooner  (1)  I  do  not  press  the  argamest 
Further,  the  words  "  out  of  the  possession  and  against  the  will  of 
are  governed  both  by  "takes  away"  and  "detains,"  and  the 
second  count  is  properly  drawn  in  this  respect. 

There  was  no  evidence  either  of  a  taking  or  of  a  detaining  out 
of  the  possession  of  the  mother  by  the  prisoner.  As  to  what  is  m  \ 
taking  out  of  the  possession  of  the  person  having  the  lawful  charge, 
see  iZ.  v.  Meadows  (2) ;  R.  v.  MankLetow  (3) ;  R,  v.  Green  (4);  Ex 
parte  Barford  (5) ;  R,  v.  Burrell  (6) ;  R.  v.  Olijier  (7) ;  R  v. 
Mycock  (8) ;  R.  v.  Henkers  (9) ;  R.  v.  HUbert  (10). 

In  the  present  case  the  girl  went  into  the  prisoner's  serWcc 
with  her  mother's  full  consent,  and  she  continued  in  his  servi( 
and  wa%  paid  her  wages  up  to  the  26th  April,  when  the  allej, 
taking  away  occurred,  and  even  if  she  became  the  prisoneri 
mistress  during  that  time,  she  did  not  for  that  reason  cease  to  1 
his  servant.     Up  to  the  time  of  the  mother's  application  for  tl 
habeas  corpus,  the  girl  was  in  the  possession  and  lawful  char 
of  the  prisoner  himself,  and  whilst  that  application  was  beii 
heard,  and  till  she  left  the  Courthouse,  she  was,  it  seems  frc 
the  evidence  of  the  Court  officials,  in  the  custody  of  the  Cot 


(1)  6  N.S.W.  L.R.  191 

(2)  1  C.  &  K.  399. 

(3)  Dears.  159. 
3  F.  &  F.  274. 
8  Cox  405. 


(6)  9  Cox  368. 

(7)  10  Cox  402. 

(8)  12  Cox  29. 

(9)  16  Cox  257. 

(10)  .38  L.J.  M.C.  61. 
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lii-^mgh  them.  The  Judge  should  have  aaked  the  jury  to  say 
vhether  on  the  eviderice,  which  on  this  point  was  all  one  way, 
Le  girl  wau  not  the  servant  ot  the  prisoner  upon  the  26th  April, 
Jid,  therefore,  in  his  possession.  As  to  the  detention,  I  suhmit 
hat  a.  parent  cannot  by  B  demand,  or  by  affecting  to  assume 
)liysical  possession  of  a  girl,  repossess  himself  or  herself  of  the 
ight  to  the  lawful  charge  of  that  girl,  where  she,  being  over  the 
ige  of  sixteen,  does  not  assent  to  the  demand.  The  girl  was 
hen  in  Prior's  service,  she  had  refused  to  return  to  her  mother, 
M-l  the  Court  had  just  refused  upon  thiit  very  ground  to  grant 
Ik-  mother's  application  for  a  habeas  corpus ;  how  then  could  the 
n-jther  by  any  exercise  of  parental  authority,  or  by  throwing 
ler  arms  round  the  girl's  neck,  retake  or  revest  in  herself  the 
■ight  to  the  lawful  charge  of  her  daughter?  'Ihe  Court  has  no  ' 
x)wer  to  force  a  girl  of  over  sixteen  against  her  will  to  remain 
i^-ith  her  father  or  legal  guardian,  it  can  only  set  her  free  if  she 
s  illegally  detained:  Thomasset  v.  Tkomasaet  {!).'  There  can- 
wt  be  any  offence  under  this  Act  where  a  girl  refuses  to  leave 
lor  employer.  Lawful  charge  ineanS  a  right  that  can  be  enforced 
in  law,  and  it  cannot  be  said  that  the  mother  had  the  lawful 
:liarge  of  the  girl  when  she  could  not  compel  her  to  return  to 
ler  custody,  and  when  no  process  of  law  exists  by  which,  if  the 
jirl  is  unwilling,  she  can  enforce  her  right.  The  question  of  who 
s  the  person  having  the  lawful  charge  must  be  investigated  and 
ietcnuine<l  altogether  apart  from  the  question  of  immorality. 
He  also  referred  to  In  re  Agar  EUis  (2) ;  Ryder  v.  Ryder  (3) ; 
fn  re.  O'Coiinor  (4). 

Sir  Julian  Salomons,  QC.  (Wade  with  him),  for  the  Crown. 
[  rely  on  the  second  count  of  the  information,  which  is  supported 
iiT  shewing  that  the  prisoner  detained  the  girl  against  the  will 
if  her  motlier.  Secondly,  the  age  of  the  girl,  if  under  twenty- 
)iie,  is  absolutely  immaterial.  The  section  simply  says  "  a  girl 
Bnder  the  age  of  twenty-one."  Nor  is  the  right  of  the  parent  to 
the  lawful  custody  of  his  child  affected  by  the  fact  that  the 
C<'urt,  on  an  application  for  a  writ  of  habeas  corpus,  will  enquire 
tf  th'.-  child,  if  over  a  certain  age,  consents  to  being  where  it  is. 


(1)  [;S94]  F.  2iib. 


(.1)  30L.J.  P.M.  4  A.  IM. 
(4)  16  Ir.  C.L.R.  112. 


CASES  AT  LAW. 


[N.  S.  W.  (L 


We  wil 


ulictci 


t   of   till 


1S68.        The  effect  of  the  decisions  upon  that  point  upon  the  right  of 
R.         guardianahip  are  fully  stated  in  In  re  Agar  Ellif  (1).     Tbe 

Pmob.  "gilt  to  the  lawful  custody  does  depend  on  the  question  whether 
there  is  immorality  or  not.  If  a  girl  under  agL'  goes  out  to 
service,  and  her  father  discovers  that  she  is  in  danger  of  k-iug 
seduced  by  her  employer,  I  submit  that  the  law  is  that  \vlieth«t 
the  girl  herself  be  willing  or  not,  her  father  may  go  and  claim 
her,  and  may  use  force  and  even  commit  homicide  if  rcsiste<),in 
order  to  get  her  back  safe  into  his  custody. 
He  was  stopped. 

The  Chief  Justice.    The  conviction  is  afBrmeJ. 
deliver  a  considered  judgment  later  <Sn. 

Dtcemhtr  13,       Qn  13th  December,  the  following  judgments  werf  dL-li 

The  Chief  Justice.  The  prisoner  in  this  case  na=! 
under  s.  46  of  the  Criminal  Law  Amendment  Act,  The 
tion  contained  two  counts.  First,  for  taking  away  o 
Macdonald,  a  female  under  the  age  of  21  yeais,  oi 
possession  and  against  the  will  of  Annie  Macdoniilil.  a  persoi 
then  having  the  lawful  charge  of  the  said  Jessie  M.ic<lotiali],  witl 
intent  to  carnally  know  the  said  Jessie  Macrlon&hi.  Secondh 
for  detaining  the  said  Jessie  Macdonald,  etc.,  as  in  the  first  coun' 

The  prisoner  was  tried  before  Mr.  Acting  Justice  Sly.  an 
being  found  guilty  was  sentenced  to  three  years'  pi;riai  soi-vituA 
Before  sentence  the  prisoner's  counsel  submitted  a  numlx^r  c 
points  which  he  asked  to  have  reserved,  amounting  to  this.  th« 
the  evidence  was  not  sufficient  to  sustain  the  cnnviction,  an 
that  Annie  Macdonald,  who  is  the  mother  of  Jessie  Macdoiialt 
was  not  entitled  to  the  custody  of  her  daughter,  ^\w  being  a  fe' 
months  over  the  age  of  16  years,  and  having  been  engaged  as 
servant  by  the  prisoner. 

The  facts  may  be  shortly  stated.  It  appears  that  the  prisone 
requiring  a  nursemaid  for  an  infant,  engaged  Jt-s-iit;  in  thi 
capacity.  This  engagement  was  with  the  sanction  nf  her  mothe 
Annie  Macdonald  hearing  that  the  prisoner  \vii3  a  man  i 
immoral  character,  and  that  the  woman  who  was  then  living  wil 
the  prisoner  was  not  his  wife  (the  prisoner  was  iu  fact  lirii 
(1)  24  Ch.  D.  317. 
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iparate  from  his  wife,  and  was  living  with  the  mother  of  the  _ 
ifant  Jessie  was  engaged  to  nurse)  went  to  the  prisoner's  home  to 
kke  her  daughter  avray.  In  the  meantime  the  prisoner  had  got  rid 
I  his  mistress  and  her  infant,  and  had  seduced  Jessie,  who  was, 
hen  her  mother  first  became  alive  to  the  situation,  living  with 
le  prisoner  as  his  mistress.  The  prisoner  refused  to  gire  the 
iugbter  up  to  her  mother,  whereupon  Anoie  Macdonald  applied 
)  this  Court  for  a  writ  of  kabeav  corpus  in  order  to  get  her 
anghter  out  of  the  possession  of  the  prisoner.  However,  as  the 
unghter  was  over  16  years  of  age,  and  desired  to  live  with 
le  prisoner  as  his  mistress,  the  Court  was  unable  to  grant  the 

During  the  application  to  this  Court  the  mother  and  daughter 
ere  in  one  of  the  ante-rooms,  where  the  mother  was  imploring 
er  daughter  to  give  up  the  life  she  had  entered  upon  with  the 
risoner,  and  return  home.  After  the  matter  of  the  application 
ir  the  habeas  corpus  had  been  determined,  the  prisoner  came  to 
Ilia  room  and  called  to  the  girl  to  come  away ;  she  left  her  mother 
nd  ran  to  the  prisoner,  who  put  his  arm  round  her,  whereupon 
bey  ran  away  together,  the  mother  pursuing,  calling  out  "  Stop 
hat  villain  from  running  away  with  my  child."  Refuge,  I 
igret  to  say,  was  afforded  the  prisoner  and  the  girl  in  the  office 
t  the  attorney  who  was  acting  for  the  prisoner,  the  door  of 
'hich  was  shut  in  the  mother's  face,  and  when  the  mother  left 
be  prisoner  got  a  cab,  put  the  gitl  in,  and  drove  with  the 
irl  to  hia  house.  This  was  the  taking  and  detaining  charged 
1  the  information.  The  case  was  argued  before  us  on  the  llth 
nd  12th  of  August  last,  when  we  upheld  the  conviction,  and 
lated  that,  later  on,  we  would  give  our  reasons  in  writing  for 
0  doing. 

There  can  be  no  doubt  that  the  father,  and  in  case  of  his  death 
lie  mother,  of  an  infant  under  the  &ge  of  21  years  is,  according 
a  the  common  law  of  England,  entitled  to  the  custody  of  the 
nfant,  and,  as  Lord  Justice  Bowen  expresses  it  in  the  case  of  In 
f  Agar  Ellis  [\),  has  a  "  natural  jurisdiction  over  the  infant  till 
bat  age  is  reached."  It  is  true  that,  after  a  boy  has  reached  the 
^  of  14  years,  or  a  ^rl  has  reached  the  age  of  16  years,  the  Court 

(1)  24  Ch.  D.  ntp.  336. 
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canQot  grant  s  irrit  of  habeas  eorpua  unless  the  boy  or  girl,  as 
the  case  may  be,  is  detained  against  his  or  her  own  will.  This, 
however,  in  no  way  affects  the  right  of  the  parent  to  the  eustoJj 
of  the  child.  In  the  case  to  which  I  have  referred.  Lord  Eika. 
after  considering  the  argument  ariuing  from  the  fact  that,  untev^ 
the  boy  over  14  or  the  girl  over  16  is  detained  against  hi»  or  bti 
will,  the  Court  cannot  grant  a  writ  of  habeas  corpus,  says  at  p. 
336  : — "  Now  I  cannot  accede  to  the  argument  thus  put  forward. 
It  seems  to  me  to  be  directly  contrary  to  the  law  of  England, 
which  is  that  the  father  has  the  control  ov^r  the  person,  eilucatinD 
and  conduct  of  his  children  until  they  are  21  years  of  age."  Ami 
Lord  Justice  Bawen,  at  p.  336,  says : — "  The  Act  of  1  i  Car.  i 
enables  the  father,  by  his  will,  to  dispose  of  the  custody  and 
tuition  of  his  children  until  they  attain  the  age  cf  21  vears.  It 
seems  to  me  to  follow  that,  if  a  father  can  dispose  of  the  custoly 
and  tuition  of  hia  children  by  will  until  the  age  of  21  years,  it 
must  be  because  the  law  recognises  to  some  exten!  ttint  he  h»s 
himself  an  authority  over  the  children  till  that  age  is  reached. 
To  neglect  the  natural  jurisdiction  of  the  father  over  the  cliild 
until  the  age  of  21  would  be  really  to  set  aside  the  whole  course 
and  order  of  nature,  and  it  seems  to  me  it  woulil  disturb  the 
very  foundation  of  family  life."  The  very  Act,  on  which  the 
information  is  framed,  assumes  that  a  female  may  l<e  iji  lawful 
charge  till  she  is  21  years  of  age,  in  other  woris,  assumes  the 
existence  of  the  common  law,  and  provides  tot  the  penalty  accru- 
ing to  him  who  takes  or  detains  the  female  out  of  the  pos-se^^on 
of  the  person  having  lawful  charge. 

A  large  number  of  cases  have  been  referred  to  in  argument 
which  have  no  bearing  upon  this  case;  they  were  ileciiled  upon 
questions  arising  under  the  24th  and  2oth  Vic  cap.  100,  s.  5b, 
which  section  is  applicable  to  girls  under  sixteen  years  of  age, 
and  the  offence  of  detaining  is  not  provided  for.  The  law  in 
force  in  England,  upon  which  as.  45  and  46  of  our  Ciimiunl  La* 
Amendment  Act  have  been  founded,  is  to  be  found  in  the  24  and 
25  Vic.  cap.  100,  s.  53,  which,  however,  is  only  applicable  to 
heiresses,  whereas  s.  46  of  our  Act  is  applicable  to  any  feaiale 
under  21  years,  whether  she  be  an  heiress  or  not. 

If  then  Mrs.  Macdonald  was  entitled  to  the  custody  of  her 
daughter,  of  which  I  have  no  doubt,  she  had  the  power  to  put  an 
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end  to  the  so-called  siervice  o£  her  daughter  with  the  prisoner  at 
once.  The  prisoner,  however,  had  previously  put  an  end  to  this 
service  bj'  .licdacing  hia  servant  and  making  her  hia  mistress. 
Then,  when  the  mother  and  daughter  were  together  in  the  ante- 
room of  the  Court,  the  motlier  had  the  right  to  exercise  authority 
over  her  daughter,  and  direct  her  not  to  leave  her.  The  prisoner 
then  came  and,  disregarding  and  defying  this  authority,  took 
the  daughter  oat  of  the  custody  and  possession  of  the  mother, 
clearly  with  the  intent  of  carnally  knowing  her,  and  thus  com- 
uitt«d  a  crime  under  this  section.  Whatever  doubt  may  exist 
u  to  this  taking  out  of  posseHsion,  and  I  confess  I  feel  none,  he 
certainly  lU'tained  the  daughter  out  of  the  possession  of  the 
mother  wluu  he  ran  away  with  her,  utterly  disregarding  the 
expoHtiilations  of  the  unfortunate  mother,  and  made  his  attorney's 
office  his  .shelter  and  the  means  of  detaining  the  daughter.  Our 
Criminal  Law  Amendment  Act  has  somewhat  extended  the  law 
aa  it  exi^tr^  in  England.  Our  law  most  properly  draws  no 
diiitinction  between  thn  heiress  and  non-heiress,  so  that  the 
Mcred  right  of  a  parent  to  the  custody  of  his  children,  which 
exist^i  in  all  alike,  is  alike  protected  by  our  criminal  law. 

The  tnniistrous  proposition  was  put  forward  and  argued  that, 
inasmuch  as  the  daughter  had  entered  into  a  contract  of  service 
with  the  [>riaoner,  that  it  was  he  who  had  lawful  charge  of  her, 
and  that,  after  he  had  committed  a  breach  of  the  solemn  trust 
reposed  in  liim  by  seducing  this  young  child,  he  had  the  right  to 
defy  the  unfortunate  mother,  and  live  with  her  daughter  as  his 
concubine,  thus  ruining  the  daughter  and  bringing  disgrace  on 
her  mothor  and  family.  I  am  thankful  to  think  that  the  law  h 
not  80,  and  that  the  mother's  Jurisdiction  over  her  daughter  and 
her  ri^lit  tu  her  daughter's  custody  did  not  cease.  I  am  thankful 
to  know  that  our  law  is  strong  enough  to  protect  the  parent's 
right,  and  tu  punish  with  severity  so  great  a  crime  against  family 
life  and  against  the  public.  It  is  well  that  such  men  as  the 
prisoner  should  know  that  acting  as  he  did  renders  them  liable 
to  sevtn  years'  penal  servitude. 

OwKS,  J.  The  information  in  this  case  contained  two  counts: — 
(His  Honour  read  the  indictment).  The  prboner  was  found 
guilty  on  both  counts. 


Prior. 
The  C.J. 
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Counsel  for  the  prisoner  reserved  a  number  points,  which  were 
submitted  to  the  Court  in  a  special  case  stated  by  the  presidiDg 
Judge.  The  two  points  on  which  counsel  mainly  relied  were, 
(1)  that  Jessie  Stewart  Macdonald  was  not  in  the  possession  of 
her  mother  on  the  26th  of  April,  the  day  on  which  the  offence  is 
alleged  to  have  been  committed,  and  (2)  that  Annie  Macdonald, 
the  mother,  had  not  the  lawful  charge  of  Jessie  Stewart 
Macdonald. 

On  the  first  point  I  feel  considerable  doubt.  On  the  26tfa 
April  Jessie  S.  Macdonald  was  of  the  age  of  16  years  and  9 
mouths,  and  for  some  time  previously  had  been  in  the  service  of 
the  prisoner  as  nurse  girl.  On  that  day  a  writ  of  habeas  corpus, 
sued  out  by  Annie  Macdonald,  the  mother,  came  on  for  argument 
before  the  Full  Court,  and  the  prisoner  and  Jeasie  S.  Macdonald 
appeared.  While  the  Court  was  considering  its  judgment,  Jessie 
S.  Macdonald  was  removed  to  the  witness's  room,  and  while  there 
the  mother  clasped  her  daughter  in  her  arms.  The  prisoner  then 
came  along  the  passage  and  beckoned  to  her,  and  said,  "  Come 
away,  Jessie,  come  away  home."  Thereupon  Jessie  went  away 
with  the  prisoner  and  ran  along  the  street  hand  in  hand  with  the 
prisoner,  followed  by  her  mother  shouting  out  "  Stop  that  villain 
for  running  away  with  my  child."  The  only  evidence  of  possession 
by  the  mother  is  the  fact  that  at  one  time  while  in  the  witness's 
room  in  the  Court-house  her  mother  clasped  her  in  her  arms,  but 
the  girl  had  been  brought  into  Court  by  the  prisoner  in  obedience 
to  the  writ,  and  had  been  for  some  time  previously  and  was  then 
living  with  the  prisoner  in  his  house  either  as  his  servant  or 
mistress,  and  apart  from  her  mother's  residence.  Under  the 
circumstances,  I  entertain  great  doubt  whether  Jessie  S. 
Macdonald  was  in  the  possession  of  her  mother  within  the  meaning 
of  s.  46  of  the  Act. 

But  this  objection  relates  only  to  the  first  count.  The  second 
count  is  for  detaining,  and  on  that  point  I  entertain  no  doubt 
The  whole  of  the  evidence  is  conclusive  to  my  mind  that  there 
was  a  detaining  within  the  meaning  of  s.  46.  That  section  is 
not  grammatically  worded.  It  runs  thus  : — "  Whosoever  fraudu- 
lently allures,  takes  away  or  detains  any  female  under  the  age  of 
21  years  out  of  the  possession  and  against  the  will  of  any  person 
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having  lawful  charge  of  her  with  intent  to  ...  .  carnally 
know  her."  The  words  "  out  of  the  possession  "  must  either  be 
read  to  refer  only  to  the  words  "  allures  "  and  "  takes  away,"  or 
—as  is  probably  the  best  construction — must  be  read  as  if  the 
words  were  "  against  the  will  of  any  person  having  lawful  charge 
of  her,  and  so  as  to  prevent  such  person  having  the  possession  of 
that  female." 

Whichever  construction  be  adopted,  I  am  satisfied  that  there 
was  a  detention  of  the  girl  within  the  meaning  of  the  section. 
The  evidence  is  that  the  prisoner  called  to  the  girl  to  come  home, 
and  ran  away  with  her  from  her  mother,  and  went  with  her  into 
Mr.  Abigail's  office,  so  that  the  mother  was  unable  to  get  posses- 
sion of  her  daughter. 

It  was  further  contended  that,  as  Jessie  S.  Macdonald  was  over 
16  years  of  age  and  living  with  the  prisoner  with  her  consent,  her 
mother  was  not  a  person  having  lawful  charge  of  her.  And  the 
fact  that  the  Court  had  refused  to  grant  a  writ  of  habeas  corpus 
was  urged  in  support  of  this  proposition. 

Now  the  law,  in  my  opinion,  is  clear  that  a  father  in  his  life- 
time, and  after  his  death  a  mother,  has  the  right  to  the  custody, 
control  and  charge  of  his  or  her  child  until  the  age  of  2 1  ;  but  as 
a  boy  over  14,  and  a  girl  over  16  can  consent,  if  they  are  willing 
to  remain  with  the  person  detaining  the  child  from  the  parents* 
custody,  the  Court  will  not  grant  a  writ  of  habeas  corpus,  and 
restore  the  child  to  the  custody  of  the  parent.  The  reason  of 
that  is  that  the  Court  will  only  grant  a  habeas  corpus  where  the 
person  is  illegally  detained  against  his  ivUL 

In  Agar  Ellis*  Case  (I),  Brett,  M.R.,  says :  "  It  was  said  that 
the  authorities  shew  that  where  a  girl  over  sixteen  is  absent  from 
her  father  and  with  other  people,  the  Court  upon  a  habeas  corpus 
sued  out  by  the  father  will  see  the  girl  who  is  above  sixteen 
and  ascertain  her  view  of  the  position,  and  if  she  is  content  to 
remain  where  she  is,  will  not  grant  to  the  father  upon  the  habeas 
corpus  a  return  of  the  child  into  his  custody.  And  it  is  said 
that  that  shews  that  the  law  is  that  when  a  girl  is  over  sixteen, 
her  father  has  no  longer  any  control  over  her.  It  was  said 
further  that  this  was  shewn  to  be  the  law,  because  the  Court  in 

(1)  24Ch.  D.  317. 


1898. 


R. 

V. 

Pbiob. 
(hven  J. 
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the  case  of  a  testamentary  guardian  will,  if  necessary,  interfere 
with  regard  to  his  mode  of  exercising  the  control  which  is  given 
to  him  by  law.     Now  I  cannot  accede  to  the  argument  thus  put 
forward.     It  seems  to  me  to  be  directly  contrary  to  the  law  of 
England,  which  is  that  the  father  has  the  control  over  the  person, 
education  and  conduct  of  his  children  until  they  are  twenty-one 
years  of  age.     That  is  the  law.     If  a  child  is  taken  away  from 
the  father,  or  if  a  child  leaves  the  father  and   is  under  the 
control  of,  or  with,  other  people,  then  the  application  for  a 
habeas  corpus  is  no  part  of  the  law  of  equity  as  distinguished 
from  the  common  law  of  England.     It  is  the  universal  law  of 
England  that  if  any  one  person  alleges  that  another  is  under 
illegal  control  by  anybody,  that  person,  whoever  it  may  be,  may 
apply  for  a  Jiaheas  corpus,  and  thereupon  the  person  under  whose 
supposed  control,  or  in  whose  custody,  the  person  is  alleged  to 
be  illegally  and  without  his  consent,  is  brought  before  the  Court 
But  the  question  before  the  Court  upon  habeas  coitus  is  whether 
the  person  is  in  illegal  custody  without  that  person's  consent 
Now  up  to  a  certain  age,  children  cannot  consent  or  withhold 
consent     ....     But  above  the  age  of  fourteen  in  the  case  of 
a  boy,  and  above  the  age  of  sixteen  in  the  case  of  a  girl,  the 
Court  will  enquire  whether  the  child  consents  to  be  where  it  is; 
and  if  the  Court  finds  that  the  infant,  no  longer  a  child,  but 
capable  of  consenting  or  not  consenting,  is  consenting  to  the 
place  where  it  is,  then  the  very  ground  of  an  application  for  a 
habeas  corpus  falls  away."     Tlie  latest  case  on  the  subject  is 
Thomasset  v.  Thomasset  (1)  in  which  the  law  is  laid  down  as  in 
Agar  EUis   Case.     Lindley,  L.J.,  after  referring  to  the  cases  on 
habeas  corpus,  says : — "  It  must  not,  however,  be  inferred  from 
the  decisions  referred  to  above  that  a  father  has  no  legal  right 
to  the  custody  of  his  child  after  he  or  she  has  attained  the  age  of 
14  or  16.     The  father's  right  to  such  custody  exists  till  the  child 
attains  21.     This  is  clearly  stated  in  Hargrreave's  note  to  Coke 
upon  Littleton,  886." 

Again,  this  right  of  the  parent  to  have  the  charge  of  a  child 
under  21  years  appears  to  be  recognised  by  the  ver}*^  section  under 
which  the  prisoner  was  tried,  for  it  applies  to  the  case  of  a 

(1)  [1894]  p.  D.  295. 
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emale  nnder  the  age  of  SI  years,  and  .'ipeaks  of  such  female 
xing  ID  the  possession  and  allured,  taken  away  or  detained 
igainst  the  will  of  any  person  having  the  lawful  charge  of  her. 
rhese  latter  words  must,  in  my  opinion,  refer  to  the  parents  or 
ome  one  in  loco  parentis  as  a  testamentary  guardian. 

Further,  I  hold  that  a  parent  finding  that  a  daughter  under 
Ihe  age  of  21  is  in  the  service  of  a  man  of  immoral  character, 
md  ha-j  been  seduced  by  him,  or  is  in  danger  of  being  seduced, 
:!in  imnaediately  terminate  the  contract  of  service,  and  demand 
he  Piutody  of  the  child,  and  that  anyone  detaining  such  female 
I'oiu  the  pos^^easion  of  the  parent  with  intent  to  carnally  know 
ln:r  is  guilty  of  the  offence  in  s.  46  of  the  Act. 

Fur  these  reasons,  I  am  of  opinion  that  the  conviction  was 


Stephen,  J.,  concurred. 

Attorney  for  the  prisoner :  J.  W.  Abigail. 
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FLOOD  V.  GARNSEY  &  WIFE. 

"  Appeal  from  Land  Court — Bffect  o/decimon  —  Determination  of  title  oj  perwn  net 

represented, 

F.  and  G.  having  applied  for  the  Bame  land,  F.  appealed  from  the  decision  of 
the  Land  Board  to  the  Land  Court.  G.  had  notice  of  this  appeal  as  a  party 
interested,  but  did  not  appear,  but  the  Minister  for  Lands  appeared  and  defended 
the  case.  The  Laud  Court  held  that  F.'s  application  was  bad.  and  F.  appealed 
to  the  Supreme  Court,  the  Minister  again  being  the  respondent,  and  G.  not  being 
a  party  to  or  represented  on  the  appeal.  The  Court  held  that  F.'s  application 
was  good,  and  G.*s  therefore  bad.  In  a  subsequent  action  of  ejectment  by  F. 
against  G.  to  recover  the  same  land — Held,  by  the  Privy  Council,  affirming  the 
decision  of  the  Supreme  Court  (13  W.N.  60),  that  the  decision  upon  the  appeal 
from  the  Land  Court  was  conclusive  against  G.,  and  could  not  be  re-opened. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
the  Full  Court  (reported  13  W.N.  60). 

Warrington,  Q.C.,  and  DaZdy,  for  the  appellants,  contended 
that  the  Supreme  Court  by  the  decision  In  re  Flood  (1)  did 
not  decide  or  purport  to  decide  anything  as  to  the  rights  of 
the  appellants.  The  eflfect  of  their  ruling  was  that  the  general 
words  at  the  end  of  the  Crown  Lands  Amendment  Act, 
1891,  s.  3,  sub-s.  2,  enacting  that  a  revocation  of  a  provisional 
reversal  of  an  order  of  forfeiture  shall  have  the  same  effect  as  if 
the  provisional  reversal  had  never  been  made,  only  applied  to 
the  relationship  between  the  Crown  and  its  purchaser,  and  did 
not  in  any  way  affect  the  rights  of  third  parties.  It  was,  there- 
fore, open  to  the  appellants  to  contend  that  this  decision  was 
wrong.  The  Court  in  construction  inserted  the  words  "  as  be- 
tween the  Crown  and  the  forfeiting  purchaser,"  and  limited  the 
operation  of  the  clause  accordingly.  That  interpolation  was  not 
justified.  The  sub-section  on  its  true  construction,  especially 
having  regard  to  its  earlier  words,  means  that  a  provisional 
reversal,  afterwards   revoked,   does   not   actually   suspend  the 

•  Present:  Lord  Watson,  Lord  Hobhouse,  Lord  Da  vet,  and  Sir  Bicharp 
Couch. 

(1)  15  N.S.W.  L.R.  330;  11  W.N.  24. 
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)pt-nition  of  the  forfeitnre,  but  is  during  its   currency  to   be        1898. 

kerned  to  Imve  that  effect.     It  vraa  submitted  that  there  was  no       Flood 

ivideDce  that  the  appellants  were  parties  to  or  represented  upon  G*BNaBir  an 

my  of  the  proceedings  in  relation  to  the  respondent's  applications,       "  i"- 

;itlier  before  the  Local  Land  Board,  or  in  the  Land  Court,  or  in 

he  Suprciiu'  Court.     It  was  contended  that  the  lands  in  suit 

were  Crown  luniJs  at  the  date  of  the  appellant's  application  for 

;hein,  made  so  by  the  forfeiture  of  them  on  September  21st,  1892, 

;he  operation   of   which    was   not  suspended  by  a  provisional 

■eversa!  thereof  afterwards  revoked.     The  revocation  made  them 

!)rown  lands  from  the  date  of  the  forfeiture.     Besides,  the  appel- 

ant's  applications  were  continuing  tenders,  and  took  effect  during 

he  sis  daj-s  which  elapsed  between  the  date  of  revocation  and 

ie  respondent's  application.     Reference  was  made  to  Ricketson 

r.  Barbotir  { I ). 

Sir  R.  T.  Reid,  Q.C.,  and  Vaughan  Hawkins,  for  the  respon- 
dent, conteniloii  that  the  decision  of  the  Supreme  Court  was  con- 
jlusive,  not  having  been  appealed  from :  see  Crown  Lauds  Act 
if  1889,  s.  »,  sub-n.  6.  Following  upon  that  decision  the  Land 
Appeal  Court  directed  the  liand  Board  to  confirm  the  respondent's 
ipplication.s  if  there  were  no  other  objection  than  that  dealt  with 
tfj"  the  Supreme  Court,  and  the  Land  Board  confirmed  them 
iccordingly.  The  Land  Board  also  disallowed  the  appellant's 
Lppliuttion.  Consecguently  the  appellants,  at  the  date  of  suit, 
liad  no  title  and  no  locu8  standi  under  the  Crown  Lands  Acts, 
riie  decision  of  the  Supreme  Court  to  the  effect  that  the  lands 
in  qaestion  were  not  Crown  lands  at  the  date  of  the  appellant's 
application,  could  not  be  reopened  in  this  suit,  and  if  reopened 
ffas  manifestly  right  for  the  reasons  therein  stated.  Accordingly 
in  this  ejectment  suit  the  respondent  had  shewn  an  absolute  title, 
ud  the  appellants  had  shewn  no  title  whatever. 

Daldy  replied. 

On  the  23rd  June,  judgment  was  delivered  by  /mw  23. 

Sir  Richard  Couch.  The  respondent  brought  a  suit  in  the 
Supreme  Cuurt  of  New  South   Wales  against  the  appellants  to 
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1898.  recover  possession  of  (t40  acres  of  land  situate  in  the  Ceatri] 
Flosd  Division,  Land  District  of  Coonamble,  county  of  Gregory,  pirish 
Oabkszt  AND  of  Quambone,  in  the  colony  of  New  South  Wales,  ami  1,S)20  acres 
"■■  of  land  situate  in  the  same  land  district.  On  the  2ml  SL'ptcuitjer, 
Sir  Richard  '886,  One  Edith  Florence  Flood  made  an  applicatioa  under  tli? 
Coach.  Crown  Lands  Acts  of  New  South  Wales  for  the  640  acres  as  a 
conditional  purchase,  and  an  application  for  the  1,920  acres  a^^  a 
conditional  lease  in  virtue  of  the  conditional  purcha.se  of  the  6W. 
These  applications  were  coniirraed  by  the  Local  Laml  Board  on 
the  18th  July,  1887.  On  the  Slst  September,  IHM.  tbia  condi- 
tional purchase,  and  the  conditional  lease  in  virtue  of  it,  irere  hj 
notice  in  the  Qovernrtient  Gazette  under'  s.  26  of  the  Crown 
Lands  Act  of  1884  (45  Vic.  No.  18)  declared  to  be  forfeited.  The 
effect  of  the  forfeiture  was,  by  s.  136  of  this  Act,  that  the  lamU 
became  Crown  lands  and  might  be  dealt  with  as  such,  but  no 
forfeiture  could  take  effect  until  the  expiration  of  30  clear  days 
after  the  notification  in  the  Gazette.  By  s.  3  of  the  Crown 
Lands  Act  Amendment  Act  of  1891  power  was  given  to  the 
Minister  for  Lands  to  reverse  any  forfeiture  whfther  provi- 
sionally or  otherwise,  subject  to  the  provisions  thereinafter  con- 
tained. The  provision  in  sub-s.  2  of  the  section  is  bh  follows:— 
"  A  proviaional  reversal  hereafter  to  be  made  of  a  forfeiture  shall 
be  deemed  to  have  suspended  or  shall  suspend,  aa  the  caso  may 
be,  the  operation  of  the  forfeiture  as  from  the  date  when  such 
forfeiture  has  been  or  shall  be  notified,  declared,  or  otherwise 
asserted  or  enforced  ;  in  any  case  where  such  provisional  reversal 
shall  afterwards  be  revoked,  such  revocation  shall  hav'>;  the  same 
effect  as  if  the  provisional  reversal  so  revoked  had  never  been 
made," 

On  the  25th  October,  1892,  the  Minister  for  Lands  approved 
of  the  provisional  reversal  of  the  before-mentioned  forfeitures  of 
the  conditional  purchase  and  the  conditional  lease,  and  ou  the 
28th  October  it  was  notified  in  the  Government  Qaz'-tli;  On  the 
19th  May,  1893,  this  provisional  reversal  was  by  nutitication  in 
the  Government  Gazette  revoked.  In  the  meantime.  <in  the  27th 
October,  1892,  the  appellant  Isabella  Garnsey,  then  Isabella  Cam- 
bridge, lodged  applications  for  a  conditional  purchase  of  tlje  040 
acres,  and  for  a  conditional  lease  in  virtue  thereof  vi  the  1,920 
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acres.    On  the  25th  May,  1893,  the  respondent,  Ida  Flora  Flood,        1898. 

lodged  aimilarapplicatione.  On  the  20th  June,  1893,theLocal  Land      fi-ood 

Board  coiitiriiied  the  applications  of  Isabella  Cambridge,and  on  the  Q^d^ggy  ^ 

Uth  August  it  disallowed  the  applications  of  Ida  Flora  Flood  on  the       Wire. 

ground  that  the  areas  applied  for  were  not  available,  the  same   sir  Riekan 

having  been  confirmed  to  Isabella  Cambridge  on  the  previous       Oowh. 

aOth  June.     Under  the  Crown  Lands  Act  of  1884,  45  Vic.  No. 

IS,  tbero  wa?  an  appeal  from  a  decision  of  the  Local  Land  Board 

ta  the   Minister  for  Lands.     By  the  Crown  Lands  Act  of  1889, 

53  Vic.  No.  21,3.  8,  a  Land  Court  was  constituted  and  substituted 

for  the   Mitiister,  to  which  any  decision  or  award  of  any  Local 

Land  Board  may  be  appealed  against,  and  by  sub-s.  3  the  I^and 

Court  has  power  to  hear   and  determine  all  appeals,  and  the 

Crown  may,  without  having  lodged  a  caveat  or  appeared  before 

the  Local   Lrtni  Board,  appear  as  a  party  in  all  proceedings  in 

which  its  ri^'hts,  interests,  or  revenues  may  be  concerned,  and  all 

parties  may  be  heard  by  counsel,  attorney,  or  agent.     Sub-sect. 

(i  provides  chat  whenever  any  question  of  law  shall  arise  in  a 

case  before  the  Land  Court,  it  shall,  if  required  by  any  of  the 

parties,  or  may  of  its  own  motion  state  and  submit  a  case  for 

decision  by  the  Supreme  Court  thereon,  which  decision  shall  be 

conclusive. 

Ida  Flora  Flood  appealed  to  the  Land  Court  against  the  order 
of  the  1 4th  August,  1893,  on  the  ground  that  the  lands  were 
Crown  lands  at  the  time  of  her  applications,  but  were  not  Crown 
lands  at  the  date  of  the  applications  of  Isabella  Cambridge.  It 
appears  from  Exhibit  3  of  the  appellants'  exhibits,  put  in  by 
tiiem  at  the  trial  of  the  action,  that  a  notice  of  this  appeal  was 
served  on  Isabella  Cambridge  as  a  party  interested  on  the  12th 
October,  1IS93.  She  did  not  appear  at  the  hearing,  but  the 
Minister  for  Lands  appeared  and  defended  the  case.  On  the  8th 
December,  1893,  the  Land  Court  dismissed  the  appeal,  but  Ida 
Flora  Flood  having  required  a  case  to  be  stated  for  the  opinion 
of  the  Supreme  Court  a  special  case  was  stated,  the  question  for 
decision  being  "  whether  the  provisional  reversal  of  the  forfeiture 
(which  reveiaal  was  itself  subsequently  reversed)  prevented  the 
lands  from  being  Crown  lands  for  the  purposes  of  Isabella  Cam- 
N.S.W.E..  Vol,  xrx.,  Uw.  cc 
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Couch, 


I 


,1 


Flood       Supreme  Court  on  the  16th  August^  1894,  and  is  reported  in  15 
Garnsey  AND  N-S.W.  L.R.  330.     The  Minister  appeared  by  counsel,  and  after 

Wife.  the  case  had  been  fully  argued  by  him  and  by  counsel  for  Ida 
8ir  Richard  Flora  Flood,  the  Supreme  Court  held  that  when  Isabella  Cam- 
bridge applied  for  the  land  it  was  not  Crown  land,  and,  there- 
fore, was  not  open  for  selection  under  the  Crown  Lands  Act  of 
1884,  and  that  the  question  submitted  to  the  Court  must  be 
answered  in  the  affirmative.  Thereupon,  on  the  14th  September, 
1894,  the  Land  Court  made  an  order  directing  the  Land  Board 
to  confirm  Ida  Flora  Flood's  applications,  which  was  done  by  the 
Land  Board  on  the  3rd  December,  1894.  On  the  same  day  the 
Land  Board  reversed  the  order  of  the  20th  June,  1893,  and  dis- 
allowed the  applications  of  Isabella  Cambridge  (who  had  then 
become  the  wife  of  the  other  appellant).  She  appealed  to  the 
Land  Court  against  this  order.  That  Court  held  that  it  was 
technically  defective,  as  a  direction  from  it  was  necessary  to 
enable  the  Land  Board  to  reverse  their  former  order,  and  on  the 
19th  March,  1895,  the  Court  made  an  order  directing  the  Land 
Board  to  re-hear  the  case  and  to  disallow  the  application  of  Isabella 
Garnsey. 

The  action  in  which  this  appeal  is  brought  was  tried  on  the 
3rd  September,  1895,  when  a  verdict  was  found  for  the  plaintiff. 
On  the  20th  ( >ctober,  1 895,  a  rule  was  obtained  by  the  appellants 
calling  upon  the  respondent  to  shew  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  granted.  On  the  26th 
August,  1896,  this  rule  was  ordered  to  be  discharged  with  costs, 
the  Court  refusing  to  allow  the  question  which  was  decided  on 
the  special  case  to  be  re-opened,  and  the  present  appeal  is  against 
that  order. 

Their  Lordships  are  of  opinion  that  the  respondent  had  proved 
a  good  title  to  the  possession  of  the  lands  in  dispute.  It  follows 
from  the  decision  of  the  Supreme  Court  that  when  Isabella 
Cambridge  applied  for  the  land  it  was  not  Crown  land,  and  was 
not  open  for  selection,  and  that  the  confirmation  on  the  30th 
June  of  that  application  by  the  Local  Land  Board  could  not  have 
any  effect.  The  Act  of  1884  created  a  special  Court  in  the  place 
of  the  Minister  for  Lands  to  hear  appeals  against  adjudications 
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It  decisions  of  a  Local  Laod  Board,  and  provided  that  upon       1898. 
questions  of  law  submitted  to  it  by  the  Land  Court  the  decision       Fuwu 
of  the  Supreme  Oourt  should  be  conclusive.     It  would  be  wholly  ^^^^^,^^^^^1 
coDtrary  to  the  ilesign  and  purpose  of  the  Crown  land  laws,  and       W'lFg. 
the  institution  of  the  Land  Court,  that  the  rival  claimants  of  the   sir  Rtchatii 
bad  in  this  case  shuuld  be  allowed  to  raise  tbe  question  which      (^""cS, 
Vw  been  decided  by  the  Supreme  Court  on  the  special  case  in  an 
wtinn  in  that  Court,  and  have  its  decision  reviewed.     The  verdict 
«i.'i  a  proper  one,  and  there  was  no  ground  for  a  new  trial. 
Tli'ir  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 
I'Qrm  the  order  of  the  Supreme  Court  discharging  the  rule,  and 
vj  lismiss  this  appeal,  the  costs  of  which  are  to  be  paid  by  the 
tl'Iielliints. 

.\tt0mey3    for    the    appellants    (defendants):     Lav/rence    & 
Attorney  for  the  respondent :  W.  P.  Crick. 
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LINDSAY  r.  HANSON. 

Mining  Act,  1874,  ».  116— Beg.  Otn,  \^h  Nov.,   1815— AppeaiSpeeiai  cate- 
Signature  of  Judge — Notice  of  appeal— Form  of  appeal. 

(hoen  J.  A  mining  appeal  was  heard  in  the  District  Court  before  an  acting  Jadge,  and  on 

Q.  B.  SimoaonJ.  ^j^  appeal  from  his  decision  to  the  Supreme  Court,  the  acting  Judge's  commission 

Cohen  J.       having  expired,  the  special  case  was  signed  by  the  then  Judge  of  the  District 

Court  in  which  the  appeal  had  been  heard.     Held,  that  the  case  was  properly 

signed. 

The  notice  of  appeal  did  not  contain  a  statement  of  the  determination  or 
direction  appealed  from  as  required  by  Reg.  Gen.,  18th  November,  1875,  bot 
contained  instead  a  number  of  grounds  of  appeal.  Held:  that  the  notice  of  *ppnl 
was  informal,  but  as  the  special  case  contained  a  statement  of  the  final  determioA- 
tion  arrived  at  by  the  Judge  below,  the  Court  {Cohen,  J.,  disseiUieiUe)  overruled 
the  objection  to  the  notice  of  appeal. 

Semble,  an  appeal  under  the  Mining  Act,  s.  115,  from  the  District  Court  to 
the  Supreme  Court,  is  not  intended  to  take  the  form  of  a  special  case,  but  to  be 
set  down  for  argument,  upon  the  notice  of  appeal  and  the  statement  signed  by 
the  Judge  whose  decision  is  appealed  from,  in  the  same  way  as  special  cases  are 
set  down  for  argument. 

Mining  appeal. 

Emma  Lindsay  issued  a  summons  in  the  Warden's  Court  at 
Wyalong  against  William  Hanson  to  restrain  the  defendant  from 
trespassing  on  her  registered  gold  mining  tenement,  and  claiming 
damages.  The  Warden  dismissed  the  complaint,  and  the  com- 
plainant appealed  to  the  District  Court  as  the  Court  of  Mining 
Appeal.  The  appeal  was  heard  before  Mr.  Acting-Judge  Wade, 
who  delivered  a  written  judgment  reversing  the  decision  of  the 
Warden.  From  this  decision  Hanson  appealed  to  the  Supreme 
Court  under  s.  115  of  the  Mining  Act  by  way  of  special  case. 

Mr.  Acting- Judge  Wade's  commission  having  expired,  the 
special  case  was  signed  by  Rogers,  D.C.J.,  the  Judge  of  the 
district  in  which  Wyalong  was  situated. 

The  notice  of  appeal  to  the  Supreme  Court  followed  the  form 
prescribed  in  the  Reg.  Gen.,  18th  November,  1875  {Pitclier,  671), 
except  that  instead  of  stating  "  the  determination  or  direction 
appealed  from,"  it  stated  the  appellant's  intention  to  appeal 
"agrainst  the  determination  and  direction  made  herein  on  the 
2l8t  March,  1898,  upon  the  following  grounds,"  and  then  followed 
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Sfteen  grounds  of  appeal,  some  commencing  "  that  as  a  matter  of        ]S!is. 
!sw  his  Honour  should  have  held,  etc.,"  and  others,  "  that  hia     Lihdbav 
HoQuur  wa-i  in  error  in  holding,  etc.,"  and  the  last  ground  was     hahhon. 
'  that  tht:  decision  of  hia  Honour  was  against  evidence  and  the 
ireight  of  evidence." 

The  special  case  contained  the  original  summons,  the  evidence 
lakea  befure  tlie  Warden  and  documents  produced  to  him,  the 
Garden's  written  decision,  the  notice  of  appeal  to  the  Diatrict 
?i)urt,  the  evidence  taken  before  the  D.C.J,  and  the  documents 
prtxluctid,  tin;  written  judgment  of  Mr.  Acting-Judge  Wade,  and 
I  copy  of  the  notice  of  appeal.  The  judgment  was  a  lengthy 
me,  statinf,'  the  facts  and  dealing  with  a  number  of  point",  and 
nconcluaiijii  his  Honour  stated,  "I  then  sustain  the  appeal  and 
Tiler  that  tlie  decision  of  the  Warden  be  ruversed.  I  further 
mier  that  jiMssession  of  the  land  be  delivered  by  the  respondent 
0  tbi'  appt:llant,  that  the  respondent  be  removed  therefrom, 
ogethcr  with  his  buildings,  improvements,  goods  and  chattels, 
iQil  I  assess  damages  as  asked  at  the  nominal  sum  of  iOa." 

Tlie  case  was  signed  by  the  attorneys  of  both  parties,  the 
■ttomey  for  the  respondent  agreeing  to  its  terms,  "subject  to 
he  notice  of  appeal  being  in  proper  form  "  The  questions  stated 
or  the  Jeti  rinination  of  the  Supreme  Court  were  identical  with 
he  grounds  of  appeal  stated  in  the  notice  of  appeal. 

Wise,  Q.C.,  for  the  respondent  (Lindsay),  took  the  objection 
hat  the  special  case  wa->  signed  by  a  Judge  who  did  not 
Mnounce  tlie  decision  appealed  from.  The  case  should  have 
een  signeil  by  Acting-Judge  Wade.  He  could  have  signed  it 
ven  thou^'h  his  commisBion  had  expired.  Judge  Rogert  knew 
lothing  about  the  matter,  and  it  may  be  that  Judge  Wade  would 
ave  refused  to  sign  this  case.  The  other  day  a  Crown  case 
eserved  was  aent  back  for  amendment  to  an  Acting-Judge 
fhose  conniiission  had  expired :   R.  v,  Murray  Prior. 

G.  B.  Simpson,  J.,  referred  to  Ex  parte  Neville  {Foster's 
)i«trict  Coiiii,  App.  272). 

■?iy,  for  the  appellant.  The  Judge  exercising  jurisdiction  at 
he  time  of  the  appeal  must  sign  the  case.  We  appeal  from  the 
tnJei  of  the  Court,  and  the  Judge  for  the  time  being  has  power 
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_  to  sign  the  case.  He  referred  to  Ex  parte  Demp8ey(l).  Further, 
the  parties  agreed  to  the  case  being  signed  by  Judge  Rogers,  so 
that  this  point  is  not  open  to  the  respondent. 

Wiae,  Q.C.  JUx  paiie  Neville  is  distinguishable.  Sect  94  ot 
the  District  Courts  Act  says  that  the  Judge  of  the  District 
Court  in  which  the  case  was  heard  shall  sign  the  c;ise.  whereas 
Rule  2  of  the  Mining  Appeal  Rules  says  that  "such  Judge"  niaj 
sign  the  case,  and  that  expression  must  refer  to  the  Judge 
mentioned  in  R.  1,  who  ia  "  the  Judge  whose  decision  is  appealed 
from." 

Owen,  J.  We  are  all  of  opinion  that  the  point  is  determined 
by  Ex  parte  Neville  (2),  and  that  the  special  case  might  properly 
be  signed  by  Judge  Rogers. 

G.  fi.  Simpson  and  Cohen,  JJ.,  concurred. 

Wise,  Q.C.,  then  took  the  objection  to  the  notice  of  appeal 
that  it  did  not  contain  a  statement  of  the  detemiiuation  or 
direction  appealed  from.  This  is  a  purely  statutory  J  urisrliction, 
and  the  procedure  must  be  strictly  complied  with.  The  rules  of 
the  18th  November,  1875,  are  made  in  pursuance  of  s.  115  of  tbe 
Mining  Act,  and  the  form  provided  by  R  I  has  not  bLtn  followed. 
The  determination  appealed  from  is  nowhere  set  forth.  The 
grounds  of  appeal  are  not  required,  and  do  not  supplj'  any 
information  as  to  what  the  determination  was.  The  rule,  thou^ 
it  directs  certain  matters  to  be  done  in  the  Court  Wlow,  is  a 
rule  regulating  the  procedure  o£  the  Supreme  Couit,  and  must 
he  complied  with.  The  omission  is  matter  of  substance,  and  ui)t 
of  mere  form. 

Owen,  J.  I  cannot  tell,  from  the  notice  of  appeal,  what  the 
Judge's  decision  was.  All  the  rulings  stated  in  the  giouuds  of 
appeal  may  have  been  obiter  dicta,  and  the  case  may  have 
really  been  decided  upon  some  other  ground. 

Wise,  Q.C.  The  Court  has  insisted  on  a  strict  compliance 
with  the  provisions  of  s.  70  of  the  Mining  Act  as  to  the  contents 
of  a  Warden's  summons,  which  is  an  analogous  case  to  this :  Ei 

(1)  13  W.N.  83.  (2)  Foit.  D.C.  272. 
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arte  Loiiij  (1);  Ex  parte  Pearson  (2),     The  fact  that  the  judg-        1898. 
iicnt  appealed  from  is  contained  in  the  special  case  does  not     Lindsay 
fleet  the  informality  of  the  notice  of  appeal,  because  even  if  the     Hanbon 
k)UFt  can  discover  in  this  patticular  case  what  is  the  decision 
ppealed  from,  in  other  cases  they  might  not  be  able  to  do  so. 
lie  tfo-callud  special  case  is  not  really  a  special  case  at  all :  see 
be  remarks  of  the  Judges  in  Saxton  v.  Stuart  (3).     He  also 
eferred  to  Hardcaatle,  2nd  Ed.,  281 ;  Edwards  v.  Roberts  (4); 
lart  V.  Todd  (6) ;  Murphy  v.  Coman  (6). 

Sbj.  The  parties  consented  to  the  case  being  stated  in  its 
iresoDt  form.  The  grounds  of  appeal,  taken  with  the  judgment 
et  out  in  tln^  case,  shew  fully  what  is  the  determination  appealed 
rom.  The  lule  does  not  necessarily  mean  the  final  determina- 
ion  appenli'l  from.  An  informality  in  the  notice  of  appeal  does 
<ot  Ueprivt'  this  Court  of  jurisdiction.  The  object  of  the  notice 
i  for  the  iiil'ormation  of  the  District  Court  Judge  to  enable^him 
D  state  tlir  case,  and  the  sufficiency  of  the  notice  is  purely  a 
utter  for  liis  consideration.  If  he  accepts  it  as  sufficient  and 
igns  a  cuxl'.  objection  to  it  cannot  be  taken  in  this  Court: 
?aTi7iOJi  V,  Johnson  (7);  Evans  v.  Matltewa  (8);  Park  Gate 
nm  Co.  V.  Coates  (9). 

Owi<:n,  J.  In  this  case  the  respondent  has  taken  a  preliminary 
bjection  that  the  notice  of  appeal  is  defective  in  form,  on  the 
toond  that  it  does  not  set  out  the  determination  appealed  from. 

Sect.  11. J  of  the  Mining  Act  provides  that  either  party,  if 
issatisfieil  with  the  determination  or  direction  of  the  Mining 
)oQrt  of  .^jipeal  in  point  of  law  or  upon  the  admission  or 
ejection  of  any  evidence,  may  appeal  to  the  Supreme  Court, 
and  such  a{<peal  shall  be  in  such  manner  and  form,  and  subject 
0  such  regulations  in  all  respects  as  the  Judges  of  the  Supreme 
Aurt  shall,  by  general  rules  in  that  behalf,  prescribe."  In 
lursnance  of  the  power  so  conferred,  the  rules  of  the  ISth 
iovember,   1875,  were   framed   for   the   regulation   of  mining 

111  ieS,B.W.L.R.  120;  11  W.N.  184.        (5)  11  W.N.  123. 
i2|  ITN.S.W.  LR.2«;  13W.N.S5.        (6)  2  N.S.W.  L.R.  179. 
a)  13  W.N.  40,  239.  (7)  21  L..I.  Q.E  164. 

(4)  [1891]  I  Q.a  302.  (8t  26  L.J.  Q.B.  166. 

(9)  L.B.  OC.P.  634. 
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1898.  appeals.  TLe  form  which  the  notice  of  appeal  is  to  take  is  there 
Lindsay  prescribed  (his  Honour  read  it),  and  the  form  concludes,  "hete 
Hahhon.  set  forth  the  determination  or  direction  appealed  from."  The 
objection  was  that  in  the  present  case  the  determination  appealed 
from  is  not  net  forth  in  the  notice,  which  containcil  only  the 
grounds  upon  which  the  appellant  sought  to  reverse  the  judgment 
appealed  from. 

For  a  long  time  I  was  of  opinion  that  the  objection  was  fatitl, 
because  unless  the  determination  is  set  forth  no  one  can  know  irith 
certainty  what  the  matter  appealed  from  ia,and  it  was  to  provide 
for  that  very  thing  that  the  rule  was  framed.  It  was  contended 
that  from  the  grounds  of  appeal,  of  which  there  are  in  the 
present  case  a  great  number,  the  Court  might  di)^cov£:r  what  is 
the  ruling  or  determination  appealed  from.  I  am  satisfied  that 
the  course  suggested  is  not  the  proper  way  for  the  Court  to 
ascertain  what  is  the  subject  matter  of  the  appeal.  The  Court 
is  not  in  any  way  hound  by  th&se  grounds  of  appeal,  and  it  va 
never  intended  that  the  Court  should  have  to  go  through  a 
number  of  such  ground.'*,  and  apell  out  from  them  what  was  the 
determination  appealed  from.  The  grounds  of  appeal  might  all 
be  bad  and  yet  the  decision  appealed  from  be  right,  ur,  on  the 
other  hand,  all  the  grounds  of  appeal  considered  in  the  abstract 
might  be  perfectly  good,  and  yet  the  decision  appealed  from  he 
wrong. 

What  has  altered  my  opinion  as  to  the  decision  to  he  come  to 
with  regard  to  this  particular  case  is  this,  that  in  the  special 
case  which  is  before  us  the  judgment  of  the  Judge  of  the  Court 
.  below  is  set  out  in  full,  and  in  the  last  few  lines  of  that  judgiaent 
there  is  set  forth  the  real  decision  which  he  came  to.  (His 
Honour  read  the  passage  referred  to).  So  that  ther',  in  full,  is 
the  whole  of  the  determination  from  which  the  parties  are 
appealing,  and  if  the  notice  of  appeal  had  been  in  proper  fonu 
that  passage  would  simply  have  been  copied  into  itL 

It  therefore  appears  to  me  that,  although  the  objection  i.'sa 
good  one,  we  ought  not  to  treat  it  as  fatal.  The  Coni't  leans  as 
strongly  in  favour  of  appeals  as  possible,  and  is  loth  to  allow  an 
appeal  to  be  defeated  upon  a  purely  technical  objection.  Ha<i  it 
not  been  that  the  exact  determination  appealed  from  was  stated 
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in  the  special  caae,  I  should,  I  think,  have  felt  bound  to  uphold 
tbe  point  taken,  but  as  it  is,  I  feel  that  we  should  be  barring  the 
appellant  of  his  right  of  appeal  upon  an  entirely  technical  point. 
Itsa,  therefore,  of  opinion  that  the  preliminary  objection  ahouM 
be  overruled. 

Id  considering  this  matter  I  have  looked  very  carefully  into 
the  piovisions  respecting  mining  appeals  to  this  Court,  which 
bve  hitherto  come  before  us  in  the  form  of  a  special  case.  I  do 
not  tiiink  that  that  is  the  proper  form.  It  has  no  doubt  been 
the  usual  practice,  but  I  think  a  moment's  glance  at  the  Act  and 
rules  will  siiew  that  the  practice  is  erroneous.  In  the  last  three 
liaes  of  s.  115  of  the  Mining  Act  it  in  provided  that  "such 
ippeal  shall  be  transmitted  by  the  appellant  to  the  Frothonotary, 
ud  be  set  down  for  argument  in  the  Supreme  Court  in  the  same 
manner  as  special  cases  in  actions  at  law  in  that  Court."  That 
ioes  not  say  that  the  appeal  is  to  be  by  way  of  special  case,  hut 
that  the  appeal,  when  ripe  for  argument,  is  to  be  set  down  in  the 
ume  manner  as  special  cases  in  actions  at  law.  Then  turning  to 
the  Reg.  Gen.  of  the  18th  Nov.,  187.i,  Rule  1  provides  that  the 
appeal  ie  to  be  by  notice  in  the  form  there  provided,  and  Rule  2 
provides  that  one  copy  of  such  notice  is  to  be  served  on  the 
Histrict  Court  Judge,  and  one  on  the  opposite  party.  The 
lodge  then  signs  a  statement  of  the  case,  and  on  such  statement, 
irith  an  afBdavit  ol  service,  being  filed  in  the  Supreme  Court 
[>ffice,  "  the  appeal  shall  be  entered  for  argument  in  the  same 
Bay  as  other  appeals  under  the  District  Courts  Act  of  1858." 
Sect  94  of  the  District  Courts  Act  provides,  in  the  same  words 
K  are  used  in  s.  115  of  the  Mining  Act,  that  the  appeal  shall  be 
setdownforargumentiuthe  Supreme  Court  in  the  same  manner 
IS  special  cases  in  actions  in  that  Court. 

What  is  required  then  in  an  appeal  under  the  Mining  Act  is, 
first  a  copy  of  the  notice  of  appeal  containing  the  determination 
appealed  from,  then  an  affidavit  of  the  service  thereof,  and 
thirdly,  a  statement  of  the  case  signed  by  the  District  Court 
Jadge.  These  three  documents  having  been  filed  in  Court,  the 
ease  is  then  ready  to  be  set  down  for  argument  in  the  same  vxiy 
<u  special  case-t.     The  way  in  which  special  cases  are  set  down 
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||  1898.        for  argument  appears  from  R.  22  of  the  Reg.  Gen.  of  1st  March, 

I'  Lindsay      1856  (Pilcher,  386).     That,  I  think,  is  what  is  meant  by  the 

'  Hanson      provisions  of  s.  115  of  the  Mining  Act,  and  when  the  matter 

[I  comes  before  the  Court  in  the  way  I  have  indicated  the  question 

I  Owen  J.      fQj,  decision  will  be,  not  if  the  grounds  upon  which  it  is  sought 

[  to   appeal   are  good   or   bad,   but   whether  the   determination 

appealed  from  is  good  or  bad,  and  the  Court  may  arrive  at  a 
conclusion  upon  that  question  upon  entirely  different  grounds 
from  those  stated  by  the  parties. 

G.  B.  Simpson,  J.  I  am  of  the  same  opinion.  There  can  be 
no  doubt  that  the  strict  requirements  of  the  rule  must  he  com- 
plied with,  but  for  the  reasons  given  by  his  Honour  Mr.  Justice 
Owen,  I  am  of  opinion  that  the  objection  should  be  overruled, 

Cohen,  J.  I  am  of  a  different  opinion,  and  although  I 
sympathise  with  the  principle  that  appeals  are  to  be  favoured 
where  possible,  and  am  glad  for  that  reason  that  their  Honours 
have  seen  fit  to  allow  the  appeal  to  proceed,  yet  I  cannot  but 
think  that  the  objection  is  well  founded  and  ought  to  be  sustained. 
Rule  1  appears  to  me  to  have  been  framed  as  it  is  for  very  good 
reasons,  and  it  expressly  requires  the  notice  of  appeal  to  contain 
a  statement  of  the  determination  appealed  from.  In  the  case 
before  us  not  only  is  that  statement  omitted,  but  other  matters, 
not  required  either  by  the  Act  or  rules,  have  been  inserted,  f.e., 
the  grounds  of  appeal.  The  Court  is,  of  course,  not  a  slave  to 
its  own  rules,  but  it  should  see  that  they  are  fairly  and  properly 
adhered  to,  and  I  think  in  the  present  case  a  plain  rule  has  been 
clearly  and  needlessly  broken.  See  Murphy  v.  Coman  (I).  The 
reason  of  the  rule  is  that  the  Court  may  have  clearly  before  it 
what  is  the  determination  appealed  from,  and  to  prevent  the 
burden  from  being  thrown  upon  the  Court  of  discovering  what 
that  determination  is  from  a  large  mass  of  matter.  I  used  my 
best  endeavours  whilst  considering  the  grounds  of  appeal  in  the 
present  case,  but,  except  in  one  instance,  I  found  myself  entirely 
unable  to  say  what  was  the  determination  appealed  from,  and  I 
think  this  will  be  found  to  present  great  difficulty  when  the  case 

(1)  2  N.S.W.  L.R.  179. 


1..L.I 


OL  XIX.]  CASES  AT  LAW.  355 

Qines  to  be  argued.     On  the  ground,  therefore,  that  the  rule  has        18V8 

een  very  materially  departed  from,  I  am  of  opinion  that  the  Limdsav 

bjection  should  prevail.  Hanson. 

PrelimiTuiry  objecti/mg  overruled.  cohta  j 

Attorneys  for  the  appellant:  Coonan  &  Griffiih. 
Attorney  for  the  respondent :  G.  P.  Evans. 
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18d8. 


November  1. 

The  C.J. 
Owen  J, 

and 
Cohen  J. 


fl 


W.  COOPER  V.  THE  COMMISSIONERS  OF  TAXATION. 

Land  and  Incwne  Tax  Assessment  Act,   1895,  ss.  23,  27.  28 — Agent— Imporitd 

goods — Taxable  amount — Deductions. 
An  agent  who  sells  in  N.S.  W.  the  goods  of  a  foreign  principal,  and  the  taxable 
amount  of  whose  income  is  assessed  under  s.  23  at  five  per  cent,  of  the  total 
amount  received  for  such  sales,  is  not  entitled  to  deduct  from  the  sum  so  saoer- 
tained  any  of  the  deductions  provided  for  in  s.  28. 

Special  Case  stated  by  the  Court  of  Review  under  the  Land 
and  Income  Tax  Assessment  Act,  1895. 

This  was  an  appeal  from  the  Court  of  Review  by  W.  Cooper, 
the  agent,  attorney  and  manager  in  New  South  Wales  for 
Messrs.  (Jadbury  Brothers,  a  firm  whose  principal  place  of  business 
was  outside  the  colony,  and  whose  goods  Cooper  sold  in  the 
colony  on  commission.     The  Judge  of  the  Court  of  Review  held 

(1)  that  Cooper  was  assessable  under  the  provisions  of  s.  23,  and 

(2)  that  from  the  taxable  amount  of  his  income  as  ascertained 
upon  the  basis  provided  in  s.  28  (i.e.,  five  per  cent,  on  the  gross 
proceeds  of  sales  in  the  colony)  he  was  not  entitled  to  make  any 
of  the  deductions  provided  for  in  s.  28. 

It  was  admitted  for  the  purposes  of  the  appeal  that  the 
appellant  was  liable  to  taxation  under  the  provisions  of  s.  23, 
and  the  only  question  for  the  determination  of  the  Court  was 
whether  he  was  entitled  to  any  deductions  from  the  taxable 
amount  of  his  income,  ascertained  upon  the  basis  provided  in 
that  section. 

Wise  and  Bavin,  for  the  appellant.  The  appellant,  as  the 
agent  for  a  principal  permanently  absent  from  the  colony,  is 
primarily  liable  to  taxation  under  s.  18.  Sect.  23  makes  further 
and  special  provisions  for  such  cases^  but  it  cannot  be  contended 
that  agents  are  not  entitled  to  deductions.  The  expression  used 
in  s.  23,  "  taxable  amount  of  the  income,"  does  not  exclude  the 
allowance  of  deductions.  The  sum  on  which  tax  is  paid  is,  both 
in  the  Taxing  Act  and  the  Assessment  Act,  called  "income 
chargeable."     "  The  taxable  amount"  is  a  different  sum  altogether, 
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and  is  ascertained  as  provided  in  s.  27,  and  from  that  taxable        1S98. 


amount  the  deductions  provided  in  s.  28  are  made  in  order  to   W.  Coopeb 
ascertain  the  "income  chargeable."     Therefore,  from  the  taxable  gommission- 
amoant  in  the  present  case,  i.e.,  the  five  per  cent,  on  gross  sales,    j^^r^^l^ 
we  are  entitled  to  make  deductions  for  losses,  outgoings  and 
expenses,  in  order  to  arrive  at  the  sum  on  which  we  have  to  pay 
tax.     Sect.  81  (3)  distinguishes  between  taxable  amount'  and 
income  chargeable.     There  is  no  reason  for  holding  that  s.  23 
contains  the  only  exception  in  the  Act  from  the  right  to  make 
deductions.     Sections  27  and  28  are  of  general  application  to  all 
assessments. 

Sir  Julian  Salomons,  Q.C.,  and  J.  L.  Campbelly  for  the  Com- 
missioners, were  not  heard. 

The  Chief  Justice.  We  are  not  called  upon  to  decide 
whether  the  case  of  Cadbury  &  Co.  falls  within  the  provisions  of 
s.  23  or  not.  We  are  to  assume  that  it  does,  and  that  the 
appellant  carries  on  business  in  this  colony  for  a  principal  who 
is  out  of  the  colony,  and  sells  goods  in  this  colony  for  his 
principal.  Sect.  23  provides  how  the  income  of  the  agent  is  to 
be  assessed,  and  the  question  we  have  to  decide  is  whether  he  is 
entitled  to  the  deductions  allowed  by  ss.  27  and  28. 

Looking  at  the  general  purview  of  the  Act  it  seems  to  me  that 
the  Legislature  provided  in  the  earlier  portions  of  Part  IV.  of 
the  Act  as  to  what  incomes  should  be  liable  to  taxation,  'i.e.,  of 
an  individual,  of  a  company,  of  a  person  absent  from  the  colony, 
of  trustees,  and  so  on.  Then  comes  s.  23,  which  deals  with  a 
distinct  state  of  things,  i.e.,  the  case  of  an  agent  who,  on  behalf 
of  a  principal,  whether  a  person  or  corporation,  outside  the 
colony,  sells  goods  in  New  South  Wales.  The  section  provides 
that "  the  taxable  amount  of  the  income  derived  therefrom  by 
the  principal  shall  be  assessed  at  an  amount  equal  to  five  pounds 
per  centum  upon  the  total  amount  received  for  such  goods,"  and 
that  for  the  purposes  of  the  Act  that  income  is  to  be  treated  as 
if  it  Were  the  income  of  the  agent. 

Mr.  Wise  has  argued  that  the  Act  of  Parliament  which  creates 
the  tax  on  incomes  (59  Vic.  No.  17),  imposes  it  on  the  "  amount 
of  all   incomes   chargeable"   under   the   Assessment   Act,  that 
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^^^^'        under  the  latter  Act  the  "  income  chargeable  "  is  an  expression 


The  C.J. 
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W.  CooPBK  used  to  designate  the  "  taxable  amount "  less  the  deductions 
Commission-  authorised    by   the    Act,   and    that,   therefore,   the   expression 

Taxation.  "  taxable  amount "  in  s.  23  docs  not  mean  the  ultimate  sum  on 
which  tax  is  payable,  but  that  from  that  taxable  amount,  ie^ 
five  per  cent,  on  the  total  receipts,  the  appellant  is  entitled  to 
deduct  the  amounts  referred  to  in  ss.  27  and  28. 

• 

Looking  at  sections  27  and  28  it  seems  to  me  that  these  are 
again  sections  which  stand  by  themselves,  and  that  they  read 
into  each  other.  Sect.  27  provides  that  for  the  purpose  of  ascer- 
taining the  sum  hereinafter  termed  the  taxable  amount,  on  which 
income  tax  is  payable,  certain  directions  shall  be  observed.  Sect 
28  provides  that  from  the  taxable  amount  so  ascertained  certain 
deductions  shall  be  allowed,  and  s.  28  appears,  therefore,  to  me  to 
refer  expressly  to  s.  27,  and  not  to  any  other  part  of  the  Act 
The  words  "  taxable  amount "  in  s.  23,  which  is  the  first  place 
where  they  occur,  have  no  relation  to  the  expression  as  used  in 
ss.  27  and  28. 

The  taxable  amount,  or  rather  the  sum  on  which  income  tax 
is  payable  under  s.  23,  is  the  five  per  cent,  on  the  total  receipts 
for  goods  sold,  and  I  can  see  very  good  reasons  why  the  Legis- 
lature should  see  fit  to  make  an  exception  in  this  particular  class 
of  cases,  and  fix  an  arbitrary  amount  as  the  taxable  amount.  It 
would  frequently  be  almost  impossible  to  ascertain  what  deduc- 
tions should  be  allowed  in  respect  of  cost  of  production,  cost  of 
importation,  apportionment  of  losses  incurred  in  business,  and 
so  on.  I  therefore  think  that  the  sum  of  five  per  cent,  on  the 
gross  receipts  was  arbitrarily  fixed  as  a  sum  which  might  fairly 
be  taken  to  represent  the  profits. 

For  these  reasons  I  am  of  opinion  that  the  appellant  has  no 
right  to  the  deductions,  and  that  the  question  submitted  to  us 
should  be  answered  in  favour  of  the  respondents. 

Owen,  J.  J  am  also  of  opinion  that  s.  23  is  an  exceptional 
section,  and  has  nothing  to  do  with  the  general  provisions  of  the 
Act.  No  doubt  in  many  cases  of  this  sort  the  profits  would  be 
very  largely  in  excess  of  five  per  cent,  of  the  total  amount 
received  in  payment  for  the  goods,  and  in  fixing  such  a  low 
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lercentage  I  tiave  no  doabt  the  Legislature  intended  the  net        1896. 

ncoine,  and  to  prevent  the  taxpayer  making  the  usual  deductions,   w.  Coopkb 

The  expreNsion  "taxable  amount"  in  the  proper  and  ordinary  commission- 

raininatical  sense  attachable  to  the  words,  means,  and  can  only       '^°* 

•      Taxatjok. 
nean,  the  amount  upon  which  tax  is  payable;  and  if  we  attach 

heir  ordinary  giamuiatieal  meaning  to  the  worda,  tlien  the  five      *'"*"  ''■ 

lerceot.  on  the  total  of  sales  is  the  amount  upon  which  the  tax 

1  payable.     No  doubt  in  ss.  27  and  28  a  somewhat  extended 

neaning  is  given  to  the  same  words,  but  that  meaning  cannot,  in 

ly  opinion,  attach  to  the  expression  as  it  is  used  in  s.  23,  because 

tii confined  to  the  expression  "as  hereinafter  used." 

Cohen,  J.,  conenrred. 

Appeal  dismisBed. 

Attorneys  for  the  appellant :  Johnson,  Minter,  Simpson  S  Co. 


CASES  AT  LAW. 


A0STRAUAN  GASLIGHT  CO.  i 


COMMISSIONERS  OF  TAXATIOK. 
(Tnimproeed    ra/m—Rfiltimii 


Land  and  fnn»n«   Tax  AutioiHeiU  Act,  i 

The  uoimpravad  v&lua  of  reclaimed  Und  ii  the  Cftpital  aato  for  which  it  «o^ 
hII  under  reftioDftble  condjtioni,  &aauiniiig  the  actual  improveineaU  on  it  other 
thsD  the  reclamntioD  bad  Dot  been  made,  deductiDS  from  mch  anmtheoortaf 
such  Teclamation. 

Special  case  stated  by  the  Court  of  Review  {Murmy, 
D,C.J.)  :— 

"I.  As  required  by  the  above-mentioned  Act  the  appellftnts 
made  a  return,  in  which  they  declared  the  value  of  a  cerUin 
piece  o£  land  situate  in  Jenkins-atreet,  Sydney,  to  lio  60,0(W(.  fw 
the  purposes  of  taxation. 

"  2.  The  respondents  assessed  the  land  for  the  saiil  purposes  at 
the  value  of  123,000f. 

"3.  The  land  haa  a  foreshore  frontage  to  the  watirs  (.f  Port 
Jackson,  and  the  whole  of  such  foreshore,  to  a  ^aryiiig  dfptli 
back  from  such  frontage,  consists  of  land  reclaitiic-^l  from  ih^ 
harbour.  It  is  admitted  for  the  purposes  of  this  special  casetbat 
the  whole  of  the  remainder  of  such  land  over  and  above  tijat  re- 
claimed from  the  harbour  has  been  made  tit  for  building  purposes 
by  levelling,  quarrying,  the  erection  of  retainin<{  walls,  anJ 
similar  operations  and  works. 

"  4.  It  is  admitted  for  the  purposes  of  this  special  CHse  that  tht 
lands  come  within  the  proviso  to  the  clause  interpreting; 
'unimproved  value  '  in  a.  68  of  the  Land  and  Income  Tax  As^uss- 
ment  Act,  and  that  they  must  be  assessed  for  taxation  purposes 
according  to  the  terms  of  and  in  compliance  with  th.vt  proviso, 

"5.  The  appellants  contended  that  the 'unimpr>vt:ii  value 'of 
the  land  for  the  purposes  of  taxation  under  the  Act  is  tlie  capital 
-sum  for  which  the  land  with  all  buildings,  erectiou>,  lixtures  am! 
improvements  thereon  would  sell  under  reasonab]<?  coiulitions, 
deducting  from  such  sum.  not  only  the  cost  of  the  rt-cliiniiition  ot 
making,  but  also  the  cost  of  all  improvements  otln-r  ihan  nvch 
reclamation  or  making. 
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"6.  The  respondents,  on  the  other  hand,  contended  that  the        1SU8. 
unimproved  value '  of  the  land  is  the  capital  sum  for  which  the  Apmiui-ian 
and  would  sell,  under  reasonable  condition*',  assuming  the  actual  „. 

mprovements,  if  any,  other  than  the  reclamation  or  making,  had  '^"^"g'^J'"' 
lot  been  made.deductingfromsuchsum  thecostofsuch  reclamation    Taxation. 
irmaking  only  ;  or,  in  the  alternative,  that  the  sum  to  be  deducted, 
vithin  the  meaning  of  the  section,  if  deducted  from  the  improved 
ralue,  is  the  cost  of  the  reclamation  or  making,  added  to  the 
present  value  of  all  other  improvements. 

"  7.  I  held  that  the  construction  of  the  section  contended  for 
jy  the  respondents  was  correct,  being  of  opinion  that  the  word 
cost '  was  not  intended  to  be  read  into  the  last- clause  of  the 
lenteoce. 

"The  question  for  the  determination  of  the  Supreme  Court  is 
irhether  I  was  right  as  a  matter  of  law  in  holding  as  I  did." 

Pilcker,  Q.C,  and  Sckoles,  for  the  appellants.  In  valuing  land 
shich  has  been  reclaimed  the  method  of  arriving  at  the  un- 
tnproved  value  is  by  deducting  from  the  capital  sum  for  which 
:he  land  would  sell  "  the  cost  of  reclamation  or  making  as  well  as 
kll  other  improvements  "  (see  s.  68).  You  do  not,  as  in  the  case  of 
and  not  reclaimed,  treat  it  as  if  the  improvements  do  not  exist, 
fhat  is  the  way  the  Commissioners  valued  the  land  in  question, 
tad  which  the  Court  of  Review  held  to  be  the  right  way.  The 
irords  "  cost  of  "  must  be  read  as  applying  to  "  all  other  improve- 
ments," otherwise  the  section  would  be  nonsense,  because  you 
3mnot  deduct  improvements  from  the  capital  sum ;  you  can  only 
deduct  the  cost  of  the  improvements.  Where  land  has  been 
reclaimed,  you  have  to  value  it  as  it  stands  and  then  deduct  from 
that  value  the  cost  of  reclamation  and  the  cost  of  the  improve- 
ments. 

[The  Chief  Jostice.  What  the  Legislature  intended  was 
that  land  which  had  been  reclaimed  should  be  valued  in  the 
ordinary  way  after  deducting  the  cost  of  reclamation  ;  that  is  as 
if  the  improvements  had  not  been  there.] 

The  Legislature  has  not  said  that.  The  Legislature  has  said 
that  it  is  to  be  valued  with  the  improvements  on  it,  and  that 
N.S.W.a.,  Vol  XIX.,  Law.  DD 
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Australian  must  be  deducted. 
Gaslight  Co. 

Sir  Julian  Salomons,  Q.C.,  and    J.    L.    Campbell,  for  the 
respondents,  were  not  called  upon. 


V. 

Commission 

SKS  OF 

Taxation. 


The  Chief  Justice.     Sect.  68  of  the  Land  and  Income  Tax 
Assessment  Act  is  the  definition  clause  of  the  Act ;  the  last 
definition   in   the   section  is  that  of   the  words    "unimproved 
value,"   and   this    definition    appears    to    me    to    be    divisible 
into  two  parts.     The  first  part  deals  with  land  generally,  and  the 
second  part  deals  with  land  which  has  been  reclaimed,  or  made 
fit  for  building  purposes  by  levellincr,  quarrying,  etc.     In  the 
first  part  the  value  of  the  land  is  arrived  at  by  assuming  that 
the  improvements  have  not   been  made.     Some  expert  valuers 
might  be  able  to  arrive  at  the  value  of  the  land  by  considering  that 
the  improvements  had  never  existed,  but  others  would  take  the 
value  of  the  land  as  it  exists  with  the  improvements  on  it,  and 
then   would   value    the  improvements,    and    by  deducting  the 
latter  from  the  former  would  arrive  at  the  value  of  the  land 
without   the   improvements    on   it.     I   confess  it   seems  to  me 
almost  impossible  to  arrive  with  any  degree  of  certainty  at  the 
unimproved   value   of    improved  land.      When   the   proviso  to 
the   clause  is    considered    it    is    clear   that   the    intention   of 
the  Legislature   was  that  where    land    has  been  made  fit  for 
building   purposes  by  reclamation,  the  cost  of   the  reclamation 
should    be  deducted    from  the    sum  for  which  the  fee  simple 
would  sell  assuming  that  the  improvements  had  not  been  made. 
There  can  be  no  diflference  in  arriving  at  the  unimproved  value  of 
land  which  has  been  reclaimed,  and  land  which  has  not.     In 
each  case  you  have  to  treat  the  land  as  not  carrying  improve- 
ments.    In  this  clause  the  word  "deduct"  means  two  things.    It 
must  be  read  as  applying  to  the  "  cost  of  reclamation  "  in  its 
ordinary  sense ;  and  as  applying  to  "  improvements,"    it  means 
that  the  land  is  to  be  taken  as  bare  of  improvements.     I  see  no 
reason  why  a  diflferent  principle  should  be  adopted  in  arriving 
at  the  unimproved  value  of  land  which  has  been  reclaimed,  and 
land  which  has  not.     For  these  reasons  I  think  that  the  appeal 
should  be  dismissed. 
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Owes.  J.     I  cannot  conceive  any  reason  why  the  principle  of        1838. 
rriving  at   tlie   unimproved  value  of  land  which   has  been  re-  Australian 
lainied  should  be  different  from  the  principle  of  arriving  at  the    *^^''    *>■ 
nimproveil  \alue  of  land  which  has  not  been  reclaimed,  except  Oovuiaaios- 
mt  ia  the  Funuer  case  the  cost  of  reclaiming  the  land  should  be    Taxatiok. 
educted.      When    once    land   has  been   made  fit  for  building 
urposes  by  reclamation  and  the  cost  of  reclamation  deducted, 
aere  is  uo  reason  why  it  should  not  be  treated  just  as  land  in 
leorge-street,  or  in  any  of  the  suburbs.     The  proper  way  to  read 
be  word  "  deduct"  in  a.  68  is  by  giving  it  its  ordinary  meaning 
'hen  applied  to  the  "  cost  of  reclamation,"  and  when  applied  to 
improvenieuts  "  reading  it  as  meaning  "  omit." 

Walker,  J.  1  quite  agree.  In  arriving  at  the  value  of  land 
mtainin;;  improvements  you  value  the  land  as  it  stands  with 
leimprovGini^rits  on  it  and  then  you  deduct  the  value  of  the 
nproveinentR,  jind  that  gives  you  the  unimproved  value. 

Appeal  diamisaed  vntk  coats. 

Attorneys  for  the  appellants:  Alien,  Allen,  <fe  Hemsley. 
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October  28. 

The  C.J. 
(hoeni, 

and 
Cohen  J. 


FINN  V.  LONDON  BANK  OF  AUSTRAUA. 

Mortgagor  and  mortgagee — Mortgagee  in  possension — Real  Property  Acl^  «,  5S— 

Tenant  holding  over, 

A  mortgagee  in  possession  under  a  mortgage  under  the  Real  Property  Act 
has  power  to  lease  the  land  until  redemption,  and  if  the  tenant  hoM  over 
against  the  mortgagor  after  redemption,  the  mortgagee  is  not  responsible  to  the 
mortgagor  for  the  act  of  the  tenant  in  so  holding  over. 

This  was  a  special  case  stated  for  the  opinion  of  the  Full 
Court. 

On  the  19th  Oct.,  1888,  the  plaintiff  executed  a  mortgage, 
under  the  Real  Property  Act,  to  the  defendants,  incluJins;, 
amongst  other  properties,  an  hotel  at  Broken  Hill.  There  was 
no  provision  in  the  mortgage  enabling  the  defendants  to  lease 
the  hotel.  The  plaintiff  having  made  default  on  the  loth  July, 
1892,  the  defendants  entered  into  possession  of  the  hotel. 

On  the  ISth  September,  1890,  the  plaintiff  leased  the  hotel  for 
the  term  of  three  years.  At  the  expiration  of  that  lease  the 
defendants  let  the  hotel  for  a  further  period  of  three  years 
in  pursuance  of  an  agreement,  in  which  there  was  the 
following  clause : — "  The  bank's  title  to  the  land  is  that  of  a 
mortgagee  in  possession  by  virtue  of  a  mortgage  under  and 
registered  in  accordance  with  the  provisions  of  the  Real  Pro[)eity 
Act  which  mortgage  does  not  contain  any  power  to  the  bank  to 
lease  and  it  is  expressl}'  stipulated  that  the  bank  <loes  not  and 
shall  not  be  required  to  covenant  for  quiet  possession  and  that  in 
the  event  of  the  mortgagor  redeeming  the  said  mortgage  this 
agreement  or  any  lease  executed  in  pursuance  hereof  shall  cease 
and  determine  and  the  lessee  shall  deliver  up  to  the  mortgagor 
quiet  possession  of  the  premises  and  shall  have  no  claim  against 
the  bank  for  damages  or  otherwise." 

On  the  26th  Feb.,  1896,  the  plaintiff  paid  off  the  money  secure<l 
by  the  mortgage,  and  obtained  a  discharge  of  the  mortgage  from 
the  defendants,  and  the  defendants  thereupon  gave  their  tenant, 
who  was  btill  in  possession,  notice  that  his  tenancy  had  deter- 
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mined.    The  tenant,  however,  refused  to  give  up  poaseaaion  of   '868 

the  premises  to  the  plaintiff.  Finn 

The   plaintirt   thereupon  brought  an  action  of   ejectment  in     ^^^"^ 
April,  lS!)ti.  ;ind  obtained  a  verdict,  and  recovered  posseBsion  of   Australia. 
Ihe  premises  on  the  6th  May,  1896.     The  plaintiff  was  unable  to 
recover  the  costs  of  that  action  from  the  tenant. 

The  plaintiff  contended  that  he  was  entitled  to  recover  as 
']a[uaf;eM  from  the  defendanU,  as  they  were  guilty  of  a  breach  of 
iuty  in  n.ii  delivering  Up  possession  of  the  premises  on  the 
lischarge  of  the  mortgage,  the  following  amounts  : — 

Por  loM  of  rent,  from  S4tb  February  to  6th  May          jE62  0  0 

^U  of  the  ejectmeDt  action            85  S  7 

l^»ti  iocurred  liy  the  plaiotiff  in  reptir  of  hotel  by  reaaon  of  tenant 

not  rejiiiirmg  according  to  his  lease           ...          30  0  0 

£177    5    7 


The  ipifstioa  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  vsas  eatitleJ  to  the  said  damages,  or  any  part  thereof, 
from  the  dL-t'endants. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then 
judgment  was  to  be  entered  for  the  plaintiff  for  such  sura  as  the 
Court  shciuM  hold  the  plaintiff  entitled  to  recover,  with  coats. 

If  the  Court  ehould  be  of  opinion  in  the  negative,  then  judg- 
ment should  be  entered  up  for  the  defendants,  with  co.<tta. 

Sly.  fur  the  plaintiff.  When  the  money  due  under  the 
mortgage  v-.i^  paid  off,  the  mortgagee  was  bound  to  deliver  up 
possession  to  the  mortgagor,  just  as  in  the  case  of  landlord  and 
tenant.  lu  WoodfiiU  (13th.  Ed.,  p.  740)  the  law  is  thus  laid 
down :  '  If  the  tenant  has  let  the  premises  to  a  sub-tenant,  who 
bin  pos-session  at  the  time  of  the  termination  of  the  term,  he 
mast  get  him  out,  otherwise  he  will  not  be  in  a  situation  to 
render  that  cotaplete  possession  to  which  the  landlord  ia  entitled." 

[Tbe  Chief  Justice.  Is  the  mortgagee  in  the  same  position 
aa  a  tenant  ^] 

Yes.  Whon  the  mortgage  in  paid  off  the  mortgagor  is  entitled 
to  possession  just  as  the  landlord  is  at  the  expiration  of  the 
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tenancy.  As  to  the  right  of  a  landlord,  see  Henderson  v.  Squire 
(I);  Ibbs  V.  Richardson  (2).  This  was  a  mortgage  under  the 
Real  Property  Act ;  no  power  is  given  by  the  mortgage  to  lease, 
and  the  Act  does  not  give  a  mortgagee  in  possession  power  to 
lease,  and,  therefore,  the  defendants  had  no  power  to  grant  this 
lease. 

[The  Chief  Justice.    Does  not  the  power  in  s.  58,  to  receive 
the  rents  and  protits,  imply  a  power  to  lease  ?] 

That  section  gives  him  power  to  go  into  possession,  but  not  to 
grant  a  lease. 

Pilchery  Q.C.,  and  Lamb,  for  the  defendants.  There  is  no 
analogy  between  the  case  of  landlord  and  tenant  and  mortgagor 
and  mortgagee.  When  a  mortgagee  goes  into  possession  he  is 
accountable  to  the  mortgagor  for  the  rents  and  profits,  and  he  is 
bound  to  lease  the  property  if  he  can  get  a  tenant,  otherwise  he 
would  be  liable  for  wilful  neglect  and  default.  It  is  to  the 
interest  of  the  mortgagor  that  the  property  should  be  leased. 
The  mortgagee  in  possession  has,  clearly,  power  at  common  law 
to  grant  a  lease,  and  under  the  Act  he  is  entitled  to  enter  into 
possession  by  receiving  the  rents  and  profits.  If  that  does  not 
imply  the  power  to  lease  it  would  be  meaningless.  If  the 
mortgagee  had  to  eject  a  tenant  before  the  mortgage  was  paid  off, 
he  would  be  entitled  to  deduct  the  costs  of  the  ejectment  action 
from  the  rents  and  profits,  and  would  only  have  to  account  for 
the  balance  to  the  mortgagor.  After  the  mortgage  was  paid  off 
the  defendants  could  not  have  taken  any  proceedings  against  the 
tenant  to  ejoQt  him,  because  their  title  to  the  land  had  expired. 
The  defendants  were,  therefore,  not  in  any  way  bound  to  do 
anything  more  than  they  did  do  to  deliver  up  possession,  and  are, 
therefore,  not  liable  in  any  way  for  the  amount  now  claimed  by 
the  plaintiff. 

Sly  in  reply. 

The  Chief  Justice.  In  this  case  it  appears  that  the  plaintiff 
was  the  proprietor  of  a  public-house  at  Broken  Hill,  which  he 
mortgaged  to  the  London  Bank  of  Australia     The  land  being 


(1)  L.R.  4Q.B.  170. 


(2)  9  A.  &  E.  S49. 
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iniler  the  Real  Property  Act,  the  mortgage  fell  within  the  pro-        169&, 

'isions  of  that  Act.     The  plaiotiff  made  default,  and  the  bank        fivs 

ntenxi  into  possession,  etc.,  under  the  provisions  of  s.  .58.     During      londos 

he  period  that  the  bank  was  in  possession,  a  lease  of  the  premises.     Bank  of 

rhich  had  previously  been  granted  by  the  plaintiff,  fell  in,  and  it 

lecam!  necessary  to  grant  a  fresh  lea.se  to  some  person.and  accord-     '^*'"  *-'■'' 

ngly  the  bank  granted  a  lease  to  one  Pearce.     That  lease  was  for 

1  term  of   three  years,  and  contained  the  following  clause: — 

'The    bank'ti    title    to   the    land   is    that   of    a   mortgagee   in 

)ossession    by   virtue   of  a  mortgage  under  and  registered    in 

kccordance  with  the  provisions  of  the  Real  Property  Act,  which 

mortgage  does  not  contain  any  power  to  the  bank  to  lease,  and  it 

8  expressly  stipulated  that  the  bank  does  not,  and  shall  not,  be 

■equired  to  covenant  for  quiet  possession,  and  that  in  the  event 

)[  the  mortgagor  redeeming  the  said  mortgage  this  agreement,  or 

my  lease  executed  in  pursuance  hereof,  shall  cease  and  determine, 

ind  the  lessee  .shall  deliver  up  to  the  mortgagor  quiet  possession 

jf  the  preiiiise.s,  and  shall  have  no  claim  against  the  bank  for 

iamage.H  or  otliorwise."     During  the  existence  of  that  lease  the 

plaintiff  rcdeotiiE'd  and  called  for  possession  of  the  property.     The 

bank  g^ve  notice  to  Pearce  that  the  mortgage  had  been  paid  off, 

ud   that  the   k-ase  to  him  had  determined.     Pearce,  however, 

refused  to  give  up  possession  of  the  property,  and  thereupon  the 

plaintiff  brought  an  action  of  ejectment  against  him.     In  that 

»ction  the  plaintiff  waa  successful,  and  Pearce  was  turned  out  of 

possession ;  but,  Pearce  being  a  man  of  straw,  the  plaintiff  was 

unable  to  recover  the  costs  of  that  action  from  him,  or  the  tent 

for  the  time  during  which  he  held  possession  of  the  premises 

i^inst  him.     Being  unable  to  recover  from  Pearce,  he  has  now 

brought  an  action  against  the  bank  to  recover  those  amounts, 

and  also  the  costs  incurred  by  him  in  the  repair  of  the  hotel  by 

reason  of  Pearce  not  repairing  the  premises  according  to  the 

terms  of  the  lease.     The  question  for  tis  to  determine  is  whether 

the  defendants  are  liable  to  pay  that  sura  or  any  portion  of  it. 

It  has  been  argued  that  the  defendants  are  in  the  same  position 

as  if  they  had  taken  a  lease  from  the  plaintiff,  and  that,  as  in  the 

ease  of  landlord  and  tenant,  the  tenant  is  bound  to  deliver  up 

possession  of  the  premises  at  the  expiration  of  the  lease,  and  is 
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responsible    for    an   under-tenant  holding  over  as   against  the 
landlord,  so  in  this  case  as  between  mortgagee  and  mortgagor  tbe 
mortgagee  is  liable  after  redemption  for  any  person  holding  over 
as  against  the  mortgagor.     I  am  utterly  unable  to  see  that  the  law 
which  is  applicable  between  landlord  and  tenant  in  any  wayapplies 
between  mortgagee  and  mortgagor.  The  position  is  entirely  different 
When  a  mortgagee  enters  into  possession  he  is  bound  to  make 
the  best  use  of  the  property,  and  he  must  act  as  a  prudent  owner 
would  act,  always  considering  the  interests  of  the  mortgagor.    It 
is  said  that  under  s.  58,  the  mortgagee  in  posseasion  has  no  power 
to  lease.     That  section  gives  the  mortgagee,  on  default,  power  to 
enter  into  possession  of  the  mortgaged  land  by  receiving  the  rents 
and  profits  thereof  in  the  same  manner  as  if  the  principal  sum  were 
secured  to  him  by  a  conveyance  of  the  legal  estate.     That  section 
therefore  leaves  him  in  the  position  he  would  be  at  common  law, 
and,  therefore,  enables  him  to  make  a  lease.     It  may  be  that 
under  that  section  he  would  have  power  to  make  a  lease  for  years. 
It  is,  however,  unnecessary  for  me  to  express  any  opinion  upon 
that  point,  because  it  is  clear  that  a  mortgagee  in  possession  can 
grant  a  lease  of  the  premises  until  redemption.     It  appears  to  me 
that  under  the  circumstances  the  defendants  did  what  they  were 
clearly  entitled  to  do,  and  that  they  were  in  no  way  responsible 
for  Pearce*s  action  in  not  delivering  up   the   premises  to  the 
plaintid. 

Owen,  J.  I  am  of  the  same  opinion.  The  case  made  for  the 
plaintiff  depends  upon  the  question  whether,  when  he  paid 
off  the  mortgage,  the  defendants  were  bound  to  deliver  up 
possession  of  the  premises  to  him.  The  answer  to  that  question 
depends  upon  whether  the  bank  as  mortgagees  in  possession 
had  power  to  grant  a  lease.  I  am  clearly  of  opinion  that  they 
had.  The  power  to  grant  a  lease  necessarily  flows  from  the 
power  given  in  s.  58  to  enter  into  possession  and  receive  the 
.  rents  and  profits.  In  Maxwell  on  Statutes,  at  p.  502,  it  is  laid 
down : — "  When  powers,  privileges,  or  property  are  granted  by 
statute  everything  indispensable  to  their  exercise  or  enjoyment 
is  impliedly  granted  also,  as  it  would  be  in  a  grant  between 
private  persons."  The  power  to  grant  a  lease  must  necessarily 
be  implied  from  the  power  to  receive  the  rents  and  profits.    Upon 
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the  inortgaj-or  making  default  it  is  necessary  for  the  mortgagee 
to  go  into  posse.«ion,  and  if  there  were  no  power  to  grant  a  lease 
in  a  ca.se  where  a  lease  ot  the  premises  had  just  run  out  when  he 
weut  into  ]"»3se8sion,  his  whole  security  would  be  destroyed. 
Where  a  niorij^agee  goes  into  possession  he  is  liable  for  wilful 
Delect  and  default,  and  he  must  deal  with  the  property  in  the 
most  beneficial  way.  In  Coote  on  Mortgages,  p.  1202  (5th  Ed.), 
it  is  said  "the  mortgagee  ia  liable  if  he  refuse  or  remove  a 
sufficient  tcuant."  It  seems  to  me  absurd  to  say  that  a  mortgagee 
may  enter  into  possession  of  the  land  by  receiving  the  rents  and 
protits,  anil  yet  that  ho  cannot  grant  a  lease.  There  may  be  some 
question  as  to  what  length  of  lease  he  can  grant.  He  is  entitled 
to  grant  a  lease,  with  the  consent  of  the  mortgagor,  for  any 
period,  and  he  is  also  entitled  to  grant  a  lease  for  as  long  as  he 
remains  in  possession ;  as  to  whether  he  can  go  further  and  grant  a 
lease  for  a  loiifjer  period,  I  express  no  opinion.  When  the  mort- 
gagor has  redeemed,  the  mortgagee  is  not  hound  to  turn  the 
tenant  out,  lus  it  was  just  as  much  for  the  benefit  of  the  mortgagor 
as  for  the  inortg^ee  that  the  tenant  was  put  in. 

'!3oHEN,  J.,  concurred. 

Judgment  for  the  dffendants. 

Attorney   for  the   plaintiff:   W.   H.   Figott,   agent  for  J.  R. 
Edwards  {Bmkea  Hill). 
Attorneys  for  the  defendants :  Macnamara  ifc  Smith. 
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August  22,  SmcUl  Debts  Court — Jurisdiction — Balance  of  account. 

November  18.      xhe  plaintiff  brought  an  action  in  the  Small  Debts  Court  to  recover  the  sum  of 

91,  128.  f  and  obtained  a  verdict  for  that  amount.     The  accounts  filed  with  the 

The  C.J.       plaint  shewed  that  14U.  was  due  to  the  plaintiff  for  wages  less  131/.  8«.  paid  to 

^    ?    '      him.     ffeldf  on  a  motion  for  a  prohibition  that  as  there  was  evidence  before  the 

A.H,  Simpson  J.  Small  Debts  Court  that  the  balance  of  account  had  been  admitted,  the  Full  Gonrt 

could  not  grant  a  prohibition. 

Prohibition. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upon 
T.  H.  Wilkinson,  P.M.,  Mudgee,  the  Registrar  of  the  Small  Oebte 
CJourt,  Cobbora,  and  H.  Robinson,  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  restrain  them  from  further  pro- 
ceeding upon  a  judgment  recovered  in  the  Small  Debts  Court, 
Cobbora,  wherein  H.  Robinson  was  the  plaintiff,  and  W.  Bourke 
was  the  defendant.  The  ground  upon  which  the  rule  nisi  was 
granted  was  that  the  said  Small  Debts  Court  had  no  jurisdiction 
to  adjudicate  in  the  said  case,  as  the  amount  of  the  plaintiff's 
demand  exceeded  30^.,  and  involved  the  investigation  of  a  claim 
which  exceeded  that  amount. 

The  plaint  was  as  follows  : — 

"  H.  Robinson  complains  of  W.  Bourke  that  he  is  indebted  in 
the  sum  of  91.  1 28.  for  wages  due  and  payable  from  the  said  W. 
Bourke  to  the  said  H.  Robinson     .    .     ." 

Particulars  filed  with  the  plaint  were  as  follows : — 

3rd  June,  1S95 
to 

16th  Feb.,  1898. 

To  141  weeks  wages  at  £1  per  week     ...  £141    0    0 
To  cash  drawn       131    8    0 


To  balance  due 


9  12    0 


The  affidavit  of  the  applicant  set  out : — 

"  I  am  a  grazier  residing  at  Upper  Bromley,  in  the  Mudgee 
district,  and  I  had  in  my  employ  H.  Robinson  at  a  salary  of  U. 
per  week. 
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"i.  The  said  H.  Robinsoa  remained  in  my  service  from  tbe 
middle  of  the  year  1895  to  about  the  month  of  February,  1898,     , 
and  during  this  period  he  had  received  goods  and  cash  to  a  large 
vuoant. 

"3.  At  the  conclusion  of  his  service  I  made  up  his  account,  and 
there  was  then  due  to  him  a  balance  of  a  few  pounds,  which  I 
[ialy  paid  him,  am!  lie  left  the  station  perfectly  satisfied  with  the 
Bettlement  made  with  him." 

It  further  stated  that  he  was  laid  tip  in  St.  Vincent's  Hospital, 
Sydney,  when  he  received  the  Small  Debts  summons.  He 
obtained  a  medical  certificate,  and  forwarded  it  to  the  Small 
Debts  Court  with  a  request  for  an  adjournment.  The  Police 
Magistrate  did  not,  however,  adjourn  the  case,  and  gave  a  verdict 
hr  the  plaintiff  for  the  amount  claimed.  Bourke  then  applied  for 
i  new  trial,  and  that  was  refused. 

"  13.  The  amount  credited  in  the  said  account  as  for  cash  drawn 
has  never  been  assented  to  by  me,  nor  was  any  such  amount 
agreed  upon  between  H.  Robinson  and  myself  as  being  the  amount 
with  which  his  account  was  to  be  debited, 

'■  14.  I  am  not  imU^hted  to  H.  Robinson  in  any  sum  whatever, 
having  paid  him  nil  that  was  due  after  he  left  my  service," 

The  respondent  tiled  an  affidavit  in  which  he  stated  that  he 
had  kept  an  account  of  all  moneys  paid  to  him,  and  he  shewed 
thLsaccount  to  Bourke  and  asked  forasettlement;  thatBourkethen 
"  virtually  admitted  "  that  the  amounts  that  he  shewed  to  him  as 
having  been  pai<l  had  been  paid,  and  promised  to  pay  him  the 
balance  in  a  few  days ;  and  that  these  facts  were  given  in  evidence 
before  the  Police  Magistrate.  The  Police  Magistrate  filed  an 
ttffiilavit  in  which  he  said  that  the  claim  of  the  plaintiff  was 
"practically  admitted." 

Mclntyre,  for  the  applicant. 

The  Court  called  upon 

A.  Thomson,  for  the  respondent.     The  payments  were  admitted 

liy  the  defendant  previously  to  the  action  being  brought     The 

particulars  in  this  ca.se  were  the  same  as  in  Inre  Alp  {!).     In 

Emnt  V.  Wc'lde^hitni  (2)  Windeyer,  J., says ;  "  Where  there  is  a 

(1}  8  WN.  57,  (2)  15N.8.W.  L.R.  482;  11  W.N.  82. 


CASES  AT  LAW.  [N.  S.  W.  R, 

1898.        large  claim,  and  that  claim  is  reduced  by  a  payment  which  tlic 


Exparie     defendant  admiti^,  then  that  Court  has  jurisdiction," 

""■  The  Magiijbrate  had  jurisdiction  to  enquire  into  the  fact  whether 
tlie  set-off  had  been  admitted,  and  he  has  found  as  a  f ;ict  that  the 
set-ofi'  was.  If  there  was  evidence  before  him  on  tliat  point,  this 
Court  will  not  interfere  by  prohibition. 

If  there  is  a  conflict  of  evidence  as  to  whether  the  balance  (A 
account  was  admitted,  this  Court  will  not  review  the  fiuding  d 
the  Magistrate  on  that  point. 

He  also  rererred  to  Kimpton  v.  Willey  (1);  Ex  pm-le  Ga;:ari 
(2) ;  Ex  parte  Roberts  (3) ;  h'x  parte  Aalie  (i) ;  Ex  pitrte  Nelson 
(5);  Ex  parte  Heg<jie  (6). 

Mclntyre  in  reply.  The  action  here  was  not  on  accounts 
stated.  If  it  hod  been,  and  the  Magistrate  had  found  that 
accounts  had  been  stated,  this  Court  no  doubt  would  not  interfere. 
This  was  an  action  for  wages :  Ex  parte  McMillan  (7). 

[Cohen,  J.  I  do  not  think  that  we  should  apply  the  strict 
rules  of  pleading  to  this  Court,  and,  therefore,  the  form  of  action 
would  be  immaterial.] 

There  was  no  evidence  before  the  Magistrate  ou  which  he  coulJ 
find  that  the  balance  had  been  struck  between  the  partiet^,  and 
was  due  to  the  plaintiff.  On  the  contrary,  in  the  letter  written 
by  the  defendant  he  says  tbnt  he  paid  the  plaintiff  in  full. 

The  distinction  between  In  re  Alp  and  Ex  parte  Gazzard  is 
pointed  out  by  Windeyer,  J.,  in  the  latter  case,  where  he  says : 
"This  case  is  not  on  all  fours  with  Alp'a  Case,  because  in  that 
case  there  was  a  claim  which  the  defendant  admitted  had  been 
reduced  by  payment."  There  was  no  evidence  of  any  admission 
here,  and  the  Magistrate  could  not  give  himself  jurisdiction  by 
finding  that  there  was  such  an  admission. 

C.A.V. 

Vovembtr  iz.      On  the  18th  November. 

The  Cbiek  Justice.  This  was  an  application  at  common  law 
for  a  prohibition  directed  to  the  plaintiff  in  an  action  in  the  Small 

(1}  10  L.J.  C  P.  269-  (4)  13  W.N.  7e. 

(2)  I5N.S.W.L,R,30'(;  II  W.N.  21.       (5)   Ifi/i.  Ju«(.  J/0-7.,  .'ith  M..  75a 
13)  15N,S.W.L.R.  294;  II  W.N.  16.     (6)  9W.N.  100. 
(7)  14  W.N.  32. 


'OL.  XIX.]  CASES  AT  LAW.  Si:' 

)6bta  Court,  aud  to  Mr.  T.  H.  Wilkin.son,  Police  Magi.strate,  to        1898. 
eslrain  tlieni  from  proceeding  upon  a  judgment  in  the  plaintiff's     Ex  parte 
avour,  upon  the  ground  that  the  Court  had  no  jurisdiction  to 
lijuJicnte  in  the  case,  as  the  amount  of  the  plaintiff's  demand     The  C.J. 
leeeded  ;10/.,  iind  involved  the  investigation  of  a  claim  which 
iiceeiled  tliat  i),niount. 

It  appeared  that  the  plaintiff  in  the  Court  below  had  been  in 
he  ileftn'lanb V  employment  for  a  considerable  time  before  the 
lonth  of  February  this  year,  when  on  leaving  the  employment  a 
ettlemtnt  tonk  place  between  them,  leaving,  according  to  the 
ilaintiff's  case,  an  admitted  balance  of  91.  12s.,  and  for  this  aura 
lie  plaintitl'  sued  the  defendant.  There  can  be  no  question^that 
luj  this  lialance  been  admitted  the  Court  had  jurisdiction. 

It  appears  that  although  the  alleged  settlement  took  place  in 
'elraary  ]ii->i,  no  proceedings  to  recover  the  balance  alleged  to  be 
lue  were  taken  until  three  months  afterward.^,  when  the  defen- 
lant,  wlio  was  a  resident  of  the  Mudgee  district,  was  at  the  time 
ji  inmate  of  8t.  Vincent's  Hospital  in  Sydney,  and  unable  to 
ittend  the  Court.  Notwithstanding  this  fact  appeared  before  the 
lliigi>(trate,  and  on  adjournment  was  applied  for,  the  Itfagistrate, 
n  the  dL'Fu-niknt's  absence,  upon  evidence  which  was  eminently 
msatisfacioi  V,  as  appears  from  the  affidavit  of  the  Magistrate,  and 
.Iso  from  the  affidavit  of  the  plaintiff,  refused  the  adjournment, 
md  foun<l  a  verdict  for  the  plaintiff. 

The  plaintiff  in  his  affidavit  does  not  speak  of  any  actual 
uiuiission;  ho  says:  Bourke  "then  virtually  admitted."  The 
ilagistrate  in  his  affidavit  says  that  the  claim  of  the  plaintiff  was 

practically  admitted,"  and  the  reason  he  gives  for  this  is,  that 
*h<-n  the  unfortunate  defendant  applied  to  the  Bench  by  letter 
or  an  adjournment  he  stated  that  he  had  paid  the  plaintiff  in  full. 
It  u  upon  .such  evidence  and  for  such  reasons  as  this  that  the 
Uaglstrate  found  a  verdict  for  the  plaintiff. 

I  l-eJieve  tJie  verdict,  so  far  as  it  is  ha.sed  upon  the  fact  of  an 
idmitted  balance,  to  be  absolutely  wrong,  but  unfortunately  the 
Court  is  powerless  to  set  the  matter  right.  This  is  not  a  Court 
of  Appeal  from  the  Magistrate,  and  as  he  found  a  balance 
admitted,  the  verdict,  no  matter  how  erroneous  and  unju.st  it  may 
happen  to  be,  most  stand. 
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I  think  it  is  greatly  to  be  regretted  that  the  Magistrate,  nnder 
the  circumstances  of  thU  case,  did  not  grant  a  postponement 
The  proceedings  were  not  taken  for  three  mouths  after  tli<^  allef;ed 
settlement,  and  at  a  time  when  the  plaintiff  probably  knew  that 
the  defendant  coald  not  attend.  Then  when  a  new  trial  vhr 
asked  for,  this  matter  was  set  down  for  a  date  when  again  the 
defendant  through  illness  could  not  attend ;  he  applied  for  a 
postponement,  and  the  Magistrate,  addressing  a  letter  to  him  at 
St.  Vincent's  Hospital,  says  "If  Robinson's  costs  wore  paid  the 
application  for  postponement  of  case  might  be  considered  a  fair 
one."  The  defendant  paid  the  plaintiff's  costs,  and  thereupon  the 
Magistrate  refuses  to  postpone  the  case,  and  for  a  second  time 
determines  the  matter  in  the  defendant's  absence. 

Although  the  defendant  ha.sgravecauseof  complaint,  yet  the-se 
matters,  being  within  the  discretion  of  the  Magistrate,  and, 
although  I  think  that  discretion  to  be  wrongly  exercLseJ,  I  cannot 
say  that  the  nile  should  be  made  absolute  upon  the  grounds  that 
the  proceedings  were  contrary  to  natural  justice. 

I  ara  of  opinion,  therefore,  that  the  rule  must  be  dischai^. 
but,  seeing  the  very  unsatisfactory  way  in  which  the  case  has 
been  dealt  with  in  the  Magistrate's  Court,  without  costs. 

Cohen,  J.  This  is  an  application  fora  prohibition  to  the  Small 
Debts  Court  for  want  of  jurisdiction,  on  the  ground  that  thu 
plaintiff's  demand  exceeded  30^,,  and  involved  the  investigation 
of  a  claim  which  exceeded  that  amount.  The  plaint  stated  that 
the  defendant  Bourke  was  indebted  to  the  plaintiff  Robinson  in 
the  sum  of  9^.  12s.,  for  wages  payable  by  Bourke  to  Robinson  for 
his  services  as  a  servant  of  Bourke,  and  the  particulars  filed 
were  as  follows : — 
June  3,  189S, 

Feb.  16,  1898. 
VVilUam  Bourke, 

Grazier,  Broomley,  Dr.  to  U.  Kobinsnn. 

Cobbora. 


To  balance  due 
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At  tbe  henrJiig  Bonrke  was  not  present,  as  he  was  laid  up  at 
It.  Vincent's  Hospital,  Sydney;  but  he  had  forwarded  to  the 
iench  &  iiiudical  certificate  of  hia  inabihty  to  attend,  and 
equestcd  iiu  ailjoumment,  which  waa  refused.  Bourke  thereafter 
pplied  for  a  new  trial,  but  through  apparent  inability  to  attend 
t  the  application,  it  was  not  granted,  and  hence  the  present 
aotion. 

According  to  the  cases  of  Ex  parte  Qazzard  (1)  and  Evans  v. 
ir«rf(ier?Jii?'n  (2),  the  judgment  of  this  Court  must  depend  upon 
fhether  or  not  there  was  evidence  before  the  Magistrate  that  the 
lef«ndant  had  admitted  the  sum  .sued  for  an  the  amount  due  by 
lim  to  Robinson, because  if  there  was  such  evidencca  prohibition 
rill  not  lie.  Now  Boarke  in  his  affidavit  of  August  2nd,para- 
[Taph  3,  says :  "  At  the  conclusion  of  his  service  I  made  up  his 
ecoant,  and  there  was  then  due  to  him  a  balance  of  a  few  pounds, 
thich  I  July  paid  him,  and  he  left  the  station  perfectly  satisfied 
rith  the  settlement  made  with  him."  Now  this  shews  that  a 
lalauce  of  what  was  due  to  Robinson  had  been  struck,  though 
he  fact  of  payment  of  that  balance  being  in  dispute,  necessarily 
'■A  to  the  action ;  and  although  this  statement  was  not  before  the 
Jagistrate,  it  confirms  Robinson's  statement  in  Court  that  a 
dance  ha<l  been  struck  between  him  and  Bourke.  Then 
tobioson,  in  his  affidavit  of  August  16th,  paragraph  4,  states: 
An  account  of  all  such  moneys  (that  is,  moneys  paid  to  him  by 
fourke)  was  kept  by  me,  and  when  I  left  his  employment  I 
bcwed  him  ^iuch  account  and  asked  for  a  settlement.  The  said 
riiliam  Bourke  then  virtually  admitted  that  the  amounts  which 

shewed  to  him  as  having  been  paid  had  been  paid.and  promised 
J  pay  the  balunce  in  a  few  days."  Robinson  further  aaya  that 
lie  facts  so  stated  in  his  affidavit  were  sworn  to  in  Court,  and 
lie  Police  Magistrate  in  his  affidavit  substantially  corroborates 
lobinson.  Tn  the  face  of  this,  greatly  as  I  may  regret  that 
iourke  was  itnable  to  be  present  at  the  hearing,  and  to  tender 
^■idence,  and  that  the  case  was  heard  ex  "parte,  I  cannot  see  how 
bis  prohibition  can  he  granted. 

As  to  whether  the  Police  Magistrate  is  to  be  censured,  I  express 
10  opinion,  for  whilst  it  may,  and  no  doubt  does,  seem  unjust, 
(1)  15  N,.S.W.  L.R.  394.  (2)  Idtm.  482. 
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that  under  the  circumstances  Bourke  should  not  have  been 
allowed  the  opportunity  of  being  present  at  the  hearing,  both  of 
the  action  and  the  application  for  a  new  trial,  there  may  have 
been  considerations  presented  to  the  Magistrate  which  pointed 
to  an  injustice  to  the  plaintiff  if  the  adjournment  had  been  allowed. 

A.  H.  Simpson,  J.  This  is  an  application  for  a  prohibition 
against  T.  H.  Wilkinson,  P.M.,  Uudgee,  the  Registrar  of  the  Small 
Debts  Court,  Cobbora,  and  Robinson,  on  the  ground  that  the 
Small  Oebts  Court  had  no  jurisdiction  to  adjudicate  in  the  case 
of  Robinson  v.  Bourke,  as  the  amount  of  the  plaintiff's  demani] 
exceeded  30^,  and  involved  the  investigation  of  a  claim  whicli 
exceeded  that  amount. 

The  plaint  was  for  9^  128.  for  wages,  which  the  particular 
shewed  to  be  made  up  as  follows: — 

...    £141    0    0 
131    s    0 

TobkluicedDe         £9  12    0 


The  plaintiff  is  bound  under  8.  20,  Small  Debts  Recovery  Ael 
to  set  forth  shortly  and  in  substance  his  cause  of  action,  and  i 
seonia  to  me  that  his  particulars  comply  with  this  condition. 

In  Ex  puHe  Gazzard  (1)  the  particulars  shewed  goods  supplio 
to  the  value  of  25i.  la.  6(/.,  less  value  of  goods  credited  15^  98.  ki 
balance  91.  128.  od.  The  only  evidence  that  the  value  of  tli 
goods  credited  had  been  accepted  as  payment  was  an  entry  inth 
plaintiff's  books.  The  Court  held  that  this  was  not  adinissib 
as  evidence,  and  the  prohibition  was  granted;  but  Step/ien,  i 
held  that  if  there  had  been  evidence  to  the  effect  above-men tiont 
the  <lecision  would  have  been  different. 

In  Evans  v,  Wedderburn  (i)  the  particulars  were  in  simili 
form,  except  the  items  on  the  credit  side  were  cash.  On  tl 
rule  nisi  for  prohibition  being  served  on  him  the  plaintiff  di 
continued  the  action.  Wivdf.yer,  J.,  said  (p.  487)  if  the  case  hi 
gone  to  a  hearing  it  would  have  been  cornpetent  for  the  Smi 
Debts  Court  to  see  whether  the  amount  for  which  the  plaint 
gave  the  defendant  credit  had  been  admitUd,  and  whether 
[1)  IflN.S.W,  L.R  394.  (2)  15  N.S.W.  L.R.  482. 
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mlance  had  been  struck  by  the  parties.  In  this  case  it  seems 
fl  me  impassible  to  say  there  was  no  evidence  of  admission  by 
he  defendant  as  to  13U,  (see  Robinson's  affidavit,  paragraph  4, 
mil  T.  H.  Wilkinson's  affidavit).  If  so,  this  Court  cannot  ^^ 
nterfere  by  prohibition,  however  unsatisfactory  the  Court  may 
hink  the  decision.  The  cases  cited  on  the  construction  of  the 
)istrict  Courts  Act,  s.  7,  do  not  throw  any  light  on  this  case,  as 
he  wordinj^  of  that  section  is  entirely  difterent  from  the  wording 
'i  ?.  4  of  the  Small  Debts  Court  Act. 

The  real  wrong  in  the  case  has  been  caused  by  the  Magistrate 
efusing  to  postpone  the  hearing,  although  he  had  a  medical 
<rtificate  that  the  defendant  was  laid  up  in  a  hospital,  and  then 
leoiding  on  ex  parte  evidence  of  the  most  flimsy  character  that 
he  plaintiff  was  entitled  to  succeed.     When  Bourke  applied  for 

new  trial  he  received  a  letter  signed  by  the  magistrate,  stating 
hat  the  application  was  set  down  for  2 1st  July,  and  that  if 
tobinson'e  coMts  were  paid,  the  application  for  a  postponement  of 
he  ca-^e  might  be  considered  a  fair  one.  Bourke  paid  these  costs, 
ut  the  application  for  a  new  trial  was  refused.  If  the  case  had 
ot  been  bt_-!iril  buthind  Bourke's  back,  it  seems  clear  that  it  must, 
r  ought,  to  have  failed.  Though  the  conduct  of  the  Magistrate 
i,in  my  opinion,  open  to  grave  question,  it  does  not  afford  ground 
)r  a  prohibition. 

Rule  discliarged  loitkout  coats. 

Attorneys  for  the  applicant :  Wallace  &  Son. 

Attorneys  for  the  respondent :  Lee,  Colqukoun,  &  Bassett. 
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_  Ex  parte  HALES. 

PtMic  Vehicle  Regulation  Aclt—TrantU  Commitaoneri — By-tans  ^Unrfasonaili 
Prohibilioa — Juaticea — AJiiiavit . 

A  bf-law  (by*Uw  67)  n-hich  mftkea  it  aD  ofTeDue  for  a  driver  o[  u  public  rehiFl 
to  arrive  late  at  any  pablic  itand,  do  matter  froin  what  c«iue,  fieUi  uiireMODibl 
and  tiltra  vires. 

An  iaformation  for  an  offi^aceagamat  the  by-law*  of  the  TrariE>it  ['ommiaBion^n 
cannot  be  laid  byaa  inspector  unteBa  he  hu  received  a  complaint  uiiUir  by-kw  71 

On  an  application  for  a  prohibition  againtt  A  Uagittnte  he  sliouli!  not  make  a 
affidavit. 

Prohibition. 

This  was  a  motion  to  make  absolute  a  rule  nisi  calling  upoi 
Q.  U.  Smithers,  S.M.,  and  A.  Edward,  Inspector  of  Liceuset 
Vehicles,  to  shew  cause  why  a  writ  of  prohibition  should  not  b 
iuued  to  restrain  them  from  proceeding  further  in  the  matter  o 
un  information  laid  hj  A.  Edward  against  W.  Haius,  and  on  thi 
hearing  of  which  W.  Hales  was  fined  209.  and  cost^. 

The  information  charged  Hales  that  he  "  being  the  driver  of  i 
public  vehicle,  to  wit.  an  omnibus  plying  for  hire,  ilid  not  nil 
the  said  omnibus  in  strict  accordance  with  the  time  table,  that  h 
was  due  at  the  Railway  Bridge,  George -street,  Sydney,  at  7*6 
and  did  not  arrive  until  7.51,  and  was  three  minutes  hU 
contrary  to  by-law  57." 

The  grounds  upon  which  the  rule  nisi  was  granted  were  :— 

1.  That  the  Magistrate  had  no  jurisdiction,  as  there  was  m 
evidence  that  there  was  any  person  aggrieved,  or  that  th 
Inspector  had  received  a  complaint  fiom  any  person  ago;rieved. 

2.  That  by-law  57  is  unreasonable  and  lUlrct  vires. 

3.  That  there  was  no  evidence  to  support  the  conviction. 
The  evidence  as  appeared  in  the  depositions  was  as  follows:- 
Beare,  a  transit  officer,  said,  "  On  the  9th  inst.,  I  was  on  <iut; 

ii  George -street.     At  7.5!  I  saw  defendant  driving  'bus  Xo.  13' 
plying  for  hire     ....     He  was  due  to  arrive  at  the  Railwa; 
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Bri'Jg?  at  7.4S  ....  1  stopped  him  and  told  him,  and 
a'ted  him  what  kept  him ;  he  said  he  could  not  get  along." 

A.  Edward,  Inspector  of  Licensed  Vehicles,  said,  "  .  .  .  . 
1  produce  a  copy  oE  the  Government  Gazette  containing  the  by- 

Uics  relating  to  licensed  vehicles I  also  produce  the 

regiater  of  licensed  owner,  drivers,  and  conductors  of  licensed 
vehicles " 

Nothing  appeareil  in  the  depositions  to  shew  that  the  time 
tftble  was  produced  before  the  Magistrate,  but  in  an  affidavit 
svoiQ  by  him  he  said  that  A.  Edward  produced  a  time  table. 

A.  Edward,  \n  his  affidavit,  said,  "At  the  conclusion  of  the 
(videnoe  of  W.  Beare  in  support  of  my  case,  I  aaked  the  defen- 
itnt  whether  he  would  admit  the  by-taws  and  the  time  table, 
ind  on  .such  adniiaaion  being  refused  I  was  duly  sworn,  and 
Wding  the  said  time  table,  the  Government  Gazette  containing 
Uie  .will  by-laws,  and  fegister  of  licenses  in  my  hand  whilst 
pring  evidence,  I  gave  the  evidence  as  appears  in  my  deposition." 

The  part  of  hy-law  57  under  which  the  applicant  was  prose- 
enW  was  as  follows: — 

''  Every  Jriver  who  ab&ll  itart  or  arrive  at  any  public  ataod  or  place,  otherwiie 
ita  in  atrict  accordaace  with  lucb  time  table,  shall  be  guilty  of  an  offence 
igiinil  this  by-taw. " 


By-law  74  wa^ 

"It  Khali  be  Uwfnl  I 


i  follows  :- 


the  Inspector  od  receiving  a  complaint  (rom  the  owner, 
IriTcr,  or  cuiiiiuctor  of  aoj  public  vehicle,  or  from  aLy  penon  uiing  or  intending 
0  uf ,  or  hiring  or  inteniling  to  hire  any  «uch  vehicle,  or  other  perBoa  aggrieved, 
kit  any  of  these  Ii)--Ua'b  have  been  disobeyed,  to  cause  the  person  againat  whom 
iwtaid  cDTnplaiiit  ah.-ill  have  been  made  to  be  ■nrnmoned  to  appear  before  any 
itipeodiuy  Magiatrale  or  Court  of  Petty  SeaaiooH." 

Hamilton,  for  the  applicant.  By-law  57  in  unreasonable. 
Jndet  this  by-law  a  driver  is  liable  even  if  he  is  late  from  no 
•use  of  bis  own. 

[The  Chief  Justice.  If  a  hor.se  in  the  omnibus  were  to  fall 
md  the  driver  wjis  in  consequence  late,  he  could  be  fined  under 
his  by-law  ?] 

Yes.  That  shews  how  unreasonable  the  by-law  is ;  if  it  made 
he  driver  liable  if  he  was  wilfully  late,  then  it  might  be  good. 
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Secondly,  the  time  table  was  not  produced  in  evidence,  and. 
therefore,  there  was  no  evidence  of  the  time  at  which  the  drivei 
should  have  arrived. 

\EdmuTida.     The  Magistrate  sa^s  that  it  was. 

The  Chief  Justice.  It  does  not  appear  on  tho  depoititioD! 
that  the  time  table  waa  before  the  Magistrate,  and  the  disposition! 
cannot  be  supplemented  by  an  affidavit.] 

Though  the  Magistrate  aays  it  wr.s  produced,  Kdvvai-d  onli 
says  that  he  had  it  in  his  hand. 

[The  Chief  Justice  (to  Edmv,T>d9).  Do  you  npptar  for  thi 
Magistrate  ?] 

Edmunds.    No. 

.The  Chief  Justice.  Then  the  Magistrate  should  not  hsv 
made  an  affidavit. 

Cohen,  J.  I  do  not  agree  with  The  Chief  Jti-liri-  on  tha 
point,  because  a  Magistrate's  affidavit  has  been  received  ovemm 
over  again,  to  shew  what  took  place  before  him.] 

The  third  point  is  taken  under  by-law  74.  It  is  only  wheri 
the  Inspector  receives  a  complaint  from  some  person  that  he  cai 
lay  an  information. 

He  was  stopped. 

Edmunds,  for  the  respondent  (Edward).  It  is  within  th 
powers  of  the  Comrai.ssioners  to  make  a  by-law  audi  as  .i7  {se 
B.  16  of  36  Vic.  No.  14).  The  by-law  was  passed  tn  rt:','ulate  th 
traffic  and  prevent  a  driver  loitering  to  pick  up  far.s  or  raciof 
I  admit  that  the  by-law  is  unreasonable  if  it  means  tli.it  a  drivi 
is  liable  no  matter  what  the  cause  of  the  delay  may  be,  l>iit 
submit  it  does  not  mean  that.  It  means  that  he  is  Ii;tlilc  if  lie 
'  wilfully  late.  It  mu.st  be  limited  to  mean  late  tlirnu:.'li  his  ow 
act  or  default,  or  if  he  has  no  reasonable  excuse. 

He  referred  to  Kruse  v.  Johnson  (1). 

As  to  the  second  point,  I  submit  that  the  evidence  sliowa  tlit 
the  time  table  was  before  the  Magistrate. 

Thirdly.     By-law  74  does  not   prohibit   an   Inspector  fro 
laying  an   information  if  the  by-laws  have  been  infringed ; 
(I)  {1S9S]2Q.B.  91. 
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mly  empowerij  him  to  lay  an  informatioD  where  he  lias  not  aeeo        i^n.s. 
lie  offence  committed,  without  getting  instructions  from  the     ExpnrU' 
!Jommist:ioiier,s  to  do  ao.     Suppose  an  Inspector  were  to  see  an         ^''''■■'■ 
iffence  coniiiiitted,  such  as  the  overcrowding  of  an  omnibus,  it 
lonXA  be  absurd  to  say  that  he  must  wait  and  receive  a  complaint 
>efore  he  could  lay  an  information. 

[Owen,  J.  Where  is  there  anything  in  the  Act  to  enable  the 
)i)riimi.ssiorifi;i  to  authorise  any  officer  to  take  proceedings  ?] 

There  is  nothing  in  the  Act  which  enables  them  to  do  that. 

[The  Chief  Justice.  Then  the  Commissioners  would  have 
0  take  pricuedings  and  call  one  of  their  oflGcera  to  prove  that 
he  offence  had  been  committed.] 

There  i.s  nutlung  to  prevent  an  Inspector  or  anyone  else  who 
:nows  that  an  oHence  has  been  committed  from  laying  an  infor- 
ution. 

The  ChiilF  Justice.  T  am  clearly  of  opinion  that  the  prohi- 
dtioQ  t^houKl  go,  and  on  all  the  points  taken.  I  will  deal  first 
rith  th?  secfiiid  ground  taken  in  the  rule  nisi,  that  the  by-law 
iquestion  is  unreasonable.  That  portion  of  by-law  67  which 
aya  that  "  Every  driver  who  shall  start  or  arrive  at  any  public 
SanJ  or  place,  otherwise  than  in  strict  accordance  with  such 
ime  table,  shall  be  guilty  of  an  ofl'ence  against  this  by-law,"  is 
ntiroly  unreasonable,  and  is, therefore,  ttifm  vires.  The  meaning 
[  that  portion  of  the  by-law  is  simply  this,  that  no  matter  what 
lay  be  the  cause  of  the  delay  if  the  driver  is  half  a  minute  late 
e  commits  a  breach  of  the  by-law,  and  is  liable  to  do  less  a 
enalty  than  lOZ.  The  schedule  to  these  by-laws  prescribes  the 
irae  for  each  portion  of  the  journey,  coming  down  as  low  in  one 
istance  to  three  minutes.  If  a  horse  falls  or  casts  a  shoe,  or 
nything  occurs  arising  from  no  fault  of  the  driver,  and  he  be  late 
n  any  portion  of  the  journey, nevertheless  he  becomes  amenable  to 
tilt  by-law.  That  is  SO  monstrously  and  flagrantly  unreasonable 
bat  it  cannot  .stand.  It  is  quite  right  that  the  omnibus  traffic 
bould  be  under  strict  control  and  that  the  drivers  should  not  be 
lloved  to  loiter ;  but  the  by-law  dealing  with  that  matter  should 
e  HO  worded  as  to  enable  the  driver  to  offer  a  reasonable 
icme  for  apparent  default ;   of  course,  the  by-law  could  be  so 
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framed  that  the  onus  of  shewing  that  ahoulii  be  on  the  Jriver. 
But  as  the  by-law  is  at  present,  a  man  may  b.ive  ii  perfect  excuse 
and,  nevertheless,  he  commits  an  offence  and  is  liable  to  a  severe 
penalty. 

The  first  ground  taken  turns  upon  by-law  74 ;  Uiat  hy-lmr 
provides  that  the  Inspector  may  lay  an  inforniation  "  on  receiving 
a  complaint  from  the  owner,  driver,  or  conductor  of  any  public 
vehicle,  or  from  any  person  using  or  intending  to  u.se,  or  hiring 
or  intending  to  hire  any  such  vehicle,  or  othor  person  aggrievni 
that  any  of  the  by-laws  have  been  disobeyed."  In  this  case  the 
Inspector  received  no  complaint  from  any  one  of  those  pereon? 
and,  therefore,  the  Inspector  had  no  power  to  lay  the  inforniaUon 
If  it  was  necessary  to  lay  an  information  in  this  case,  it  sbould 
have  been  laid  by  the  Transit  Commissioners  themselves  througt 
their  proper  officer. 

I  am  also  of  opinion  that  there  was  no  evidence  to  prove  the 
case.  The  Magistrate  was  induced  to  make  an  allidavit  in  tlit 
matter.  When  a  Magistrato  has  decided  a  c;i,se  his  duty  is  at  at 
end,  and  it  is  no  part  of  his  duty  to  maintain  his  judgment.  Il 
he  makes  an  affidavit  for  one  side  or  the  other  be  put.s  liim»^!: 
in  the  invidious  position  of  being  considered  ii  partizan.  Thatii 
a  position  in  which  no  Judge,  whether  high  or  low,  should  allow 
himself  to  be  placed.  The  Magistrate  imuie  a  very  grave 
though  no  doubt  a  perfectly  innocent,  mistake  when  he  -says  iha 
the  time  table  was  produced.  In  Edward's  evidence  he  ijays, '■ 
produce  a  copy  of  the  Government  Gazette  containing  the  by 
laws  relating  to  licensed  vehicles.  ...  1  also  produce  tiv 
register  of  licensed  owner,  drivers,  and  conductors.  .  ,  ."  bu 
he  does  not  say  one  word  about  producing  i1il>  time  table,  and  ii 
his  affidavit  all  he  says  is  that  he  held  the  time  table  in  his  ham 
whilst  giving  evidence.  The  Magistrate,  hmvever,  says  it  wa 
produced,  and  has  made  a  very  grave  mistake.  This  only  shew 
how  unfortunate  it  is  for  a  Magistrate  to  place  himself  in  ih 
invidious  position  of  swearing  an  affidavit  tu  support  his  ow 
ruling.     I  hope  that  a  case  of  this  kind  will  not  occur  again. 

Owen,  J.     I  am  also  of  opinion  that  the  by-law  is  ultra  vire. 

In  Krime  v.  Johitson-  (1),  Lord  Russell,  C.J.,  in  considering  tii 

(1)  [1S98J2Q.B.  99. 
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i]nestaon  of  liow  far  by-laws  may  be  said  to  be  unreaaonable, 
says, "  If  for  instance  they  were  found  to  be  partial  and  unequal 
ID  their  operation  as  between  different  classes;  it  they  were 
manifestly  unjust:  if  they  disclosed  bad  faith;  if  they  involved 
Hucb  oppressive  or  gratuitous  interfereuee  with  the  eights  of 
those  subject  to  tliem  as  could  fiud  no  justification  in  the  minds 
of  reasonable  men,  the  Court  might  well  say  *  Parliament  never 
inieDded  to  give  authority  to  make  such  rules,  they  are  unreason- 
abli;  and  uUra  vires'  But  it  is  in  this  sense,  and  in  this  senae 
only,  as  1  conceive,  that  the  question  of  unreasonableness  can 
pmperly  be  regarded.  A  by-law  is  not  unreasonable  merely 
becBUde  particular  Judges  may  think  that  it  goes  further  than  is 
prudent  or  necessary,  or  convenient,  or  because  it  is  not  accom- 
panied by  a  <]ii;ditication  or  an  exception  which  some  Judges 
may  tb  ink  uugH  to  be  there."  That  lays  down  the  law  very 
clearly  a::;  to  wlion  the  Court  can  say  that  a  by-law  is  unreason- 
able and  ultra  vires.  The  by-law  in  question  is  manifestly 
nnjufit,  and  is  un  nppressive  interference  with  the  rights  of  those 
ffiio  are  subject  tu  them.  It  is  a  cast-irou  by-law  which  gives  a 
driver  no  opportunity  of  explaining  why  it  was  he  happened  to 
be  late.  I  think  it  is  very  desirable  that  the  Transit  Commis- 
uoners  should  have  full  power  to  control  the  traffic,  and  prevent 
the  drivers  of  uuniibuses  from  loitering  or  racing.  A  by-law 
could  be  easily  franied  to  meet  those  cases  which  would  work  no 
injustice,  and  which  would  give  the  driver  an  opportunity  of 
eiplaiaiiig  why  he  was  late  at  his  destination. 

i  also  agi'ee  in  thinking  that  a  Magistrate  should  not  make  an 
affidavit  as  to  what  takes  place  before  him.  By  so  doing  he 
puts  himself  in  an  unseemly  position,  and  one  of  apparent 
anta^'unism  tu  one  i^ide  or  the  other. 

Cohen,  J.  I  urn  also  of  opinion  that  the  by-law  is  unreason- 
able, and  that  the  Inspector  cannot  lay  an  information  except 
under  by-law  74. 

With  regard  tu  .Magistrates  making  affidavits,  on  the  whole,  I 
am  prepared  to  ayree  in  thinking  that  it  is  an  undesirable  thing 
for  a  Magistrate  to  do.  But  in  justification  of  the  Magistrate's 
conduct  in  this  ouse,  I  desire  to  ^ay  that  it  has  been  the  rule 
where  there  litis  been  a  conflict  of  testimony  as  to  what  took 


CASKS   AT   LAW. 


.   W.  fc. 


1898.        place  before  a  Magistrate,  to  take  the  affidavit  of  the  Magistrate 

Exparit     on  the  subject.     In  this  year  there  were  two  casea  at  least  before 

H*LKs.      |.[jg  CQurt  in  which  Magistrates  made  affidavits.     I  refer  to  Ex 

Cohen  i.     parte  Mylecharane  (1),   and   Ex  parte  Bourke,  which   is    now 

awaiting  Judgment  (since  reported  ante,  p.  370).     In  those  cases 

no  exception  was  taken  to  the  Magistrates  making  affidavits.     I 

merely  mention  those  cases  as  a  justification  of  the  Magistrate  in 

this  case,  but  I  agree  that  it  is  a  much  more  wholesomu  rule  tbat 

Magistrates  should  not  make  affidavits  at  all,  and   if   further 

evidence  is  required  the  Court  coutd  refer  the  matter   to  the 

Magistrate  for  a  report. 

Rule  absolute  wit/i  costs. 

Attorney  for  the  applicant :  A.  Muddle. 
Attorneys  for  the  respondent:   Waldron  <&  Dawfon. 

(1)  19N.S.W.  L.R.  7;  UW.N.  125. 
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R.  ,:  ALICE  SHORT. 
Ci-imiHol  /im— '^;xceW  caae — Error  on  the  record — Jun/  improjierli/  sicont.  _ 
On  the  trial  of  a  prisoner  one  of  the  jurymen  was  t&lcen  ill  snd  the  reuiikining 
jurymen  were  discharged  bat  did  not  leave  the  box.  Another  jury uian  wa>  then 
ulled  aD.l  sworu.  but  the  Other  eleven  juryineo  were  not  re'iworn.  Htld,  the 
puint  could  not  be  raiaod  by  special  case  under  s.  (22  of  the  Criminal  I.aw  Amend- 
ment Act,  but  ehould  )iave  been  raised  by  way  of  error  on  the  record.  Held,  on 
>  motion  to  rtverse  tiie  judgment  for  error  on  the  record,  that  the  remamiuK 
electa  jurymen  should  liave  been  re-sworn,  and,  therefore,  the  trial  had  taken 
place  befi>re  an  improperly  coDitiluted  tribunal,  and  judgment  was  reversed. 
Sonblf,  that  the  prisoner  could  not  consent  to  being  tried  by  a  jury  which  had 
net  been  properly  aworn. 

Cbown  Case  Resebted. 

The  following  special  case  was  stated  by  G.  B.  Simpson,  3.: — 
"Tlie  prisoner  was  convicted  of  manslaughter  before  me  on 
August  .5th  la-st,  uik!  wa.-}  sentenced  to  five  years'  penal  servitude. 
During  the  opening  of  the  Crown  Praseeutor  one  of  the  jurors 
•Fa^i  taken  ill.  Hl'  was  seen  by  Dr.  Jamieuoo,  who  informed  me 
that  the  jurur  -was  not,  in  his  opinion,  fit  to  sit  iu  the  case.  I 
uked  tht^  Crown  Prosecutor  what  was  to  be  done  ?  He  said :  '  I 
suppose  the  case  will  have  to  stand  over  until  the  next  sittings.' 
Hereupon,  as  I  iiiiilerstood,  a  consultation  or  conversation  took 
place  between  the  Crown  Prosecutor  and  Mr.  Levien,  the  prisonet'a 
Uturney,  ami  in  order  that  the  trial  might  proceed,  the  prisoner, 
after  Iwing  advised  by  her  attorney,  consented  to  the  eleven 
jurora  being  coiiKidered  as  discharged  and  recalled,  and  said  siie 
did  not  irts/t  lo  challenge  any  of  them.  As  there  was  no  other 
cose  for  trial  on  the  5th  August,  I  had  discharged  the  remainder 
of  the  jury,  and  a  difficulty  suggested  itself  about  obtaining  the 
services  of  a  juror  iu  the  place  of  the  one  who  had  been  taken 
ill.  The  deputy  i.)ieriff  reported  to  me  that  two  or  three  jurors 
were  still  within  the  precincts  of  the  Court,  and  I  asked  Mr. 
Lexiien  if  he  woukl  accept  the  first  person  whose  name  should  be 
calted  by  the  associate.  He  said  he  *  would  like  to  hear  the  name 
called  first.'    This  was  done,  and  the  person  whose  name  was 
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1898.        firat  called  took  his  place  in  the  jury  box,  and  wos  sworn  witboot 

R.  any  objection.     The  prisoner  was  then  given  in  charge  to  tlie 

AuckSkort.  ju^'-     Nothing  was  said  about  the  reinaininf;  eleven  jurors  beiag 

re-sworn.     They  were  not  re-sworn.     The  eleven  jurymen  h»(i 

never  left  the  box  after  having  been  originally  sworn. 

"  After  the  jury  had  found  the  prisoner  guilty,  Mr,  Lcvien 
addressed  ine  as  follows:— 'After  the  jury  were  sworn  one ol 
the  jurymen  became  ill,  and  was  unable  to  act,  ami  was  with- 
drawn. Another  juryman  was  sworn.  The  indictment  wastben 
read  over  to  the  twelve  jurors,  and  prisoner  given  in  charge  again. 
The  remaining  jurymen  ought  to  have  been  re-sworn.  I  want 
reserved  for  the  consideration  of  the  Full  Court  the  ijuestion 
whether  the  eleven  jurymen  who  were  discharged,  should  not 
have  been  re-aworn,  and  whether  there  has  not  been  a  mis-trial  f' 

"  I  reserve  for  the  consideration  of  the  Supreme  Court  tht 
question  whether,  under  the  circumstances  above  stated,  tbe 
eleven  jurors  should  have  been  re-sworn,  and  whether  as  they 
were  not  resworn,  there  has  been  a  mis-trial  V 

Wade,  for  the  Crown,  objected  that  the  special  case  could  not 
bo  heard.  The  point  is  that  the  tribunal  was  not  properly  con- 
stituted to  try  the  prisoner.  If  the  Court  are  of  opinion  tbat 
there  has  been  a  mis-trial,  the  proper  order  to  be  granted  is  n 
venire  de  novo.  But  a  decision  upon  a  special  casiu  under  s.  Hi 
is  final,  and  if  the  prisoner  be  discharged,  the  Cruwn  cannot  pui 
her  on  her  trial  again.  Tbe  proper  way,  therefore,  to  bring  this 
point  before  tbe  Court,  is  by  writ  of  error  under  s.  +27.  whtn  the 
Court  may  order  a  venire  de  novo:  R.  v.  MeUor(\),  R.  v.O'Keffe 
(2). 

Gannon  and  Mack,  for  the  prisoner. 

TuE  Chief  Justice.  I  am  of  opinion  that  Mr.  Wade'e  conten- 
tion is  correct,  and  that  we  must  refuse  to  bear  this  wpccial  caae. 
But  the  record  may  still  be  made  up,  and  the  matter  brought 
before  us  under  s.  427.  Then  if  we  are  of  opinion  that  the 
prisoner  has  suffered  any  substantial  wrong,  we  shall  declare 
that  there  has  been  no  trial. 

Stephen  and  Cohen,  JJ.,  concurred. 

Objection  svsfained. 
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Wvde.     Will   the  Court  affirm  the  judgment   of   the   Court        is9t 
\x\ovr  ?     I  see  that  was  the  order  made  iu  Mellor's  Case.  r. 

The  Chief  Jlstiue.     No,  we  merely  aay  that  we  do  DOt  enter-  ^jjc^'g, 
tain  the  special  cuse. 

On  the  27tli  October,  a  motion  was  made  on  behalf  of  the 
prisoner  to  reverse  the  judgment  herein  for  error  on  the  record. 

The  record  waa  as  follows : — 

"B«  it  riMnemliertd  kt  the  Supreme  Court  holdeii  at  Sydney  in  the  colony  of 
New  Soutli  Wales  oq  the  25th  July  before  the  Hon.  O.  B.  Simpson  a.  Judge  of 
tbe  uid  Supreme  Cuurt  which  same  Court  ie  duly  continued  and  adjourned  by 
the  uid  Jud^e  uutil  the  5tb  August  mi  indicCment  was  duly  preBHuted  And  liled 
iu  the  uid  Cuurt  by  C  O,  Wade  Barrister  at  Luw  being  tlia  otBcer  duly  appointed 
to  prosecute  for  Her  llajeaty  iu  this  behalf  being  present  in  the  said  Supreme 
Cuurt  at  Sydney  afurcsaid  on  the  said  dth  August  charges  that  Alice  Short  ou  the 
lOlh  July  18^9  at  Nurtb  Sydney  io  the  colony  aforesaid  did  felonioualy  and 
uuliciously  murder  M.  S.  Oettens  whereupon  on  this  5th  August  1S98  before  the 
aid  Hon.  O'.  B.  Siiniiaint  a  Judge  ol  the  said  Supreme  Uourt  aforesaid  come  a* 
well  ihe  said  C.  '-•■  Wade  Kiq.  Iterrister  at  Law  being  tba  officer  duly  appointed 
u  aforesaid  ua  tliu  nuliI  Aiice  Short  in  ber  proper  person  and  having  bad  hearing 
of  the  said  iiidictmi^nt  the  said  Alice  Short  was  iustautly  to  speak  in  this  Court 
kair  she  would  acquit  herBalf  of  the  premises  aforesaid  above  charged  and  imposed 
upon  bee  who  saitti  that  she  is  not  guiLty  of  the  felony  aforesaid  in  the  iudiotnieot 
■toresaid  above  allci;':d  agaiust  her  and  therefore  of  the  good  and  evil  thereof  doth 
pat  herself  upon  the  country.  And  the  said  C.  Q.  Wade  Esq.  Barrister  at  Law 
bciug  the  ottiuer  duly  appointed  aa  aforesaid  doth  follow  for  our  said  Lady  the 
(JuevD  dotb  so  liktniae  and  thereupon  before  the  said  Hon.  O.  B.  Simpaotia. 
Judge  of  the  said  Cuurt  come  as  well  the  said  G.  G.  Wade  Esq.  Barrister  at  Law 
beuig  the  olbuer  duly  appointed  as  afoiesaid  as  the  said  Alice  C-hort  in  her  proper 
pwaon  and  the  jiirora  of  the  jury  by  V.  E.  B.  Maybury  Esq.  sheriff  of  the  said 
iwlony  outbis  heliall  tmpauelled  and  returned  being  called  come  who  beiDg  uhoaen 
tried  and  >Hurn  to  speak  the  truth  of  and  upon  the  premises  in  the  indictment 
sioreaaid  above  apci^ilied  are  uuablo  to  speak  the  truth  of  and  upuo  the  premises 
id  tiie  indictment  aforenaid  above  speeihed  by  reason  of  one  of  the  jurors  so  called 
tbLsen  tried  and  bnocu  to  speak  the  truth  as  aforesaid  by  name  J.  Gibson  being 
ill  and  Dufit  to  try  and  determine  the  premises  aforesaid.  And  whereas  the  said 
Alice  Short  being  B<lviied  by  her  attorney  so  to  do  consents  to  the  eleven  remain- 
log  Jurors  so  called  as  aforesaid  being  considered  as  discharged  and  recalled  and 
the  uid  .Alice  r^hort  aaith  she  does  uot  wish  to  challenge  any  of  the  said  eleven 
jorori  so  called  an  ^ifcresaid.  And  whereas  it  is  reported  to  the  said  Hon.  0.  B. 
Sim/mu  a  Judge  of  the  said  Supreme  Court  as  aforeasid  that  two  or  three  of  the 
jnron  so  empaiit'lled  and  returned  by  the  Sheriff  of  the  said  colony  as  aforesaid 
are  still  icithin  the  precincts  of  the  said  Supreme  Court  the  Hon,  G.  B.  Simptoa  a 
Judge  of  the  said  Supreme  Court  us  aforesaid  asks  the  said  attorney  for  the  said 
Ahce  Short  if  he  uill  accept  the  first  person  whose  name  shall  be  called  by  the 
Awoeiste  to  the  saiil  Hod.  G.  B.  Simpson  as  such  Judge  as  aforesaid  whereupon 
the  said  attorney  for  the  Said  Alice  Short  makes  answer  that  be  would  like  to 
hear  the  oame  of  the  said  juror  called  brst  whereupon  the  name  of  Richard  Coiens 
one  of  the  jiiroia  M  empanelled  and  returned  as  afoiesaid  is  called  by  the  said 
Aswi'iate  and  the  s»id  R.  CozeoB  tabes  his  place  in  the  jury  box  and  is  without 
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tmy  olijuction  by  the  wid  Alice  Short  twom  to  ipc&k  the  truth  of  <Dd  npoD  Uw 
-  premuea  io  tlie  iadictment  aforenid  above  ipecitied  Aod  whereu  the  eleia 
ramaioing  jurymen  m  nforeaaid  have  not  left  the  jury  boi  after  having  be«D  lint 
j_  swors  and  they  ire  not  re-sworn  And  whereas  the  said  Alice  t>hort  is  npou  ilw 
laid  premiiei  in  the  indictnieat  above  specified  given  in  charge  to  the  uji  jury 
Bod  the  Bsid  jury  do  aay  that  the  aaid  Alice  Short  ia  guilty  of  inaailan^hlir 
Therefore  it  ia  considered  by  the  Court  liere  that  the  uid  Alice  Short  thall  bt 
kept  to  penal  servitude  for  the  period  of  5  year*." 

The  error  assigned  was  "  that  by  the  said  record  it  appears 
that  the  said  jury  was  not  duly  sworn  to  try  the  issue  raised 
upon  the  said  trial,  and  that  the  judgment  against  her  upon  tbe 
verdict  of  tbe  said  jury  at  the  said  trial  given  is  void." 

Miick  (Gannon  with  him),  for  the  prisoner.  When  one  of  the 
jurymen  was  taken  ill  the  jury  was  discharged,  and,  therefore, 
the  eleven  jurymen  who  reinained  in  the  box  should  have  been 
re-Bwom  when  another  juryman  was  called  :  R.  v.  Edwards  (1); 
R.  V.  Scalbert  (2).  It  may  be  contended  by  the  Crown  that  the 
prisoner  gave  her  consent  to  be  tried  in  this  way.  In  the  first 
place  I  submit  that  she  did  not  give  her  consent  to  this  coum. 
Secondly,  even  assuming  that  she  did,  I  submit  that  she  ha<l  no 
power  to  consent  to  be  tried  before  a  j\ny  which  bad  not  beeu 
sworn  :  R.  v.  Bertrand  (3). 

Wade,  for  the  Crown.  Although  I  admit  that  it  is  usual  to 
re-swear  the  jury  where  a  juryman  is  taken  ill  and  another  jury- 
man has  to  be  called,  I  submit  that  it  is  not  necessary.  In  the 
case  of  R.  v.  Joyce,  referred  to  in  the  note  to  R.  v,  Scalbcrl  (2;, 
where,  on  a  juryman  becoming  ill,  another  juryman  was  suoni, 
the  remaining  eleven  were  not  re-sworn. 

He  also  referred  to  Hale's  Pleas  of  the  Crown,  vol.  II.  296,  on 
this  point. 

Secondly,  assuming  that  the  jury  should  have  been  re-sworn 
then  1  submit  that  it  was  a  mere  irregularity,  and  thai  the 
prisoner,  having  consented  to  it,  is  bound  by  the  consent  (s.  470). 

[Owen,  J.  Can  a  prisoner  consent  to  being  tried  by  a  jury 
that  has  not  been  sworn  ?] 

A  prisoner  can  give  any  consent  which  might  lawfully  be 
given  in  a  civil  case.     R.  v.  Bertrand  (3)  was  decided  before  s. 


(1)  4  T.u 


(2)  2  Leach  6S0. 
(3)  L.R.  1  P.C.  620. 
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470  was  pa-ssec].     That  sectioD  was  passed  to  meet  such  a  diffi-        J868. 
culty  as  occurred  in  that  case.  H. 

[Owen,  J      Could  a  party  to  a  civil  action  consent  to  have  hia  AliobSfobt. 
case  tried  before  a  jury  which  had  not  been  sworn  ?] 

If  there  wa.s  an  informality  in  the  swearing  of  a  jury,  and  the 
party  consenteil,  he  could  not  afterwards  raise  the  point.  The 
Conrt  had  juri.^diction  to  try  the  prisoner,  and,  therefore,  not 
sirearing  the  jury  was  nothing  more  than  an  irregularity ;  it  was 
not  a  (juestion  of  jurisdiction. 

[Stephen,  J.  The  record  does  not  say  that  the  prisoner  con- 
sented to  being  tried  by  a  jury  which  had  not  been  sworn.] 

It  no  doubt  Joes  not  appear  in  the  record,  but  the  record  could 
be  amended.  Under  s.  427  no  judgment  shall  be  reversed  for 
error  on  the  record,  unless  some  substantial  wrong  appears  to 
have  been  done,  or  some  other  miscarriage  of  justice  occasioned. 
Here  the  irregularity  did  not  do  any  substantial  wrong,  or 
occasion  any  miscarriage  of  justice. 

Stephen,  J.  We  ought  not  to  allow  the  slightest  doubt  to 
exist  US  to  tliis  point.  The  question  we  have  to  determine  ia, 
whetlier  the  prisoner  was  tried  by  a  properly  constituted  tribunal? 
It  appears  that  twelve  jurymen  were  sworn  to  try  the  case,  and 
that,  owing  to  tlie  illness  of  one  of  them,  they  were  discharged, 
1  take  it  that  they  were  discharged  from  their  oath,  though  they 
Ji<i  not  physically  leave  the  box.  Another  juror  wa.'*  then  called 
an'l  sworn,  but  the  remaining  jurors  were  not  re-sworn.  If  that 
is  a  propfr  cnurse  to  take,  they  might  just  as  well  have  left  the 
boit  and  gone  to  their  lunch,  and  coming  back  again  started  to 
try  the  pri-soni^r  without  being  sworn.  It  is  quite  clear  on  the 
authorities  that  the  remaining  eleven  jurymen  should  have  been 
re-sworn. 

Then  it  is  said  that,  if  the  jury  were  not  properly  sworn,  the 
conviction  sliould  not  be  set  a.side,  because  the  prisoner  consented 
to  the  course  which  was  taken.  I  do  not  think  that  it  is  neces- 
sary to  consider  that  point,  because  it  does  not  appear  on  the 
record  that  the  prisoner  did  consent.  I  may,  however,  say,  so 
that  no  wrong  impression  shall  exist,  that  I  do  not  think  that  a 
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prisoner  coald  give  his  consent  in  such  a  ca^e.  It  is  sai^  tbat  ■ 
prisoner  can,  under  s.  *70,  with  the  advice  of  his  counsel,  give 
any  consent  which  might  be  given  in  a  civil  case.  Even  in  i 
civil  case  I  should  not  hold  that  the  parties  could  consent  to  tlie 
"  trial  of  a  case  before  a  jury  who  were  not  properiy  swom.  In« 
civil  case  parties  might  consent  to  a  matter  being  referred  to 
arbitration,  but  would  it  for  a  moment  be  contended  that  the 
prisoner  could  give  his  consent  to  his  trial  taking  place  before 
any  tribunal  other  than  that  appointed  by  law  ?  The  question 
was  not  whether  the  Court  had  jurisdiction,  but  whether  the 
prisoner  was  tried  before  a  properly  constituted  tribunal.  In  my 
opinion  it  is  just  as  if  there  had  been  no  trial  at  all,  the  prisoner 
having  been  tried  by  a  jury  who  had  not  been  sworn.  The 
judgment  must,  therefore,  be  reversed  for  error  on  the  record. 

Owen,  J.  I  am  also  clearly  of  opinion  that  the  prisoner  hw 
never  been  tried  at  all,  inasmuch  as  the  trial  took  place  before  a 
tribunal  which  is  not  recognised  at  law — a  jury  which  had  not 
been  sworn.  When  the  Jury  was  discharged,  the  eleven  jurors 
were  in  exactly  the  .same  position  as  the  other  members  of  tlie 
panel  who  had  not  been  sworn  in  the  case,  and  were  simply 
members  of  the  public  in  Court.  They  had  no  duty  to  perform 
in  respect  to  the  prisoner  or  the  evidence  before  them. 

The  proper  and  only  course  to  pursue  was  to  re-swear  the 
whole  of  the  jury  just  as  if  a  fresh  jury  had  been  drawn  from 
the  panel.  In  Arckbold's  Criminal  Cases,  19th  Ed.,  182.  it  is 
laid  down, "  If  one  of  the  jury  die  before  the  delivery  of  the 
verdict,  the  remaining  eleven  will  be  discharged,  and  a  new  jmy 
may  be  at  once  sworn,  or  a  new  juror  added  to  the  eleven  ,  .  ■ 
So  also  if  one  of  the  jurors  be  taken  so  ill  that  he  is  not  able  to 
proceed  with  the  trial.  In  case  another  juror  is  so  added  to  the 
eleven,  they  must  be  sworn  anew,  and  the  prisoner  must  agun 
have  his  challenges."  Then  it  is  said  that  the  prisoner  consented 
to  being  tried  in  this  way.  I  am  clearly  of  opinion  that  she  h*d 
no  power  to  consent  to  being  tried  by  such  a  quasi  tribunal  «a 
this,  and  further  than  that,  I  do  not  think  tbat  this  matter  was 
brought  under  her  notice,  and  tbat  she  did  in  fact  consent  to 
being  tried  by  eleven  jurymen  who  had  not  been  sworn  in  the 
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CoHES,  J.  I  agree  In  my  opiDion  there  haa  been  no  trial  before 
a  properly  constituted  tribunal.  When  the  eleven  jurymen  were 
iliaehargecl,  they  were  discharged  from  their  oaths,  and  the  trial,  auo^  g,[, 
therefore,  took  place  before  eleven  jurymen  who  were  not  sworn 
to  try  the  case.  On  the  other  point,  I  am  also  of  opinion  that 
the  prisoner  had  no  power  to  give  her  consent  to  being  tried 
before  jurymen  who  had  not  been  sworn. 

Prisoner  discharged.     Judgment 
reversed  for  errw  on  the  record. 

Attorney  for  the  prisoner:  R.  H.  Lerien. 
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REGINA  B.  KERMOND. 

_  Crimitlai   tain — Perjnjy  -  Jndidal   proeeeiUniji — Enquiry  htfon    Court  of  I'tt') 

Sesnioni— IndKlabte  offence, 

A  proceeding  bufore  a  Court  of  Petty  Seuioos  to  commit  a  pri'uiif  r  to  takt  liu 

tri»l  for  >n  iadiutable  offence  ii  a  judicial  ptoceedbg,  and,  therefore,  ajiy  perm 

eDdeavouriDg  to  perauade  Roother  to  make  *  false  itatement  on  ustli  before  auch 

Court  may  be  convicted  under  a.  290  of  the  Crimiual  I.aw  Amenilmeut  Act. 

Crown  case  reserved. 

Special  Case  stated  by  Steplien,  J. 

"This  prisoner  waa  convicted  before  me  at  the  Inst  Mudjrec 
Assizes,  under  s.  296  of  the  Criminal  Law  Araemluient  Act,  of 
endeavouring  to  persuade  or  induce  one  James  Ernewt  Spradbruff 
to  make  a  false  statement  on  oath  in  a  judicial  pn )C'.i;cling  thci 
pending  in  the  Court  of  Petty  Sessions  holden  at  Miidgee,  &c. 

"It  appears  that  one  James  Ryan  had  been  broujjbt  before  a 
Police  Court  on  the  7tb  May  laat  on  a  warrant  charrriui;  him  witt 
stealing  a  heifer.  The  case  was  adjourned  by  tbf  presijinj 
Justice  until  the  I6th  of  that  month,  when  Ryan  was  comniittei 
for  trial.  It  was  during  the  interval  that  the  prisoner  coniniitte< 
the  alleged  ofTence  in  respect  whereof  he  was  convicted,  hi 
endeavouring  to  persuade  Spradbrow  to  give  falsi-  evidence  a 
the  adjourned  hearing  of  the  case  against  Ryan.  Tbu  point 
am  about  to  submit  was  not  taken  by  the  priBODct-'tt  advocatt 
but  I  reserved  it  for  the  opinion  of  the  Court. 

"  The  question  for  the  decision  of  the  Court  is  whether  I  ougb 
not  to  have  directed  an  acquittal  on  the  ground  that  tli 
proceeding  above-mentioned  was  not  a  judicial  one  within  t)i 
meaning  of  the  section  296. 

"I  sentenced  the  prisoner,  but  allowed  Mid  to  enter  int 
recognizances  to  surrender  himself  in  execution." 

Watt,  for  the  prisoner.  Under  s.  296,  under  which  the  prisont 
was  convicted  in  this  case,  it  is  only  a  person  who  fnd'.avoiii 
to  persuade  another  to  make  a  false  statement  on  oath  in 
jiulicifd    proceeding    who    can    be    convicted.     I    stilunit  tin 


(OL  XlX.]  CASlCS  AT  LaW.  393 

jreliminary  procecdiiiifa  in  the  case  of  aa  indictable  offence  igps. 
>eforo  Justices  are  not  "jvdicial"  proceedings,  because  the  ~r^ 
'asticea  have  no  power  to  finally  determine  the  matter  one  way  g^^^j,  , 
ir  the  other.  The  Justices  can  only  dismiss  the  case  or  commit 
he  prisoner  to  take  hh  trial.  In  the  former  case  that  does  not 
inally  determine  the  matter,  because  the  Attorney -General  could 
till  file  a  bill.  In  tht;  latter  case  it  is  clear  that  the  Justices  do 
lot  finally  determine  the  matter.  The  Justices  do  not  act  as  a 
^urt  of  Justice :  Co^-  v.  Coleridge  (I),  It  is  only  where  the 
Dstices  have  summary  jurisdiction  that  the  proceedings  before 
hem  can  be  said  to  \>u  judicial  proceedings:  R.  v.  Webster  (2). 
'he  enquiry  before  Justices  in  thecaseof  an  indictable  offence  ia 
.  ministerial  proceeding,  and  can  no  more  be  said  to  be  a  judicial 
Toceeding  than  the  iirrest  by  a  constable.  It  is  a  necessary 
ttribute  to  judicial  puwer  that  the  person  exercising  that  power 
an  pass  sentence  :  It.  v.  Tomlinson  (3). 

[  IFck/c  referred  tu  Kimber  v.  The  Press  Association  (4).] 

In  that  case  the  Ju.stices  had  power  to  finally  determine  whether 
r  not  a  summons  should  issue.  The  test  of  whether  a  proceeding 
I  judicial  or  not,  i^  whether  the  Justices  have  power  to  finally 
etermine  the  matter  or  not. 

Waule,  for  the  Crown,  was  not  called  upon. 

The  Chief  Jdstice.  In  this  case  the  prisoner  was  indicted 
nder  a,  29C,  for  "  L'liileavouring  to  persuade  one  Spradbrow  to 
lake  a  false  statuLiunt  on  oath  in  a  judicial  proceeding  then 
mding  in  the  Court  of  Petty  Sessions."  It  appeared  that  one 
yau  hail  l>een  brouyfit  before  the  Court  of  Petty  Sessions  on  a 
arrant  charging,'  him  with  stealing  a  heifer.  After  certain  evi- 
;nce  had  been  given  the  case  was  remanded.  During  the 
terval  the  prisoner  saw  Spradbrow,  and  endeavoured  to 
srsuade  him  to  give  false  evidence  before  the  Magistrate.  Now 
le  point  is  taken  that  these  proceedings  before  the  Magi.'^trate 
ere  not  judicial  proceedings.     1  am  of  opinion  that,  although 

(I)  1  B-  *  C.  37.  (3)  C.C.  R.  49. 

{2)  1  N.S.W.  L.R.  325.  (4)  [I893J  1  Q.B.  66. 
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I8»8.        these  proceedings  were  of  a  preliminary  nature,  they  were  jiidiciil 
R.  proceedings.     To   hold   otherwise   would    be   to   bring  about  ■ 

Kebmohd.  dangerous  state  of  things,  for  it  would  enable  persons  with 
impunity  to  endeavour  to  persuade  others  to  give  false  evideme 
in  order  to  induce  Magistrates  not  to  commit  accused  persons  to 
take  their  trial.  The  view  wo  now  take  is  the  same  as  the  vie» 
taken  by  Lord  Esher,  in  Kimher  v.  The  Press  Association  {l\ 
where  he  says, '  That  being  so,  itis  necessary  to  con.sider  whether 
the  proceedings  on  the  application  for  the  issue  of  a  suiiiinon»  in 
the  present  case,  were  proceedings  which  must  end  in  a  fiixl 
decision.  Now,  if  the  Magistrates  refused  to  allow  the  suiiinion* 
to  be  issued,  that  would  be  a  final  decision  of  the  matter.  If  they 
issued  the  summons  there  must  be  a  further  inijuiry  ami  the 
matter  might  go  on  to  trial."  And,  at  p.  70,  Lord  Eslifi-  says, 
referring  to  s.  19,  which  gives  the  Magistrates  discretion  to  hoM 
the  enquiry  in  open  Court :  "  As  I  have  already  said,  s.  19  hasno 
application  to  the  case  of  an  application  for  the  issue  of  a 
summons.  You  have,  therefore,  only  to  consider  the  first  section 
of  the  statute,  which  provides  that '  in  all  cases  it  shall  be  lawful 
for  such  Justice  or  Justices  to  whom  such  charge  or  complaint 
shall  be  preferred,  if  they  or  he  shall  so  think  fit,  instead  of 
issuing  in  the  first  instance  his  or  their  warrant  to  apprehend 
the  person  so  charged  or  complained  against,  to  issue  hifi 
or  their  summons  directed  to  such  person,  requiring  him  to 
appear  before  the  said  Justice  or  Justices,  etc.,  therefore,  under 
that  section,  the  Justices  are  acting  judicially  in  a  judicial  pn>- 
ceeding,  in  considering  the  application  for  the  issue  of  a  summons, 
and  by  the  law  of  England  the  proceeding  must  be  in  open 
Court."  Lord  Usher  is  there  referring  to  the  very  Act  (11  &  H 
Vic.  c.  42)  under  which  the  proceedings  were  taken  in  this  case. 
I  am,  therefore,  clearly  of  opinion  that  the  prisoner  w»a 
rightly  convicted. 

Owen,  J.,  and  Cohen,  J.,  concurred. 

ConvictioH  sustained. 

Attorney  for  the  prisoner :  J.  A.  Gorrick,  agent  for  Q.  Davidson 
(Uudgee). 

(1)  [1893}  1  Q.B.e5. 
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BOROUGH  OP  RANDWICK  v.  DANGAR. 
Pnvg  CoancU,  appeal  to— Appealable  amount.  ^ 

The  plaiutilt  borough  OD  >  ipeciftl  cue  aUted  for  the  opinion  of  the  Fnll  Court 
ebtaineil  judgmeDt  for  289/.  13a.  9d,,  being  niuDicipal  rates  due  from  the  defen- 
lUnt  for  1S97.  The  defendant  moved  in  Cliambera  for  leave  to  appeal  to  the 
Privy  Coaneil  from  thia  jadgment  on  an  affidavit  shcwiofi  that  the  plaiDtiBi  also 
ckimeil  ■  further  Bum  of  2691.  138.  Qd.,  being  the  retea  dac  for  189S,  and  Cohen, 
1..  granted  leave  to  appeal.     Held,  that  leave  to  appeal  ihould  not  have  been 

This  was  sn  application  to  confirm  an  order  made  by  Mr 
Jnatice  Cohen,  granting  the  defendant  leave  to  appeal  to  the 
Privy  Council  (15  W.N.  56). 

The  plnintifTe  sued  the  defendant,  as  nominal  defendant  for 
the  Australian  Jockey  Club,  to  recover  the  sum  of  2891.  ISa.  4d. 
allegeil  to  be  due  for  rates  on  Randwick  Racecounse,  and  on  a 
special  case  the  Pourt  ordered  a  verdict  to  be  entered  tor  the 
plaintiUs  for  that  amount.  In  the  affidavits  filed  in  support  of 
the  application  for  leave  to  appeal  to  the  Privy  Council  from 
that  judgment,  it  appeared  that  the  plaintiffs  claimed,  not  only 
the  sum  of  289/.  138.  id.,  which  were  rates  due  for  the  year  1897, 
hut  also  a  further  siim  of  289/.  IZs.  id.  due  for  the  year  1898. 

Pring,  tor  the  defendant 

Pilcher,  Q.C.,  and  Browning,  for  the  plaintifTa 

The  Court  called  upon 

Pring.  The  amount  in  dispute  between  the  parties  is  over 
500i. 

[The  Chtek  Justice.  How  do  yon  get  over  the  case  of  the 
Munwipalit'/  of  Gundagai  v.  Norton*  (1)]. 

*  In  that  case  there  woi  a  petition  by  the  defendant  to  the  Privy  Coancil  to 
rtKiad  the  order  of  the  Full  Court  giving  the  plaintiffH  leave  to  appeal  to  tfa« 
rnvy  C'lancil,  and  the  Privy  Council  rescinded  that  order  ;  but  it  it  not  cle«r 
tiactly  on  what  groundt  that  order  waa  reocinded,  beoauie,  M  far  aa  can  ba  aacer- 
tained,  uo  reaaons  tor  their  jndgmeDt  were  given. 

(1)  I6N.S.W.  LR.4e9;llW.N.9i. 
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No  report  of  that  case  before  the  Privy  Couiifil  lias  Wm 
r  published,  and  after  the  appeal  went  home  an  Act.  of  ParliBUi«n( 
wan  passed  validating  the  incorporation  of  the  munictpaliU.flnd, 
tht-reiore,  tlit^re  was  no  more  than  IHl.  in  disputt'  lietween  (lie 
parties,  and  the  plaintitta  were  not  prejudiced  by  the  juJgment 
to  any  extent  beyond  ifil.     Here  there  is  more  than  -iOO^  atissae. 

[The  Chief  Justice.  In  the  ease  of  In  re  Tii.dal  (1)  the 
Court  refused  leave  to  appeal.] 

In  that  case  there  was  nothing  to  shew  that  Timhil'^  iDcume 
would  continue,  and,  therefore,  it  was  not  shewn  that  more  than 
250i.  was  involved  between  the  parties.  Here  tin-  Australian 
Jockey  Club  have  a  lease  of  this  land  for  14  or  1',  years,  and, 
therefore,  the  rates  will  be  payable  on  the  land  for  those  years 
if  this  judfrment  is  not  reversed.  In  Peacock  v,  Pou-dl  (2)  this 
Court  granted  leave  to  appeal  in  a  similar  case  to  this.  Here 
there  is  more  than  oOOi.  in  dispute  betiveen  tlif  ^^n  mi:  parti ts. 
That  is  the  distinction  pointed  out  in  the  cases  of  the  Wavertra 
SailiTig  ahip  Co.  v.  Love  (:l),  and  In  re  Bonang  G.  M.  Cu.  (4). 

[The  Cbief  Jit.stice.  If  there  is  any  doubt  about  our  power 
to  grant  leave  to  appeal,  it  would  be  safer  in  the  inteii>t,s  of  tlie 
defendant  to  apply  direct  to  the  Privy  Council  lor  leave  to 
appeal.] 

If  the  Court  will  grant  leave  to  appeal  the  defendant  is  (|uit« 
willing  to  take  the  risk. 

The  Chief  Justice.     I  cannot  distinguish  this  ch^i'  from  /" 
re  Tindul.     It  is  far  better  for  the  paHies,  if  there  is  i\ 
about  it,  for  the  defendant  to  apply  direct  to  the  Priv; 
for  leave  to  appeal.     I  have  no  hesitation  in  saying 
Privy  Council  will  grant  leave  to  appeal  in  such  a  c;ise  as  this. 

This  application  must  be  refused  with  costs. 

Owen,  J.,  and  A.  H.  Simpson,  J.,  concurred. 

Ap2>lication  re/used  with  costs. 
Attorneys  for  the  plaintiffs:  Laurence  £  McLachbm. 
Attorneys  tor  the  defendant :  Macnavruira  &  Smith. 


;iy  dimbt 
■  Council 
that  the 
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(2)  2  W.N.  108. 


(3)  12  W.N.  62. 

(4)  4  B.C.  47. 
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SniPSON  ».  BANK  OF  NEW  ZEALAND. 
CojUrart — Cmutrueliim — Lalenl  atiMgaity — Extrinnc  emdent:e. 
la  an  ttotioa  by  tha  plaintiff,  *bo  was  a  nulwaj  enj^aeer,  to  recover  oom- 
miaiun  alleged  to  be  due  for  the  oonBtroctJon  of  a  railoay  line  For  the  deFeo- 
iluiU.  he  put  in  evidsDce  a  letter  whicli  contained  tbe  following  poaEage:  — 
"Pronded  that  I  should  be  allooed  another  1^  per  cent,  on  the  eatimate  of 
S&.DOOi'.,  ia  the  eront  of  mj  being'  able  to  reduce  the  total  coat  of  the  works 
faelon  30,0101,"  The  defendantstenderederidence,  which  was  admitted,  to  shew 
that  in  the  .15.000'.  mentioned  in  the  letter  there  was  included  not  onlj  the  cost 
o[  oonscruL'tion,  but  also  the  coat  of  the  land  and  the  engineer's  tees,  and  it  waa 
admitted  that  if  t,lio£«  anms  were  included  the  "  oast  of  the  works  "  was  not 
reduced  below  3t),<Hxy.  Held,  thjit  the  eHdenoe  should  buve  been  rejected. 
The  words  "  cost  of  the  works  "  coald  not  with  legal  certainty  be  applicable  to 
both  the  total  ooiit  of  the  works  and  also  to  the  total  costs  of  the  works  plus  the 
cult  o(  the  land  and  the  engineer's  fees,  and  unless  the  words  were  appUcablo 
lence  could  not  be  adduced  to  shew  that  Che  latter  was 
if  the  ooatraoting  parties,  and  not  the  former. 

New  Titi.vL  Motion. 

This  was  an  action  to  recover  the  sum  of  5761.  9a.,  GOmniis.sion 
alleged  to  be  ilue  to  the  plaintiff,  a  railway  engineer,  by  the 
ilefendauts,  who  had  employed  him  to  prepare  plana,  etc.,  and 
sQperviae  th«  construction  of  a  railway  from  Rosehill  to  Dural. 

Tbe  pluiutiff  wrot*-  a  letter  to  the  defendants,  in  which  he 
alatd  what  his  charges  would  be,  and  then  followed  this  passage: 
"  Provided  tliat  I  should  be  allowed  another  1 J  per  cent,  on  the 
estimate  of  Si.OOOJ.,  in  the  event  of  my  being  able  to  reduce  the 
total  co^t  of  the  work8  below  30,000^.,"  and  those  terms  were 
agreed  to  Viy  the  defendants. 

The  actujil  coit  of  the  construction  of  the  railway  tell  below 
30.0U0^,  and  thu  plaintiff  brought  this  action,  claiming  1^  per 
cent  on  the  co.st  of  construction.  At  the  trial  the  defendants 
leiiilered  evidence  to  shew  that  the  sum  of  35,000(,  included  the 
cost  of  land  and  the  plaintift"s  fees,  and  if  those  amounts  were 
added  to  the  cost  o£  construction,  the  cost  of  the  railway  was 
over  30,000/.  The  Judge  admitteil  that  evidence,  and  the  jury 
loQud  a  verdict  for  the  defendants.     The  plaintiff  now  moved  to 
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1898.  set  that  verdict  aside,  upon  the  ground  (inter  idia)  that  his 
Simpson  Honour  was  in  error  in  ruling  that  extrinsic  i?vidence  voi 
3ank  qfN.Z.  admissible  to  explain  the  words  "  total  cost  of  works  "  in  the  said 
agreement  and  in  admitting  such  evidence. 

Pilcker,  Q.C.,  and  Garland,  for  the  plaintiff,  in  aiippoi-t  of  the 
rule.  The  letter  written  by  Simpson  to  the  defendants  wh.s  clear 
and  unambiguous,  and,  therefore,  no  extrinsic  evidence  should 
have  been  adnntted  to  explain  it.  There  was  neither  a  patent 
nor  a  latent  ambiguity  in  the  letter.  The  meaning  of  the  word 
"works"  is  perfectly  clear.  The  Judge  admitted  evidence  to 
shew  that  the  "  cost  of  works  "  included  the  cost  of  the  land  and 
the  engineer's  commission. 

They  referred  to  Chicheater  v.  Oxenden  (I);  Grant  v.  Grant 
(2);  ^naon  on  Cont-wcis  (8th  Edit,  319). 

Heydon,  Q.C.,  and  J.  L.  Campbell,  for  the  defendants,  shewed 
cause.  The  evidence  was  rightly  admitted.  There  were  two 
ambiguities  in  the  letter.  In  order  to  construe  this  tetter  ilTwM 
necessary  first  to  shew  what  was  included  in  the  sum  of  35,000^, 
and  secondly,  what  was  included  in  the  sum  of  30,000^.  Tou  can 
only  find  out  what  the  35,000^.  included  by  extrinsic  evidence. 
According  to  the  evidence  given  for  the  defendants  that  amount 
included  the  cost  of  the  land  and  the  plaintifTs  commission. 
The  land  and  the  commission  together  came  to  more  than  hOOQL, 
and,  therefore,  if  you  deduct  that  from  the  35,000/.,  thrre  wa.i  no 
reduction  to  be  made  to  entitle  the  plaintiff  to  commission. 

They  referred  to  Taylor  on  Evidence  (g  194). 

Pilcher,  Q.C.  The  meaning  of  the  word  "  works  "  is  plain.  Thej 
cannot  create  an  ambiguity  by  extrinsic  evidence  and  then 
explain  it.  They  want  to  read  the  word  "  works  "  as  it  it  meant 
works  plus  land  and  fees. 

[Owen,  J.  The  difficulty  to  my  mind  is  this:  when  the  plain- 
tiff was  in  the  witness  box  he  gave  evidence  to  shew  that  the 
35,000^.  mentioned  in  the  letter  included  nothing  hut  the  actual 
cost  of  construction,  and  did  not  include  land  and  fees.  That 
evidence  having  been  given,  why  should  not  the  defendants  have 
been  at  liberty  to  contradict  it?| 

(1)  3  Taunt.  147:  12  B.R.  619.  (2)  L.R.  5C.P,  ?27, 
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The  fact  of  the  plaintiff  giving  evidence,  which  was  inad-  iBiis. 
mivsible,  witliout  olijection,  did  not  entitle  the  defendants  to  give  Simpmdn 
inadcuissible  evideiicu  which  was  objected  to.  Bank  nV  x  / 

On  the  ISth  Nnveiiibet  the  judgment  of  the  Court  (The  Chief  jVowmde.-  is. 
Justice,  Owex,  J.,  and  Q.  B.  yiiiPSON,  J.)  was  delivered  by 

The  Chief  Justii:e,  This  was  an  action  to  recover  the  sum  of 
5T6i.  ds ,  being  in  respect  of  comniission  alleged  to  be  due  to  the 
plaiDtiff,  a  railway  engineer,  by  the  defendants,  who  had 
employed  the  phiiutiff  to  prepare  plans,  etc.,  and  to  supervise  the 
construction  of  n  certain  railway  from  Rosehill  to  Dural,  in  the 
cnnstructinn  of  which  the  defendants  were  interested.  It  would 
appear  that  an  interview  had  taken  place  between  the  plaintiff 
ami  a  Mr.  Cliiipnmn,  acting  for  the  defendants,  at  which  the 
([uestion  of  this  aniuiint  of  commission  to  be  paid  the  plaintiff 
for  services  had  been  one  of  the  matters  for  discussion,  and  there- 
upon the  plaintift'ii[ion  the  23rd  January,  1894,  wrote  a  letter  to 
Mr.  Chapman  in  the  words  and  figures  following  : — 

ll3Phillip  Street, 

Sydney,  N.8.W. 

JuinBry  Z3rd,  1894. 
To 

J.  Chmpman,  Esq., 

Mana^jcr  uf  the  Bulk  of  New  Zealand  E>t*teB  Co., 
Ltii.,  Pitt-«treel,  SyJney. 
D^r  Sir,— 

In  reply  to  yoiir  eni|[]iiy  a*  to  the  engiDeer'iDg  expenaei  of  the  conatructioD  of 
Die  fint  Kftion  at  the  Prnnant  Hill*  and  Dura)  Railway,  I  beg  to  Inform  you  that 
I  tm  prepare;!  to  UDilertnlie  the  work  on  the  following  temiB,  whlcb  Ehall  include 
the  pnyment  of  all  neceasiry  profeaaional  aaaiitante  and  iaapectora. 

For  contract,  spevilicatiuu  and  drawing       2^  per  cent  on  £3S,000 

For  (uperviaioD  of  uurk  ...         5        ..  „ 

For  nieasnrenient  of  work  1  „  „  „ 

Provided  that  I  ehould  be  allowed  another  Ij  per  cent  on  the  eitimate  of 
t3>i,OD0,  in  the  event  of  Tiiy  being  able  to  redsce  the  total  coat  of  the  works  below 
£30,000.  I  propose  to  eFTciot  this  laving  by  extra  labour  in  making  comparative 
drawingi  of  wnrka  for  the  aak«  of  economy,  and  not  by  eacrificiug  the  character  of 
the  work,  and  for  this  reinou  I  do  not  recommend  the  adoption  of  any  rail  nnder 
'l|lh>.,  M  tbia  ia  the  weight  rec'immended  by  the  Engineer-Jn-Chief  for  Eiiiting 
Line*,  and  as  it  in  nioat  probable  that  this  line  will  be  taken  over  by  the  Railway 
ComniiiiaiaDets.  it  is  umteairable  thut  any  obatacle  ahoald  be  railed  la  aoch  an 
WTUgemeoC  by  the  adoptiiin  oE  material  which  ia,  in  their  opinion,  intufficient. 
1  ihill  be  glad  to  benr  from  yon  in  reply  to  the  terma  contained  thereto. 
Youre  very  truly, 

B.  C.  SiupsoN. 
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1898.  It  turned  out  that  the  actual  cost  of  the  constructioD  of  the 

Simpson      railway  fell  below  the  sura  of  30,000f.;    the  defendantt  did  Diit 

SankofNZ  ''i^P'^'*  tlii'*  f«*t,  whereupon  the  plaintiff  claimed  tlio  additional 

I^  per  cent,  and  this  action  was  brought   for  the  purposu  of 

The  C.J.     recovering  it.      The  defendants,  on  the  other  hand,  contended 

that  the  ZofiOOl.  mentioned,  and  upon  which  sum  the  comii)Ls.sion 

was  based,  included, not  only  the  construction  of  Uiu  railway,  but 

also  the  purchase  money  of  the  land  over  which  tliu  ritihvnyrwi. 

and  the  fees  paid  by  way  of  commission  to  the  plaiiitiH' iin<l  <.hal 

unless  the  total  cost  of  making  the  railway,  including;  tho  fust  o£ 

the  land  and  the  ftes  paid  by  way  of  commission,  Hdl  M<m  the 

sum  of  30,000(.,  the  plaintiff  was  not  entitled  to  succeed. 

The  -•jolution  of  the  difficulty  which  has  arisen  between  the 
parties  depends  upon  the  construction  to  be  pinci-d  upon  the 
letter  from  the  plaintiff  upon  the  23rd  of  January,  The  plaintiff, 
on  the  one  hand,  contends  that  its  terms  are  clear  ;iiid  unambig- 
uous, that  it  was  for  the  Judge  to  decide  thai  tbr  words  "the 
total  cost  of  the  works"  meant  the  total  cost  of  tbt'  woi'ks, in 
other  wonls,  the  total  cost  of  the  construction  of  the  i-uilwny,  and 
accordingly  contends  that  he  is  entitled  to  recover  the  amfiunt 
sued  for. 

The  defendants,  on  the  other  hand,  contend  that  in  tin-  words 
"  the  total  cost  of  the  works  "  lies  a  latent  ambiguity,  tnul  they 
were  therefore  entitled  to  adduce  extrinsic  evidence  to  cspliiin 
this  latent  ambiguity,  and  shew  that  these  words  included  wl 
only  the  construction  of  the  line,  but  the  purchase  money  of  the 
land,  &c. 

The  learned  Judge  refused  to  construe  the  contract,  and 
admitted  the  extrin.sic  evidence.  The  jury  having  this  estriuaic 
evidence  before  them,  found  a  verdict  for  the  defomlaiits. 

We  are  of  opinion  that  the  learned  Judge  took  an  erroneous 
view  of  the  contract  contained  in  this  letter,  and  ought  to  have 
held  that  the  clear  meaning  of  the  words  "  the  tot;d  cost  of  the 
works"  were  the  total  cost  of  the  con.^truction  of  tlie  railway 
and  accordingly  should  have  excluded  the  extrinsic  evidence 
objected  to. 

We  think  the  word  "  works  "  coming  from  the  pen  of  a  railwaj' 
engineer,  lia.s  a  clear  and  defined  meaning.      It  is  tlie  wi^rd  used 
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in  the  Railway  Clauses  Consolidation  Act,  1845,  to  indicate  the        1898. 
thing  which  is  to  be  constructed.     The  detinition  of  the  word      Simpson 
"  Railway,"  in  that  Act,  is  "  the  railway  and  works  by  the  Special  bank  op  N,/. 
Act  authoriMcd  to  be  constructed,"  and  was  held  to  include  the 
coDstruction  of  .stations,  and  such  other  works  as  mirrht  he  proper 
fertile  purposes  uf  the  railway:  see  Cottonv.  The  MiiUand  Riiilmay 
Vo.  (U 

Now.  extrinsic  evidence  to  explain  a  latent  ambiguity  is  only 
admissible  *'  where  in  a  written  instrument  the  description  of  the 
pffsou  ur  thing  is  applicable,  witk  leiial  certainty,  to  each  of 
BeVKrai  subjects,"  [per  Lord  Chdmajoril ,  Charter  v.  Charter  (2)]. 

In  Hiscockn  v.  Hiscoclcs  (3),  when  the  tertng  of  a  will  were  in 
qaestioD,  Lord  Jdmjfcr.atp, 368, thus  lays  down  the  law:  "Now 
there  h  but  one  case  in  which  it  appears  to  us  that  this  sort  of 
eviilence  of  intention  can  properly  be  admitted,  and  that  is  when 
the  meaning  of  the  testator's  words  is  neither  ambiguous  nor 
olwcure,  and  whvn  the  devise  is,  on  the  face  of  it,  perfect  and 
inttljigible,  but  from  some  of  the  circumstances  admitted  in 
proof  an  ainbifiuity  arises  as  to  which  of  the  two  or  more  things, 
or  which  of  the  two  or  more  purposes  [each  answeHvg  the  words 
in  llie  mill),  the  testator  intended  to  express." 

Upon  this  case,  and  others  to  the  same  effect.  Sir  James 
"{grain,  in  his  work  on  Extrinsic  Evidence,  pM.  I8t,  deduces 
the  following  principle :  "  When  the  description  in  the  will  of  the 
person  or  thing  intended  ia  applicable  with  legal  certainty  to  each 
ofaevenU  aaljjects,  extrinsic  uvidenceis  admissible  to  prove  which 
of  such  subjects  was  intended  by  the  testator." 

The  law  ,so  clearly  laid  down  with  regard  to  wills  is  equally 
applicable  to  written  contracts. 

Now  if  in  this  case  the  defendants  were  about  to  have  two 
r>il«a3s  constructed,  the  words  "  the  total  cost  of  the  works" 
might  le  applicable  to  railway  A  or  to  railway  B.  if  on  the  face 
"f  the  contract  tliere  was  nothing  to  indicate  which  railway  was 
intended,  then  inasmuch  as  the  word  "  works  "  would  be  appli- 
cable with  legal  certainty  to  both  railways,  extrinsic  evidence 
would  be  ailniissible  to  shew  which  railwaj'  waa  intended. 

(I,  2  Ph.  46\).  (2}  7  H.U  370 

(3J  6  M.  &  W.  .^63. 
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Simpson  shorn  from  his  own  sheep  and  also  wool  bought  from  other 
BankofN.Z.  People,  accepted  a  contract  which  described  the  wool  as** Your 
wool."  Now  as  these  words  were  applicable  with  legal  certainty 
either  to  the  wool  shorn  from  the  vendor  s  sheep,  or  to  all  the 
wool  he  was  possessed  of,  extrinsic  evidence  was  admissible  to 
shew  that  what  was  sold  was,  in  fact,  the  whole  of  the  wool  he 
was  in  possession  of. 

It  is  to  us  quite  obvious  that  the  principle  so  established  can- 
not be  applied  to  this  case  so  as  to  admit  of  extrinsic  evidence 
being  adduced.  The  words  "  the  total  costs  of  the  works  "  can- 
not with  legal  certainty  be  applicable  to  both  the  total  cost  of 
the  works,  and  also  to  the  total  cost  of  the  works  plus  the  cost  of 
the  land,  plus  the  engineer  s  commission,  and  unless  the  words 
be  so  applicable  to  both,  you  cannot  have  extrinsic  evidence 
adduced  to  shew  that  the  latter  was  the  intention  of  the  con- 
tracting parties,  and  not  the  former. 

Independently  of  the  above,  we  are  of  opinion  that  the  whole 
tone  and  tenor  of  the  letter  shews  that  it  was  the  work  only 
which  was  under  consideration.  The  letter  begins  :  "  In  reply  to 
your  enquiry  as  to  the  engineering  expenses  of  the  construction 
of  the  first  section."  Now,  this  clearly  relates  to  the  commission 
which  the  engineer  was  to  earn  in  and  about  the  construction  of 
the  line  ;  this  has  no  reference  to  the  price  of  land.  Again, "  I 
beg  to  inform  you  that  I  am  prepared  to  undertake  the  work  on 
the  following  terms."  What  work  ?  Why  the  engineering  work 
of  the  construction  of  the  line.  Again  the  work  the  engineer  is 
to  do  is  specifications  and  drawings,  supervision  of  work,  and 
measurement  of  work.  Then  the  contemplated  saving  is  to  be 
effected  "  by  extra  labour  in  making  comparative  drawings  of 
works  for  the  sake  of  economy,  and  not  by  sacrificing  the 
character  of  the  w^ork."  It  is  evident  to  us  that  the  construction 
of  the  work,  and  the  payment  therefor,  was  the  only  matter  in 
the  mind  of  the  plaintiff  when  he  wrote  this  letter,  nor  can  we 
understand  any  person  receiving  it,  after  due  consideration, 
being  misled  by  its  terms. 

(1)  1  E.  &E.  977. 


[i\[W\ 


tOL  XIX.)  CASES  AT  LAW.  40; 

Upon  the   whole,  we  are  quite  clearly  of  opinion  that  the        189k 
)taintitf  is  upun  the  admitted  and  undisputed  fact»  entitled  to     gmpgoN 
■Mover  tlii.i  additional  1 J  per  cent.,  and  that  so  the  jury  should  ij4„goFN  '/. 
>e  instructed  when  this  case  goes  down  for  a  new  trial 

The  verdict   must  be  set  aside,  and   there   must   be   a   rule     TheCJ. 
ibsolute  for  a  new  trial  granted  with  costs. 

Rule  absolute  tvitk  coats. 

Attunn^ys  for  the  plaintitf :  Macnamara,  &  Smith. 

Attorneys  for  the  defendants:  Johnson,  Mintei;  Simpson  <t-  Co. 
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November  7. 


In  re  MUNICIPAL  DISTRICT  OF  LAMBTON  ;    Ex  parU  THE 
COMMERCIAL  BANK  OF  AUSTRALIA. 


Municipalities — Loans  to — ConAideration  for  loan — S.  191  of  Mnnicipaiiiies 

The  r.J.  ^rt  0/1867. 

an(f   ^         Under  s.  .191  the  cmincil  of  any  municipality  may  by  deed  wherein  the  cno- 

Cohen  J.  sideration  Bhnll  he  truly  stated  mortgage  all  general  and  special  rates,  etc.  The 
Municipal  District  of  Lambton  mortgaged  their  rates  **  in  consideration  of  the 
sum  of  7,000/.  paid  to  u&  by  the  Commercial  Bank  of  Australia."  Tt  appeared  tb»t 
the  sum  of  7,000/.  was  not  at  that  time  paid  to  the  council,  but  the  money  wm 
paid  to  them  from  time  to  time  as  they  required  it.  It  was  contended  on  behalf 
of  the  council  that  as  the  consideration  was  not  truly  stated  the  mortgage  wai 
bad.  Held^  that  ns  there  was  a  collateral  agreement  that  the  money  was  not  to 
be  advanced  all  at  once,  and  that  the  bank  was  only  to  charge  interest  on  the 
money  actually  drawn,  the  consideration  was  sufficiently  stated. 

This  was  a  motion  on  behalf  of  the  Commercial  Bank  of 
Australia,  Ltd.,  to  make  absolute  a  rule  nisi  calling  upon  the 
Municipal  District  of  Lambton  to  shew  cause  why  a  receiver  of 
the  rates  and  other  revenues  of  the  said  municipal  district  should 
not  be  appointed,  and  why  it  should  not  be  referred  to  the 
Prothonotary  to  take  such  steps  as  the  Court  should  direct  in 
respect  of  such  appointment. 

On  the  29th  September,  1890,  the  Municipal  District  of 
Lambton  executed  the  following  mortgage  : — 

"We  the  Council  of  the  Municipal  District  of  Lambton,  in 
consideration  of  the  sum  of  7,000i.  paid  to  us  by  the  Commercial 
Bank  of  Australia,  do  assign  unto  the  said  bank  all  the  interests 
of  the  said  council  in  all  rates  and  assessments  and  endowments, 
and  other  revenues  (»f  the  said  council  coming  or  arising  from  any 
cause  whatsoever,  and  all  the  estate,  right,  title,  and  interest  of 
the  said  council  to  the  same,  to  hold  unto  the  said  bank  until  the 
said  sum  of  7,000i.  be  repaid  together  with  interest  for  the  same 
at  the  rate  of  11,  lOs.  for  every  lOOZ.  per  annum,  the  said 
principal  and  interest  to  be  paid  on  demand." 

It  appeared  from  the  accounts  that  the  sum  of  7,000i.  was  not 
advanced  in  one  sum  on  that  day,  but  that  on  the  4th  October 
2,000i.  was  advanced,  on  the  20th  November  2,500i.,  on  the  2Ist 
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March  l,956i.  Is.  9rf.,  and  various  other  sums  from  Mme  to  time  1898. 

as  the  council  wanted  the  money.     Interest  was  only  charged  jnre 

from  time  to  time  on  the  amount  actually  advanced.     Immediately  uig-^icr^ 

on  the  execution  of  the  mortsra^e  the  sum  of  7,000i.  was  held  at  Lambton  ; 

°^^  Ex  parte 

the  disposal  of  the  council,  and  could  have  been  drawn  at  any  Commrrcial 
time.     But  it  was  arranged  that  the  money  should  not  be  all  drawn   au.htealia. 
in  one  lump  sum,  but  should   be  drawn  by  the  council  as  they 
required  it,  and  that  interest  should  only  be  charged  as  the  money 
was  actually  drawn. 

On  the  30th  June,  1898,  there  was  due  to  the  bank  11,07  li. 
108.  Id.  Demand  was  duly  made  for  that  amount,  but  it  was  not 
repaid.  On  the  27th  December,  1898,  a  demand  was  made  for  the 
repayment  of  the  money  then  due  under  the  mortgage,  and 
default  was  thereupon  made  On  the  12th  February,  1895,  The 
Chief  Justice  discharged  a  rule  nisi  calling  upon  the  council  to 
stew  cause  why  a  receiver  should  not  be  appointed,  and  on  appeal 
that  decision  was  aflSrmed  on  the  28th  July,  1896  :  (see  17  N.S.  W. 
LR.  187 ;  13  W.N.  72);  the  Court  holding  that  the  council  had 
no  power  to  borrow  the  money,  inasmuch  as  the  money  was 
borrowed  for  the  purpose  of  paying  off  an  existing  liability,  and 
not  for  purposes  authorised  by  s.  190. 

Since  then  the  Municipal  Loans  Further  Validation  Act  of 
1897  was  passed,  and  a  proclamation  was  issued  under  that  Act 
declaring  that  the  Municipal  District  of  Lambton  should  be 
subject  to  its  provisions.  Certain  debentures  had  been  issued  by 
the  Municipal  District  of  Lambton  prior  to  the  execution  of  the 
mortgage  to  the  bank. 

Knox  and  Kenty  in  support  of  the  rule.  This  matter  came  before 
the  Court  in  Julv,  1896,  when  the  Court  held  that  the  motion 
must  be  refused  as  the  council  had  no  power  to  borrow  money  to 
pay  off  an  existing  liability;  since  then  the  Municipality  Loans 
Further  Validation  Act,  1 897,  has  been  passed.  That  Act  gets 
over  the  difficulty  which  arose  in  the  previous  application. 

£icA,  for  the  Municipal  District  of  Lambton  and  the  debenture- 
holders. 

[The  Chief  Justice  (to  Rich).  On  what  ground  do  you  now 
oppose  this  application  ?] 


ioA  Casks  at  law.  fH.  s.  w.  k. 

1898.  Rick.     I  submit  that  the  mortgage  is  bad  because  it  do«s  not 

/„„    '   truly  state  the  coDsideratioD.     Under  s.  191   the  considentjon 

Mdnicipal   pjugt  be  truly  stated.     The  Validating  Act  makes  no  referenceto 

Laubton;    that  section,  it  merely  cures  any  defects  which  may  haveansen 

" [_  by  reason  of  the  non-compliance  with  the  provisions  of  s  190, 

Knox.  The  consideration  is  truly  stated.  The  mortgage  iled 
aays,  "in  consideration  of  the  sum  of  7,000^.  paid  to  us"  by  tht 
bank,  etc.  They  admit  that  the  bank  actually  advanced  7,CHHW.. 
but  tbey  say  that  because  it  was  not  advanced  in  one  lump  saai 
the  consideration  is  not  truly  stated.  It  was  not  necessvj 
chat  the  money  should  all  be  advanced  at  once.  The  moment  the 
mortgage  was  executed  the  bank  could  have  been  compelleil  to 
pay  that  sum,  and  the  money  was  held  at  the  disposal  of  th« 
council  from  that  time;  advancing  the  money  from  time  to  time  | 
us  the  council  required  the  money  was  merely  a  matter  of 
convenience  to  the  council.and  saved  them  interest, because  interest 
was  only  charged  on  the  money  actually  drawn. 

Rick.  The  consideration  was  not  truly  stated.  When  the 
mortgage  was  executed  the  sum  of  7,000^.  was  not  paid  to  the 
council. 

[Q.  B.  Simpson,  J.    It  was  paid  subsequently.] 

But  it  was  not  paid  at  the  time. 

[The  Chief  Justice.  How  do  you  say  the  consideration  should 
have  been  stated  ?] 

This  mortgage  was  to  secure  an  overdraft,  and  the  considera- 
bioQ  should  have  been  stated  in  this  form — "  In  coosidera^OQ  oi 
the  bank  allowing  the  council  an  overdraft  up  to  7,0002." 

[Cohen,  J.  The  consideration  would  be  sufficiently  stated  if 
the  true  legal  or  business  effect  of  what  actually  took  place  is 
stated :  In  re  Johnson  (I)]. 

I  submit  that  the  consideration  is  not  truly  stiUed,  e\&a 
according   to   its   legal  or  business   effect.     Under  s.  S  of  the 

(1)  26  Ch.  D.  338. 
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English  Bills  of  Sale  Act  (41  &  42  Vic.  c.  SI)  the  consideration        1898. 
for  a  bill  of  sale  must  be  truly  set  forth,  otherwise  the  deed  is        in  re 
void.    Under  that  section  a  number  of  cases  have  been  decided,    district  of 
In  Ex  parte  Rolph  (1 )  a  bill  of  sale  was  given  "  in  consideration    Lambton  ; 
of  50i.  paid  at  or  before  the  execution  hereof."     In  fact  only  Commercial 

Bank  op 

i\l.  I0«.  was  paid  to  the  assignor,  3i.   1 08.  was  retained  by  the    Austraua. 
assignee  for  the  expenses  of  the  deed,  and  25i.  was  subsequently 
paid  at  the  request  of  the  assignor  to  a  third  party.     There  it 
was  held  that  the  consideration  was  not  truly  set  forth,  and  the 
bill  of  sale  was  held  void. 

He  also  referred  to  Yate  Lee  (8rd  Ed.  835),  and  Darlow  v. 
Bland  (2)  on  this  point. 

A  further  (juestion  arises  as  to  the  priority  of  the  debentures 
over  the  mortgage.  There  is  a  dispute  between  the  mortgagees 
and  the  debenture-holders  in  the  case  of  certain  debentures  which 
were  renewed.  Sect.  1  of  the  Municipal  Loans  Further  Valida- 
tion Act,  1897,  provides  that  the  validated  securities  are  to  rank 
in  the  order  of  the  date  of  their  creation.  Some  of  the  debentures 
which  were  given  before  the  mortgage  were  renewed  after  it. 
The  mortgagees  contend  that  the  mortgage  takes  priority  of  those, 
but  we  contend  that  it  does  not. 

[The  Chief  Justice.  We  do  not  think  that  the  facts  are  fully 
before  us  now  to  determine  that  point.  If  we  direct  that  a 
receiver  be  appointed,  the  Master  will,  in  the  first  instance,  have 
to  determine  what  are  the  priorities  existing  between  the  bank 
and  the  debenture-holders.] 

Thirdly,  we  contend  that  the  bank  cannot  charge  the  council 
compound  interest. 

[Krtox.     We  admit  that  we  cannot  charge  compound  interest.] 

In  taking  the  accounts  it  will  be  found  that  payments  have 
been  made  from  time  to  time  by  the  council.  Those  payments 
not  having  been  appropriated  in  any  way  by  the  bank  the  pay- 
ments should  go  to  wipe  off  the  more  burdensome  debt :  Clayton's 
C(ue  (3). 

(1)  19  Ch.  D.  98.  (2)  [1897]  1  Q.6.  135. 

(3)  1  Merivale608. 
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1898.  [The  Chief  Justice.     The  bank  struck  a  balance  every  half 

In  re       year ;  was  not  that  an  appropriation  ?] 
Municipal 
DisTRicr  OF       Clayton's  Case  was  a  case  of  a  banking  account. 

Ex  parte 
Commercial       [The  Chief  JUSTICE.     That  IS  a  matter  which  we  need  not  go 

AusTKALiA.  i^^o  now.     It  will  be  a  matter  for  the  Master  to  decide  in  the 
first  instance  when  he  is  takin<(  accounts.] 

Knox  in  reply.  The  consideration  was  truly  stated  in  the 
mortgage.  Immediately  on  the  execution  of  the  mortgage  the 
sum  of  7,000i.  was  available  and  could  have  been  drawn  by  the 
council,  and  therefore  it  is  just  the  same  as  if  7,000i.  had  been 
placed  to  their  credit  in  the  books  of  the  bank.  If  that  had  been 
the  transaction,  how  could  it  be  said  that  the  consideration  was 
not  truly  stated?  There  is  no  difference  between  that  transaction 
and  what  actually  took  place  here. 

Suppose  this  had  been  a  case  between  two  private  individuals 
and  when  the  mortgagee  brought  the  money  to  the  mortgagor 
that  latter  had  said,  "  I  do  not  want  the  money  all  at  once,  keep  it 
for  me  and  I  will  draw  it  as  I  want  it."  Could  it  then  have  been 
contended  that  the  consideration  was  not  truly  stated  ? 

He  referred  to  Yate  Lee,  3rd  Ed.  p.  833  ;  Ex  parte  Boland  (I); 
Credit  Co.  v.  Pott  (2) ;  Hainlyn  v.  Betteley  (3). 

The  Chief  Justice.  I  felt  a  good  deal  of  difficulty  at  one 
time  in  coming  to  a  determination,  but  I  have  now  come  to  the 
conclusion  pretty  clearly  that  this  deed  does  set  out  the  considera- 
tion truly  within  the  meaning  of  this  section. 

It  appears  that  the  Municipality  of  Lambton  were  desirous 
of  borrowing  the  sum  of  7,000i.  for  the  purpose  of  paying 
off  a  liability  which  had  been  incurred  by  the  municipality 
in  the  erection  of  certain  electric  lighting  works.  They 
determined  to  raise  the  money  by  way  of  mortgage  on  the 
rates,  etc.  They  then  went  through  the  form,  or  rather 
I  should  say,  they  thought  they  had  gone  through  the  form, 
prescribed  by  s.  190,  and  got  permission  of  the  Governor 
to  borrow  that  sum.     And  they  borrowed  that  sum  from  the 

(1)  21  Ch.  D.  543.  (2)  6  Q.B.D.  295. 

(3)  6  C.P.D.  .327. 
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bank  and  executed  the  mortgage  in  question.     Default  was  made,        l^Q^* 

and  the  bank  applied  to  this  Court  to  appoint  a  receiver.     That   ,,  ^^^ 

'^^  .  Municipal 

application  was  opposed  on  the  ground  that  the  municipality  had    District  of 
no  power  under  the  Act  to  borrow  money  to  pay  off  a  past  debt,     ^g.  p^^' 
and  the  Court  dismissed  the  application.  ^*1^^^^ 

The  Legislature,  by  the  Municipal  Loans  Further  Validation  Australia. 
Act,  1897,  saw  fit  to  validate  loans  in  which  the  requirements  of  qi^  n  y 
8. 190  had  not  been  complied  with  That  Act  having  been  passed, 
the  bank  again  makes  an  application  to  the  Court  for  the  appoint- 
ment of  a  receiver  under  s.  191.  Now  the  bank  is  met  with  the 
objection  that,  although  the  mortgage  may  have  been  validated 
by  that  Act  so  far  as  s.  190  is  concerned,  it  is  bad  under  s.  191, 
because  the  consideration  in  it  is  not  truly  stated. 

It  seems  to  me  that  it  is  very  right  that  the  Legislature  should 
require  that  the  consideration  should  be  truly  stated  \n  order  to 
prevent  frauds  from  being  practised  on  the  ratepayers,  and  I 
think  that  unless  the  consideration  be  truly  stated  the  mortgage 
is  not  valid.  The  question  then  arises  whether  the  consideration 
in  this  deed  is  truly  stated.  It  is  thus  stated, ''  in  consideration 
of  the  sum  of  7,000i.  paid  to  us  by  the  Commercial  Bank  of 
Australia^"  etc.  It  is  said  that  in  point  of  fact  if  the  accounts  are 
looked  at  it  will  be  seen  that  the  7,000i.  was  not  then  advanced, 
and  that  the  first  advance  was  made  on  the  4th  October,  some 
five  days  after  the  mortgage  was  executed,  when  2,000i.  was 
advanced.  And  that  the  next  advance  was  on  the  20th  November, 
when  2,500i.  was  advanced,  and  then  on  the  21st  March  l,9oli. 
1«.  9d.  was  advanced,  and  various  other  advances  were  made  from 
time  to  time.  These  advances  were  to  pay  Messrs.  Kingsbury  & 
Co.,  who  were  the  contractors  for  the  erection  of  the  electric 
lighting  works. 

On  behalf  of  the  municipality  it  is  contended  that  the  considera- 
tion has  not  been  truly  stated,  and  possibly  if  the  matter  stood 
there  that  contention  should  prevail.  But  when  we  look  into  the 
accounts  and  apply  our  minds  to  the  business  transaction,  we  are 
driven  to  this  irresistible  inference.  The  municipality  wanted 
7,000^  to  pay  ofl"  this  liability,  but  they  did  not  want  the  money 
all  at  once :  some  was  to  be  paid  in  October,  some  in  November, 

N.S.W.R,  Vol.  XIX.,  Uw.  GG 
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1808.       and  some  in  March,  and  so  on,  and  they  entered  mto  the  arrange- 

In  re       ment  that  they  were  not  to  be  charged  interest  except  on  the 

DistbiotIw  nioney  drawn  by  them.     The  position,  then,  is  the  same  as  if  the 

Lambton  ;    bank  had  handed  them  7,000i.,  and  they  had  handed  it  back  to 

Jux  parte 

CoMMEBCLAL  the  bank,  and  the  arrangement  was  made  that  they  were  only  to 

Bank  ov 

Australia,  be  charged  interest  on  the  money  actually  drawn.     If  that  was 
the  arrangement,  and  the  inference  is  irresistible  that  it  was,  then 

The  PI 

■  '  it  seems  to  me  that  the  consideration  was  truly  stated.  The  case 
of  Ex  parte  National  Mercantile  Bank  ( I )  bears  out  exactly  what 
I  have  said. 

(His  Honour,  after  referring  to  the  facts  of  the  case,  continued) 
In  his  judgment,  James,  L.  J.,  says,  "  In  my  opinion  the  considera- 
tion for  the  bill  of  sale  in  the  present  case  was  really  the  advance 
of  2,050i.  which  was  lent  by  the  bank  to  the   grantor.    Mr. 
Rowland  Williams,  in  his  very  able  argument,  contended  that 
any  collateral  stipulations  as  to  the  application  of  the  considera- 
tion ought  to  be  set  forth  as  part  of  the  consideration,  that  there 
should  be  recitals  of  the  intended  application  of  the  consideration." 
That  is  exactly  what  Mr.  Rich  has  argued  in  this  case.    His 
Lordship  then  continues,  "  I  cannot  see  that  recitals  of  the  motive 
and  object  of  the  advance  are  required  by  the  Act.     The  motive 
of  the  lender,  as  it  seems  to  me,  is  no  part  of  the  consideration 
for  the  deed,  though  it  may  be  a  collateral  inducement  to  hiin  to 
make  the  advance.     Suppose  that,  instead  of  there  having  been 
bills  due  by  the  grantor  to  the  bank,  there  had  been  outstanding 
in  the  hands  of  some  other  bank  bills  upon  which  the  lenders  were 
liable,  and  that  they  had  said  to  the  gran  tor  you  must  take  up  those 
bills ;  or  suppose  a  loan  were  made  upon  the  security  of  farming 
stock  and  the  lender  said,  *  You  must  pay  the  rent  which  is  due 
to  your  landlord,  or  my  security  will  be  seriously  prejudiced.' 
Stipulations  of  that  kind  would  be  part  of  the  bargain  between 
the  parties,  but  they  would  be   no   part  of  the  consideration, 
which   is  intended   by   the    Act  to   be  set    forth.      The    Act 
requires  the   real,   the   actual   consideration   to   be    set    forth, 
but  it  does  not  require  that  any  bargain  between  the  parties 
relating    to    it    should    be    stated."      So    here    they    did    not 
advance  all  the  money  at  once,  because  there  was  a  collateral 

(1)  15  Ch.  Div.  42. 
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agreement  which  was  for  the  benefit  of  the  municipality  that  the  1898. 

money  was  to  be  advanced  as  they  required  it,  and  the  bank  was  in  re 

not  to  charge  interest  except  on  the  money  actually  advanced.  d^^J^  op 

The  case  of  Ex  'parte  Rolph  (1)  has  no  application  to  this  case.  ^mbton  ; 

I  am,  therefore,  of  opinion  that  this  motion  should  be  successful.  C^mkrcial 

Australia. 

G.  B.  Simpson,  J.  I  am  of  the  same  opinion.  At  one  time  I 
was  under  the  impression,  against  my  inclination,  that  we  were  ■^**®  ^•'^• 
bound  by  the  decision  in  Ex  parte  Rolph  (1),  but  I  am  now  quite 
satisfied  that  substantially  there  was  an  understanding  that  the 
payment  of  the  7,000i.  should  be  delayed.  That  makes  the 
difierence  between  the  present  case  and  Ex  parte  Rolph,  because 
in  that  case  the  Master  of  the  Rolls  at  p.  102  points  out  **  that 
there  was  no  independent  contract  that  the  payment  should  be 
delayed."  I  gather  from  what  his  Lordship  there  says  that  if 
there  had  been  such  an  independent  contract  the  Court  would 
have  held  that  the  consideration  was  truly  stated.  The  considera- 
tion for  the  mortgage  was  providing  7,000i.  for  the  council.  If 
the  money  had  been  actually  handed  over  to  the  council  and  the 
money  had  then  been  handed  back  by  the  council  and  drawn  out 
as  required  the  consideration  would  undoubtedly  have  been  truly 
stated,  and  that  I  think  was  substantially  what  took  place. 

I  do  not  say  that  my  mind  is  altogether  free  from  doubt,  but 
on  the  whole  I  am  willing  to  agree  with  their  Honours. 

Cohen,  J.  There  can  be  no  doubt  that  the  matter  is  not  free  from 
difficulty.  There  has  always  been  a  tendency  of  Courts  to  uphold 
honest  transactions,  and  in  these  cases  Judges  endeavour  to  place 
themselves  in  the  position  of  business  men  and  construe  docu- 
ments as  far  as  possible  in  that  light.  In  Ex  parte  Johnson  (2), 
Bowen,  L.J.,  348,  says — "  Now  who  are  going  to  be  affected  by 
this  bill  of  sale  or  to  act  on  it  ?  It  is  drawn  up  for  present 
purposes,  it  is  not  for  posterity.  It  is  intended,  not  for  special 
pleaders,  or  conveyancing  counsel  of  the  Court  of  Chancery,  or 
for  the  ingenious  lawyers  in  the  Court  of  Bankruptcy.  It  is 
drawn  up  for  business  purposes  and  business  men,  for  traders, 
bankers,  and  people  who  lend  money — in  fact  for  the  world  at 

(1)  19  Ch.  Div.  98.  (2)  26  Ch.  Div.  338. 

GG2 


412  CASES  AT  LAW.  [N.  S.  W.  R. 

1898.  large.'     If  that  is  so,  I  cannot  help  thinking  that  the  Courts  have 

In  re  taken  the  true  point  of  view  when  they  have  said,  'you  must  take  a 

DisTwcT^oF  ^^^^^  *^^  business  view  of  the  transaction,  and  not  look  at  it 

Lambton  ;  with  that  minute  accuracy  which  persons  would  use  who  were 

JuX  pctrte 

Commercial  examining  into  it  after  the  event  in  a  Court  of  justice.' "  Looking 
Australia.  ^^  ^^^^  transaction  from  a  business  point  of  view,  when  this  7,000i. 

was  held  by  the  bank  at  the  disposal  of  the  municipality  it  was 
Cohen  J.     tantamount  to  the  payment  of  7,000i.     I  therefore  think  that 

the  consideration  was  truly  stated. 

The  order  was  as  follows: — 

"  It  is  ordered  that  it  be  re/erred  to  the  Master  in  Equity  of 
this  Honorable  Court  to  appoint  some  fit  and  proper  person 
to  receive^  collect,  and  get  in  the  rates  (whether  accrued  or 
to  accrue  due),  and  other  revenues  of  the   above-named 
Municipal  District  of  Lambton^  and  it  is  further  entered 
that  the  said  Master  in  Equity  do  fix  the  security  to  he 
given  by  such  Receiver,  and  the  remuneration  to  be  paid  to  or 
retained  by  him  for  his  services  as  such  Receiver,  and  it  is 
further  ordered  that  the  said  Receiver  lohen  so  appointed  do 
receive,  get  in,  and  collect  all  rates  and  ottier  revenues  due, 
or  accruing,  or  to  accrue  due  to  the  said  Municipal  LHstriet. 
And  it  is  further  ordered  that  the  ratepayers,  tenants,  and 
other  debtors  of  the  said  Municipal  District  do  pay  to  the 
said  Receiver,  xohen  so  appointed,  the  amounts  of  the  rates, 
rents,  and  debts  respectively  due,  or  accruing,  or  to  accrue 
due  by  them  until  this  Honorable  Court  shall  further  or 
otherwise  order.     And  it  is  further  ordered  tliat  notice  of 
the  appointm^ent  of  such  Receiver  be  given  to  the  said  rate- 
payers,  tenants,  and  other  debtors  of  the  said  Municipal 
District  in  such  manner  as  the  said  Master  in  Eqtiitt/  shall 
direct.     And  it  is  further  ordered  that  the  said  Master  in 
Equity  do  inquire  and  report  to  this  Honorable  Court  what 
is  the  amount  due  by  the  said  Municipal  District  to  the  said 
Bank,  and  what  are  the  amounts  (if  any)  due  by  the  said 
Municipal  District   to   the   said    Debenture-holders    and 
whether  the  debentures  are  valid  and  binding  charges  on  the 
rates  and  revenues  comprised  tJierein  respectively.       And 
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aUo  what  are  the  priorities  existing  between  the  said  bank  and        1898. 
the  said  respective  debenture-holders.     And  it  is  further        in  re 
ordered  that  the  further  consideration  of  this  mattery  and   dis^ctUt 
all  questions  with  reference  to  the  costs  thereof ^  be  adjourned^    Lambton  ; 
and  any  of  the  parties  hereto  are  to  be  at  liberty  to  apply  to  Commercial 
this  Honorable  Court  a«  they  may  be  advised!*  Australia. 

Attorneys  for  the  applicants:  Johnson,  Minter,  Simpson  Jk 
Co. 

Attorney  for  the  respondents :  A.  W,  E,  Weaver, 
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The  C.J. 
Stephen  J, 

and 
Cohen  J. 


DENHAM  AMD  Another  v.  FOLEY  and  Anotheb. 

Bankruptcy  Act,  ».  4  (1)  (h) — Notice  of  awtpension  0/ payment — Bill  oj  sale— Bank- 
ruptcy Acta  Amendment  Act,  1896»  «.  33 — Bill  of  wit — Covenant  for  titk— 
*•  Party  or  privy  to  act" — Notice  of  an  a^  of  bankruptcy — Estoppel— Judg- 
ment of  Bankruptcy  Court — Bankruptcy — Order  and  disposition — Pottemm 
qf  second  bill  of  sale  holder — New  tried — Projctice — Two  issues — 5  Vic,  No.  9, 
s.  42. 

A  debtor  in  the  conrse  of  conversation  with  one  of  his  creditors  said,  "  I  will 
have  to  file.*'  Held,  that  the  creditor  had  notice  that  the  debtor  was  about  to 
suspend  payment  of  his  debts. 

Sect.  33  of  the  Bankruptcy  Act  Amendment  Act,  1896,  is  not  retrospecti?e,  ind 
does  not  apply  to  bills  of  sale  given  before  the  passing  of  the  Act. 

The  defendants  held  a  bill  of  sale  over  certain  goods  of  G.  On  the  29th 
December  they  had  notice  that  G.  had  committed  an  act  of  bankruptcy.  On  the 
30th  December  they  seized  the  goods  under  the  bill  of  sale.  On  the  4th  January 
they  assigned  the  goods  absolutely  to  the  plaintiffs.  In  the  deed  of  assignment 
they  covenanted  that  they  had  not  been  *  *  party  or  privy  to  any  act "  whereby 
they  were  prevented  from  assigning  the  goods  absolutely  to  the  plaintiffi.  On 
the  13th  January  G.  became  bankrupt,  and  the  goods  were  subsequently  cliimed 
by  G.  's  official  assignee.  Held,  that  the  defendants  having  notice  of  the  act  of 
bankruptcy,  were  party  or  privy  to  an  act  whereby  they  were  prevented  from 
assigning  the  goods,  and  had  therefore  committed  a  breach  of  the  covenant 

The  defendants  assigned  to  the  plaintiffs  the  goods  comprised  in  a  bill  of  sale 
given  by  G.  to  them.  These  goods  were  claimed  by  the  official  assignee  of  G.'s 
estate,  and  on  a  motion  under  s.  130  of  the  Bankruptcy  Act,  1887,  the  plaintiffs 
(in  which  they  set  up  the  title  to  the  goods  through  the  defendants)  were  ordered 
to  pay  the  value  of  them  to  the  official  assignee.  Held,  that  the  judgment  of  the 
Bankruptcy  Court  did  not  prevent  the  defendants  from  setting  up  that  they  had 
a  good  title  to  the  goods,  when  they  transferred  them  to  the  plaintiffs  in  an  action 
brought  by  the  plaintiffs  against  them  for  breach  of  the  covenant  for  title,  inas- 
much as  they  were  not  parties  to  the  bankruptcy  proceedings. 

G.  gave  a  bill  of  sale  over  certain  goods  to  the  defendants,  and  subsequently 
gave  a  second  bill  of  sale  over  the  same  goods  to  the  plaintiffs.     The  defendants 
seized  the  goods  with  notice  of  an  available  act  of  bankruptcy  committed  by  G., 
and  afterwards  assigned  the  goods  to  the  plaintiffs.     In  an  action  brought  by  the 
plaintiffs  against  the  defendants  for  breach  of  covenant  for  title,  the  defendants 
in  order  to  shew  that  the  goods  were  not  in  the  order  and  disposition  of  the  bank- 
rupt when  they  had  notice  of  the  act  of  bankruptcy,  sought  to  give  in  evidence 
the  plaintiffs'  bill  of  sale  and  to  give  evidence  that  at  that  time  the  goods  were 
not  in  the  order  and  disposition  of  the  bankrupt,  because  the  plaintiffs  had 
previously  seized  under  their  bill  of  sale  without  notice  of  an  available  act  of 
bankruptcy,  and  this  evidence  was  rejected.     Held,  that  the  evidence  should  have 
been  admitted.     The  possession  of  a  second  bill  of  sale  holder  who  seizes  without 
notice  of  an  available  act  of  bankruptcy  may  enure  for  the  benefit  of  the  first  bill 
of  sale  holder. 


L 
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Where  two  issaes  were  iDvolved  Id  a  case  on  a  new  trial  motion,  and  one  was         1898. 

decided  in  favour  of  the  plaintiflfs  and  one  in  favour  of  the  defendants,  the  Court,  — — 

under  the  powers  conferred  on  it  by  s.  42  of  5  Vic.  No.  9,  in  granting  a  new  trial 

on  the  motion  of  the  defendants,  ordered  the  defendants  to  make  an  admission  as        Folbt. 

to  the  former  issue  so  as  to  prevent  that  issue  being  tried  again. 

New  trial  motion. 

The  declaration  was  as  follows : — 

1.  For  that  the  defendants  at  the  time  of  the  breach  herein- 
after complained  of  were  the  creditors  of  one  Qeoghegan  and 
were  the  holders  of  a  bill  of  sale  dated  the  8th  August,  1895,  over 
certain  property  of  the  said  Geoghegan,  and  the  said  Geoghegan 
having  made  default  in  payment  of  the  moneys  due  under  the 
said  bill  of  sale,  the  defendants  took  possession  of  the  said 
property,  and  previously  to  taking  possession  the  defendants  had 
notice  that  the  said  Geoghegan  had  committed  an  act  of 
bankruptcy  whereby  the  property  comprised  in  the  said  bill  of 
sale  in  the  event  of  the  estate  of  the  said  Geoghegan  being 
sequestrated  within  a  period  of  six  months  from  the  date  of  the 
said  act  of  bankruptcy  would  become  the  property  of  the  oflScial 
assignee  of  the  estate  of  the  said  Geoghegan,  and  within  six 
months  of  such  act  of  bankruptcy  the  defendants  by  deed  pur- 
ported to  assign  to  the  plaintiflFthe  property  comprised  in  the  said 
bill  of  sale  and  thereby  covenanted  that  at  the  time  of  making 
the  said  assignment  the  defendants  had  not  been  party  or  privy 
to  any  act,  deed,  matter  or  thing  whereby  the  said  property  was, 
could,  or  might  be  in  any  wise  encumbered,  or  whereby  they  (the 
defendants)  were  prevented  from  assigning  and  transferring  the 
same,  yet  the  defendants  had  been  party  and  were  privy  to 
certain  acts,  &c.,  and  the  defendants  had  at  the  date  of  making 
the  said  covenant  notice  that  the  said  Geoghegan  had  committed 
an  available  act  of  bankruptcy,  and  the  said  Geoghegan  within 
six  months  of  the  said  act  of  bankruptcy  and  of  the  execution  of 
the  said  deed  became  a  bankrupt,  and  the  official  assignee  of  the 
estate  of  the  said  Geoghegan  recovered  by  due  process  of  law 
from  the  plaintiffs  the  said  property  comprised  in  the  said  bill  of 
sale  and  so  assigned  as  aforesaid  on  the  ground  that  the  same 
was  the  property  of  the  said  official  assignee  at  the  date  of  the 
said  assignment,  whereby  the  plaintiff's  were  deprived  of  the 
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1898.  same  and  lost  the  use  and  profits  of  the  same  and  the  price 
Denham  which  they  paid  to  the  defendants  for  the  same,  and  were  put  to 
FoLEv.       .i^reat  expense  in  defending  their  title  to  the  same. 

2.  For  that  the  defendants  by  warranting  that  they  then  twl 
lawful  right  and  title  to  sell  and  dispose  of  certain  property,  to 
wit,  property  comprised  in  a  bill  of  sale  given  hy  Qeoghegan  to 
the  defendants  .  .  .  sold  the  said  property  to  the  plaioti^ 
yet  the  defendants  had  no  lawful  right  and  title  to  sell  and  dis- 
pose of  the  said  property,  and  the  plaintifis  were  obliged  to 
ileliver  up  the  said  property  to  the  official  assignee  of  the 
estate  of  the  said  Oeoghegan,  who  had  the  lawful  right  and  title 
to  the  said  property,  whereby  the  plaintiffs  were  deprived  of  the 
same,  &c. 

3.  Common  money  count. 
Pleas  :— 

1,  To  first  count,  non  est  factum. 

2,  To  first  count,  traverse  of  the  alleged  breaches, 

3,  To  second  count,  non  aaaumpaerunt 
i.  To  second  count,  denial  of  breaches. 
5.  To  third  count,  never  indebted. 

On  the  8th  August,  1895,  Geoghegan  gave  a  bill  of  sale  to  the 
ilefendants  over  certain  property,  and  it  was  duly  registered. 
On  the  8th  July,  1896,  Oeoghegan  gave  a  bill  of  sale  to  the 
plaintiffs  over  the  same  property. 

On  the  30th  December  the  defendants  entered  into  possession, 
default  having  been  made  under  their  bill  of  sale.  It  was 
alleged  by  the  piaintifTs  that  the  defendants  had  notice  of  an  act 
of  bankruptcy  committed  by  Geogbegan  on  the  29th  December. 
The  evidence  on  this  point  was  as  follows: — Oeoghegan  said:  "I 
remember  29th  December  last;  I  was  in  Sydney  then;  I 
returned  to  Nowra  the  same  day ;  I  went  down  by  5.30  pjn. 
train ;  I  saw  Michael  Foley  (one  of  the  defendants)  just  as  the 
train  was  leaving — at  the  train ;  I  was  walking  along  the  plat- 
form towards  the  carriage,  having  just  jumped  out  of  a  vehicle; 
lie  said,  'How are  you  getting  along'  ?  I  said,  'Not  too  well';  he 
said, '  Nothing  wrong,  I  hope '  ?  I  said, '  Things  are  a  bit  bad ' ; 
I  le  said,  *  Why,  what  is  up '  ?  I  said, '  I  will  have  to  file ' ;  he  then 
Maid, '  Tou  will  do  nothing  until  you  see  me  again ' ;  I  then  said. 
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'No*;  I  was   then  in   the  carriage;   he  said  again,  *  On   your        1898. 
honour  you  won't  do  anything  till  1  see  you  again  *  ?  I  said  *  No,     Dknuam 
I  will  be  up  OQ  Tuesday  and  give  you  particulars ' ;  the  train      folky. 
then  left" 

An  affidavit,  which  had  been  prepared  for  Foley  to  sign,  was 
put  in  evidence.  It  was  prepared  by  the  solicitor  who  was 
acting  for  the  official  assignee  of  Geoghegan's  estate  to  be  used 
on  a  motion  under  s.  130  of  the  Bankruptcy  Act  again&ft  the 
plaintiife,  and  it  was  altered  at  Foley's  instigation.  The  material 
parts  were  as  follows  : — 

"  3.  Prior  to  and  during  the  month  of  December  I  had  several 
interviews  with  the  above-named  bankrupt  relative  to  his 
financial  position,  and  from  what  I  was  informed  by  the  bank- 
rupt, ascertained  that  he  was  practically  insolvent. 

"  4.  Hearing  that  the  bankrupt  was  in  Sydney  on  the  28th  and 
29th  December  last,  and  being  anxious  to  see  him,  I  endeavoured 
without  success  to  do  so,  but  ascertained  that  he  intended 
returning  to  Bomaderry  by  the  train  leaving  Sydney  at  5  o'clock 
on  the  evening  of  the  29th  December  last,  and  accordingly 
attended  at  the  Redfem  railway  station,  where  I  met  the  above- 
named  bankrupt,  who  then  informed  me  that  he  had  come  up  to 
Sydney  with  the  view  of  laying  his  financial  position  before  his 
creditors,  and  he  said  he  had  seen  Denham  Bros.,  and  that  Mr. 
Barlow,  their  clerk,  would  call  in  the  morning  and  explain 
matters  in  reference  to  his  financial  arrangements.  I  thereupon, 
on  the  said  29th  December  last,  requested  the  said  bankrupt  to 
let  me  know  what  he  intended  to  do,  meaning  thereby  whether 
he  intended  to  file  his  schedule.  To  that  he  replied  before  any- 
thing was  done  he  would  let  my  said  firm  know.  My  object  in  so 
doing  was  to  obtain  sufficient  time  to  get  into  possession  before 
he  filed  his  schedule." 

On  the  4th  January,  1897,  the  defendants  assigned  everything 
comprised  in  the  bill  of  sale  of  the  8th  August,  1895,  to  the 
plaintiffs  in  the  following  terms  : — "  They  the  assignors  do  .  . 
•  .  hereby  grant  bargain  sell  assign  transfer  and  set  over  unto 
the  assignees  ....  all  and  singular  the  machinery  goods 
chattels  credits  book  debts  and  all  other  effects  whatsoever  com- 
prised in  and  assigned  to  them  under  and  by  virtue  of  the  said 
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181W.  recited  indenture  of  the  8th  August,  1896.  ...  To  have  and 
Dknham  hold  receive  take  and  enjoy  the  said  machinery  ....  onto 
FoLBT.  ^^^  ^y  ^^^  ^^^^  assignees  ....  absolutely  freed  and 
absolutely  discharged  from  all  right  or  equity  of  redemption 
therein  and  the  said  assignors  ....  covenant  with  the 
said  assignees  that  they  .  .  .  have  not  done  or  knowingly 
permitted  or  suflFered  or  been  party  or  privy  to  any  act  deed 
matter  or  thing  whereby  the  said  machinery  .  .  .  is  can  or 
may  be  in  anywise  encumbered  or  whereby  they  are  prevented 
from  assigning  and  transferring  the  same  in  manner  aforesaid." 

On  the  13th  January  Geoghegan's  estate  was  sequestrated. 

On  the  16th  June,  1897,  on  a  motion  by  the  official  assignee  of 
Geoghegan's  estate,  in  which  the  plaintiffs  were  the  respondents, 
it  was  ordered  that  it  be  referred  to  the  Registrar  in  Bank- 
ruptcy to  ascertain  the  nature  and  value  on  the  29th  December, 
1896,  of  all  machinery,  &c.,  seized  or  taken  possession  of  by  the 
plaintiffs  under  their  bill  of  sale  dated  the  8th  July,  1896,  and 
under  the  defendant's  bill  of  sale  dated  the  8th  August,  1895,  and 
the  assignment  of  the  4th  January,  1897,  by  the  defendants  to 
the  plaintiffs,  and  that  the  said  value  when  so  ascertained  be 
paid  by  the  plaintiffs  to  the  official  assignee.     [See  Re  Oeogliegan 

(I)-] 

At  the  trial,  before  Owen,  J.,  the  jury  found  a  verdict  for  the 
plaintiffs,  and  leave  was  reserved  to  the  defendants  to  move 
the  Full  Court  to  enter  a  nonsuit  or  verdict  for  them.  At  the 
trial  the  defendants  tendered  evidence  to  shew  that  prior  to  the 
29th  December  the  plaintiffs  were  in  possession  of  the  goods 
This  evidence  was  objected  to  and  rejected. 

The  defendants  also  tendered  in  evidence  the  bill  of  sale  given 
by  Qeoghegan  to  the  plaintiffs.  This  was  objected  to  and 
rejected. 

The  defendants  also  tendered  evidence  to  shew  the  plaintiffs' 
want  of  knowledge  prior  to  the  29th  December,  1896,  or  the  4th 
January,  1897,  of  an  available  act  of  bankruptcy  having  been 
committed  by  Qeoghegan.  This  evidence  was  objected  to  and 
rejected. 

(1)  18  N.S.  W.  L.R.  B.  &  P.  26  ;  7  B.C.  82. 
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The  defendants  now  moved  to  make  absolute  a  rule  nisi  to        1898. 
enter  a  nonsuit  or  a  verdict  for  them,  or  for  a  new  trial,  upon  the     Dbnham 
following  grounds :—  p^^^ 

1.  That  the  facta  deposed  to  at  the  trial  did  not  disclose  that 
the  defendants  had  at  the  time  of  taking  possession  under  the 
bill  of  sale  notice  of  any  available  act  of  bankruptcy  having 
been  committed  by  Geoghegan. 

2.  That  even  if  the  defendants  had  notice  prior  to  the  28th 
December,  1896,  that  an  available  act  of  bankruptcy  had  been 
committed  by  Geoghegan  they  were  not  party  or  privy  to  any 
act,  deed,  matter  or  thing  whereby  the  property  comprised  in  the 
said  bill  of  sale  was,  could,  or  might  be  encumbered,  or  whereby 
the  defendants  were  prevented  from  assigning  or  transferring 
the  same. 

3.  That  inasmuch  as  the  defendants  complied  with  the 
requirements  of  60  Vic.  No.  29  with  respect  to  the  registration 
of  their  bill  of  sale  of  the  8th  August,  1895,  the  goods  therein 
comprised  are  protected  by  s.  33  of  that  Act. 

4.  That  his  Honour  was  in  error  in  refusing  to  admit  in 
evidence  the  bill  of  sale  given  by  Geoghegan  to  the  plaintiffs. 

5.  That  his  Honour  was  in  error  in  rejecting  evidence  of  the 
entering  into  possession  by  the  plaintiffs  of  the  goods,  the  sub- 
ject of  the  plaintiff's  bill  of  sale,  from  Geoghegan  prior  to  the 
29th  December,  1896. 

6.  That  his  Honour  was  in  error  in  rejecting  evidence  of  the 
pUintifis'  want  of  knowledge  prior  to  the  29th  December,  1896, 
or  the  4th  January,  1897,  of  an  available  act  of  bankruptcy 
having  been  committed  by  Geoghegan. 

Sly  (  Want,  Q.C.,  and  Gordon)  appeared  for  the  defendants  in 
support  of  the  rule. 

Wise  and  Broorajield  (Sir  Julian  Salomons,  Q.C.,  and  Pilcher, 
Q.C.,  with  them),  for  the  plaintiffs,  shewed  cause. 

It  was  admitted  that,  if  either  of  the  first  two  grounds  in  the 
rale  were  decided  in  favour  of  the  defendants,  it  would 
become  unnecessary  to  decide  the  other  points  in  the  case,  and  it 
was  therefore  arranged  that  they  should  be  first  argued. 
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1898.  Sly.    let  ground.    The  conversation  which  took  place  between 

Dknham  Foley  and  Geoghegan  did  not  amount  to  an  act  of  bankruptcy. 
Volet.  ^^  ^^  merely  a  casual  conversation.  It  was  not  a  formal  and 
deliberate  notice  that  he  was  about  to  suspend  payment  of  his 
debts :  Ex  parte  Oaatler  (1).  The  conversation  which  took 
place  goes  to  shew  that  there  was  no  absolute  intention  on  the 
part  of  Qeoghegan  to  file  his  schedule.  In  order  to  constitute  an 
act  of  bankruptcy  under  s.  4(1)  (h)  there  must  be  an  absolute 
statement  that  the  debtor  intends  to  suspend  payment.  Here 
Qeoghegan  said  that  he  would  do  nothing  until  he  saw  Foley  again. 

Wise,  let  ground.  When  Geoghegan  said  to  Foley,  "  I  will 
have  to  file,"  he  clearly  gave  notice  to  him  that  he  was  about  to 
suspend  payment  of  his  debts :  Crook  v.  Morley  (2)  ;  In  re  Lamh 
(3);  Re  Missen  (4)  ;  Re  Davenport  (5) ;  In  re  Simonson  (6). 

Sly  in  reply.  Ist  ground.  The  question  to  be  considered  is 
whether  Geoghegan  intended  to  give  notice  that  he  was  about  to 
suspend  payment.     I  submit  he  did  not.     Re  Pike  (7). 

[The  Chief  Justice.  The  facts  there  are  very  diflFerent  to  the 
facts  in  this  case.] 

But  that  case  decides  that  a  statement  to  amount  io  a  notice 
must  not  be  mere  casual  conversation,  but  must  be  something 
formal  and  deliberate  on  the  part  of  the  debtor.  In  Crook  v. 
Morley  a  circular  was  sent  to  all  the  creditors  stating  that  the 
debtor  was  unable  to  meet  his  engagements ;  so  also  in  In  re 
Lamb.  In  In  re  Tliorold  (8)  the  debtor  came  down  from  the 
country  specially  to  lay  his  financial  position  before  his  chief 
creditor.     There  must  be  an  absolute  and  unqualified  notice. 

[The  Chief  Justice.  Geoghegan  said,  "  I  will  have  to  file  " ; 
could  there  have  been  anything  stronger  or  more  definite  than 
that  ?] 

But  that  is  qualified  by  what  he  says  immediately  afterwards, 
that  he  would  do  nothing  until  he  saw  Foley  again. 

(1)  13  Q.B.D.  471.  (5)  I  B.C.  51. 

(2)  [1891]  A.C.  316.  (6)  [1894]  1  Q.B.  433. 

(3)  4  Mor.  25.  (7)  17  N.8.W,  L.R.  B.  &  P.  34. 

(4)  14  N.S.W.  L.R.  B.  &  P.  24  ;     (8)  11  N.S.  W.  L.R.  331. 

3  B.C.  112. 
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[Cohen,  J.,  referred  to  In  re  Johns  (1).]  1898. 

In  that  case  there  was  a  deliberate  notice. 


Sly.  2nd  ground.  Assuming  that  the  defendants  had  notice 
of  an  act  of  bankruptcy,  when  they  went  into  possession  they 
were  not  party  or  privy  to  any  act  whereby  they  were  prevented 
from  assigning  the  property  to  the  plaintiffs  on  the  4th  January. 
At  the  time  the  defendants  made  the  covenant  they  were  the 
only  persons  who  had  any  title  to  the  goods.  If  bankruptcy 
had  not  supervened,  the  fact  that  they  had  notice  of  an  act  of 
bankruptcy  would  not  have  affected  their  title;  on  the  4th 
January  no  other  person  had  any  title  to  the  goods. 

[The  Chief  Justice.  But  when  a  man  becomes  bankrupt  the 
title  of  the  official  assignee  dates  back  to  the  act  of  bankruptcy.] 

The  possibility  or  contingency  of  the  man  becoming  bankrupt 
could  not  be  a  breach  of  the  covenant.  This  covenant  means 
that  the  defendants  had  not  mortgaged  the  goods  or  sold  them. 

[The  Chief  Justice.  May  it  not  be  said  that  they  were 
"  party  or  privy  to  an  act  whereby  they  were  prevented  from 
assigning,"  &c.  ?] 

"Act"  there  means  some  act  done  by  the  defendants.  Here 
the  defendants  had  done  no  act  whereby  they  were  prevented 
from  assigning  the  goods.  At  the  time  they  did  assign  there 
was  nothing  to  prevent  them  from  assigning. 

[Cohen,  J.,  referred  to  Hobaon  v.  Middleton  (2) ;  where  it 
was  held  that  a  covenant,  that  the  covenantor  has  not  knowingly 
permitted,  or  suffered  any  act,  was  not  broken  by  assenting  to  an 
act  which  the  covenantor  could  not  prevent. 

Wise,  Under  that  case  in  Dart  on  Vendors  and  Purchasers 
(3),  it  is  said,  "  but  of  course  in  such  a  case  the  covenant  would 
have  been  broken  had  it  proceeded  in  the  usual  form,  '  or  been 
party  or  privy  to.*  " 

Cohen,  J.  Does  not  being  "  party  or  privy  "  mean  assenting 
to  something  being  done  ?] 

(1)  10  Mor.  190.  (2)  6  B.  &  C.  295. 

(3)  5th  Ed.  785. 


Denham 

V. 

Foley. 


( 
"i 
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^896.  That  is  what  I  submit  it  does, 

Dbnhah 

V.  [Wise.     "Privy"  means  having  knowledge. 


FOLBT. 


Stephen,  J.  Even  assuming  that  it  does,  had  the  defendants 
knowledge  of  anything  which  at  that  time  prevented  them 
assigning  the  goods  ?] 

At  that  time  there  was  clearly  nothing  to  prevent  them 
assigning  the  goods. 

[Stephen,  J.  The  plaintiffs  must  read  the  covenant  as  if 
after  the  words  "  transferring  the  same,"  these  words  were 
inserted,  "  or  whereby  the  conveyance  may  hereafter  be  in  any 
way  invalidated."] 

Yes.     That  is  what  their  contention  amounts  to. 

Wise,  2nd  ground.  The  assignment  of  the  4th  January  was  not 
merely  an  assignment  of  the  defendants'  right,  title  and  interest, 
but  was  an  absolute  assignment  of  the  property.  The  words 
"  transferring  the  same  in  manner  aforesaid,"  mean  transferring 
the  property  absolutely.  Foley  was  privy  to  an  act  whereby  he 
was  prevented  from  transferring  these  goods  absolutely.  On  the 
30th  December,  Foley  knew  that  an  act  of  bankruptcy  had  been 
committed.  He  knew,  therefore,  if  bankruptcy  supervened,  that 
he  had  no  title  to  the  goods.  There  was,  therefore,  a  contingent 
defect  in  his  title.  "  Privy  "  is  defined  in  Webster  8  Dictionary  io 
mean  **  admitted  to  knowledge  of  a  secret  transaction ;  secretly 
cognisant ;  privately  knowing." 

He  referred  to  Clifford  v.  Hoare  (1). 

[Stephen,  J.  The  words  in  the  covenant  are  stronger  than  in 
this,  because  the  words  there  are  "  is  or  may  be  impeached."] 

He  also  contended  that  the  plaintiffs  were  entitled  to  recover 
on  the  common  money  count.  If  a  man  pays  for  goods  and  they 
are  afterwards  taken  from  him  through  no  fault  of  his  own,  he 
is  entitled  to  recover  his  money  back. 

In  view  of  the  decision  of  the  Court  on  the  second  ground  it 
became  unnecessary  to  consider  this  point. 

(1)  L.R.  9C.P.  362. 
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Sly  in  reply.    2nd  ground.     Being  "party  or  privy"  to  an  1898. 

act  does  not  mean  having  mere  knowledge  of  the  act.     There  Denham 

must  be  some  concert  on  his  part,  and  some  participation  in  the  kolW. 
act.    No  act  on  their  part  in  any  way  invalidated  their  title. 

The  Chief  Justice.  It  appears  that  one  Geoghegan  gave  a 
bill  of  sale  over  certain  property  to  the  defendants.  That  bill  of 
sale  was  dated  August,  1895.  The  defendants  were  carrying  on 
the  business  of  produce  merchants  in  Sydney,  and  Geoghegan 
was  carrying  on  the  business  of  a  bacon  curer  at  Bomaderry. 
He  gave  this  bill  of  sale  over  certain  machinery  and  his  stock  in 
trade.  Havin*^  given  this  bill  of  sale  in  August,  1895,  he  appears 
to  have  made  default,  and  in  December,  1896,  having  got  into 
some  diflBculties,  he  came  to  Sydney  with  a  view  to  seeing  his 
creditors,  and  making  some  arrangement  with  them.  At  this 
time  the  money  under  the  bill  of  sale  was  due  to  the  defendanta 
Geoghegan  also  had  an  open  account  with  the  defendants,  but  so 
far  as  that  account  was  concerned  he  does  not  appear  to  have 
owed  them  any  money.  When  he  came  to  Sydney  he  appears  to 
have  seen  the  plaintiffs,  who  were  also  creditors  of  his,  but  he 
did  not  call  upon  the  defendants.  The  defendants,  however, 
knew  that  he  was  in  Sydney,  and  one  of  the  defendants,  no 
doubt  as  a  man  of  business,  and  not  understanding  why  Geoghegan 
did  not  call  upon  him,  went  to  Redfern  railway  station  to  see 
him,  and  just  before  the  train  started  an  interview  took  place. 
It  is  said  that  this  was  a  mere  casual  interview.  I  cannot  see  that 
it  was.  It  was  an  interview  sought  by  the  defendant  as  a 
business  man  for  the  purpose  of  ascertaining  the  position  of  his 
debtor.  The  interview  which  then  took  place  was  as  follows  (as 
described  by  Geoghegan  in  his  evidence) : — "  He  said,  *  How  are 
you  getting  along '  ?  I  said,  *  Not  too  well ' ;  he  said,  *  Nothing 
wrong,  I  hope '  ?  I  said, '  Things  are  a  bit  bad ' ;  he  said,  '  Why, 
what  is  up  •  ?  I  said, '  I  will  have  to  file ' ;  he  then  said,  *  You  will 
do  nothing  till  you  see  me  again  * ;  I  then  said, '  No ' ;  I  was  then 
in  the  carriage ;  he  then  said,  *  On  your  honour  you  won't  do 
anjrthing  till  I  see  you  again ' ;  I  said,  *  No,  I  will  be  up  on 
Tuesday  and  give  you  particulars.' " 

This  was  not  a  mere  casual  conversation.  Being  in  Sydney 
for  the  purpose  of  seeing  his  creditors,  he  informed  a  man  who 
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1898.  had  a  right  to  enquire  into  his  affairs,  that  he  was  about  to  file  his 
Denuam  schedule,  the  meaning  of  that  was,  that  he  was  about  to  become 
Foley  bankrupt.  We  must  take  it  that  that  was  his  intention  at  that 
time,  and  that  must  have  been  the  impression  which  it  left  on 
The  C.J.  ^Y^Q  raind  of  Foley.  For  what  do  we  find  that  he  does  ?  He  goes 
by  the  first  train  next  morning  to  Bomaderry,  and  on  that  very 
day  seizes  the  property  contained  in  the  bill  of  sale.  It  is  per- 
fectly clear  what  was  in  his  mind.  He  had  been  informed  that 
Geoghegan  was  about  to  file  his  schedule,  and  he  thought 
that  he  would  put  himself  in  the  best  position  he  coald 
and  get  po&session  of  the  goods  before  the  ofiScial  assignee 
Now  the  question  arises  whether  that  intimation,  "I  will 
have  to  file  my  schedule,"  was  a  notice  that  he  was  about  to 
suspend  payment  of  his  debts  within  s.  4  (1),  sub-s.  (h).  That 
sub-section  is  as  follows  : — "  If  the  debtor  gives  notice  to  any  of 
his  creditors  that  he  has  suspended,  or  that  he  is  about  to  suspend 
payment  of  his  debts."  I  am  of  opinion  that  this  statement  was 
a  notice  within  the  meaning  of  that  sub-section.  We  were 
referred  to  a  number  of  cases  on  this  section,  some  decided  in 
England  and  others  decided  in  this  colony.  I  do  not  think  that 
the  law  can  be  more  clearly  laid  down  than  it  is  laid  down  by 
Lord  Justice  Bowen  in  hi  re  Lamb  ( I ).  He  points  out  that  all 
these  decisions  are  decisions  on  questions  of  fact,  and  that  in 
each  case  we  have  to  see  whether  there  was  a  notice  given  by  the 
debtor  that  he  was  about  to  suspend  payment  of  his  debts.  His 
Lordship  says  at  p.  32  : — "  I  hope  we  are  not  going  in  the  con- 
struction of  this  statute  to  be  encumbered  in  the  future  with  a 
mass  of  cases  which  are  really  decisions  on  fact.  The  first  thing 
which  we  have  to  decide  is  what  the  statute  means.  The  statute 
provides  that  if  a  debtor  gives  notice  to  any  of  his  creditors  that  he 
has  suspended,  or  that  he  is  about  to  suspend  payment  of  his  debts, 
that  is  an  act  of  bankruptcy.  Suspension  of  payment  is  a 
business  term  usually  applied  to  traders,  and  in  the  present  case 
we  have  to  apply  it.  It  seems  to  me  that  it  means  not  meeting 
your  engagements,  and  paying  your  debts  in  the  ordinary  course 
of  business  as  they  become  due  and  as  you  are  called  upon  to  pay 
them.  What,  therefore,  is  the  question  that  arises  when  we  are 
presented  with  a  statement  of  a  debtor,  and  are  asked  to  consider 

(I )  4  Mor.  25. 


The  C;J. 
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that  it  falls  within  the  mischief  at  which  this  provision  of  the        1898. 
statute  strikes  ?     We  have  in  each  case  to  ask  ourselves  and  in     Dknham 
each  case  to  answer  the  question,  what  is  the  reasonable  con-      foley. 
struction  which  those  who  receive  this  statement  of  the  debtor 
would  have  a  right  under  the  circumstances  of  the  debtor's  case 
to  assume,  and  would  assume,  to  be  his  meaning  as  to  what  he 
intends  to  do  with  respect  to  paying  or  suspending  payment  of  his 
debts."     We  know  what  effect  the  statement  made  by  Qeoghegan 
had  on  Foley,  and  what  construction  he  put  upon  it.     We  know 
that  from   his  own   action,  his  following  this  man   down   to 
Bomaderry  next  morning  and  seizing  the  goods.     We  also  know 
it  from  what  appears  in  the  affidavit  which  was  amended  at  his 
own  instigation.     He  says  there,  '*  Hearing  that  the  bankrupt 
was  in  Sydney,  and  being  anxious  to  see  him,  I  endeavoured 
without  success  to  do  so, but  ascertained  that  he  intended  returning 
to  Bomaderry  by  the  train  leaving  Sydney  at  5  o,clock  on  the 
evening  of  the  29th  December  last,  and  accordingly  attended  at 
the  Redfern  railway  station,  where  I  met  the  above-named  bank- 
rupt, who  then  informed  me  that  he  had  come  up  to  Sydney  with 
the  view  of  laying  his  financial  position  before  his  creditors,  and 
he  said  he  had  seen  Denham  Brothers,  and  that  Mr.  Barlow,  their 
clerk,  would  call  in  the  morning  and  explain  matters  in  reference  to 
his  financial  arrangements.     I  thereupon,  on  the  said  29th  Decem- 
ber last,  requested  the  said  bankrupt  to  let  me  know  what  he 
intended  to  do,  meaning  thereby  whether  he  intended  to  file  his 
schedule.    To  that  he   replied,  before   anything  was   done   he 
would  let  my  said  firm  know.     My  object  in  so  doing  was  to 
obtain  sufficient  time  to  get  into  possession  before  he  filed  his 
schedule."    And  Qeoghegan  states  in  his  evidence  that  he  told 
him  distinctly  that  he  would  have  to  file  his  schedule.     The  case  of 
In  re  Lamh  (1)  was  commented  upon  and  approved  in  Crook  v. 
Morley  (2).     Lord  Selbome  there  says,  "  I  will  only  refer  to  the 
words  of  Lord  Justice  Bowen  in  the  case  of  In  re  Lamb  (1), 
where  he  asks  the  question, '  what  effect  would  the  circular  pro- 
duce on  the  mind  of  a  creditor  receiving  it  as  to  the  intention  of 

(1)  4  Mor.  25.  (2)  [1891]  A.C.  316. 
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_    l®^®:...  _  ^^^  debtor  with  regard  to  his  creditors  ? '     That  is  the  true  test" 
DiNHAM      We  know  the  effect  this  conversation  had  on  Foley.     If  that 
Foley.       be  the  true  test,  then  it  is  perfectly  clear  that  he  had,  on  the  30ih 
December,  when  he  seized  the  goods,  notice  of  an  act  of  bank- 
ruptcy. 

Having  disposed  of  that  part  of  the  case,  the  question  then 
arises  whether  there  was  a  breach  of  the  covenant  in  the  deed  of 
assignment  of  the  4th  January.     This  deed  recites  the  bill  of 
sale  from  Geoghegan  to  the  defendants  and  then  transfers  to  the 
plaintiffs  the  property  contained  in  the  bill  of  sale  in  these  terms, 
"the  assignors  do     .     .     .     hereby    grant  bargain   sell  assign 
transfer  and  set  over  unto  the  assignees     ...     all  and  singular 
the  machinery  &c.  comprised  in  and  assigned  to  them  under  and 
by  virtue  of  the  said  recited  indentiure  of  the  8th  August,  1895.. 
to  have  and  hold  receive  take  and  enjoy  the  said  machinery,  &c 
unto  and  by  the  said  assignees  freed  and  absolutely  discharged 
from  all  right  or  equity  of  redemption  therein."     That  is  an 
absolute  assignment  to  the  plaintiffs.     What  is  the  covenant  foe 
title  ?     It  is  in  these  terms,  "  The  said  assignors  do  and  each  of 
them  doth  hereby  for  themselves  and  himself    .     .     .    covenant 
with  the  said  assignees  that  the  said  assignors  have  not  done  or 
knowingly  permitted  or  suffered  or  been  party  or  privy  to  any 
act  deed  matter  or  thing  whereby  the  said  machinery  goods  &c. 
are  is  can  or  may  be  in  anywise  encumbered  or  whereby  they  are 
prevented   from  assigning  or  transferring  the  same  in  manner 
aforesaid."    The  words  "  in  manner  aforesaid "  mean  that  they 
had  the  absolute  right  to  assign  these  goods  at  that  time.    But 
at  that  time  an  act  of  bankruptcy  had  been  committed.     They 
had,  therefore,  a   defeasible  title.      At   the   moment  this  man 
became  bankrupt  this  property  vested  in  his  official  assignee. 
So  that  an  act  of  bankruptcy  having  been  committed,  the  assign- 
ment was  an  assignment  of  property  which  they  had  not  an 
absolute   right  to   assign.     They   had   been   privy   to  the  act 
of  bankruptcy,  and  were,  therefore,  in  the  terms  of  the  covenant 
privy  to  an  act,  whereby  they  were  prevented  from  assi^rning  and 
transferring  the  property  absolutely.     Seeing  that  the  assignment 
was  an  assignment  of  property  absolutely,  and  that  they  knew 
that  an  act  of  bankruptcy  had  been  committed,  they  most  be 
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taken  to  have  known  that  they  could  not  transfer  the  property        1898. 

absolutely.     I  am  therefore  of  opinion  that  an  act  of  bankruptcy  Denham 

was  committed,  and  secondly,  that  there  was  a  breach  of  the  folky 
covenant  for  title  in  the  deed  of  assignment. 


The  C.J. 


Stephen,  J.  I  agree.  My  impression  on  the  second  ground 
was  at  first  in  favour  of  the  defendants,  but  I  am  now  clearly  of 
opinion  that  the  view  taken  by  The  Chief  Jvstice  is  the  correct  one. 

Cohen,  J.,  concurred. 

SZy.  3rd  ground.  The  goods  comprised  in  Foley's  bill  of 
sale  were  not  in  the  order  and  disposition  of  the  bankrupt  within 
the  meaning  of  s.  52  of  the  Bankruptcy  Act  of  1887,  because  the 
bill  of  sale  was  duly  registered.  Sect.  33  of  the  Bankruptcy  Acts 
Amendment  Act,  1896,  provides  that  "  the  goods  comprised  in  a 
bill  of  sale  in  respect  of  which  the  provisions  of  this  Act  have 
been  duly  complied  with  shall  be  exempt  from  the  provisions  of 
fli  52  (3)  of  the  Principal  Act."  The  provisions  of  the  Act  which 
have  to  be  complied  with  are  contained  in  s.  31.  First,  it  pro- 
vides that  the  bill  of  sale  must  be  registered.  This  bill  of  sale 
was  registered.  Secondly,  the  registration  must  be  renewed 
every  twelve  months.  The  time  for  renewal  had  not  arrived 
because  tbe  Act  had  not  been  passed  for  twelve  months  when 
Geoghegan  became  bankrupt. 

Wise  was  not  called  upon. 

The  CJourt  held  that  s.  33  of  the  Bankruptcy  Acts  Amendment 
Act,  1896,  was  not  retrospective,  and  did  not  apply  to  a  bill  of 
sale  given  prior  to  the  passing  of  the  Act. 

Sly.  Orounds,  4,  5,  and  6,  The  Judge  was  in  error  in 
rejecting  the  evidence  that  Denham  was  in  possession  of  the 
goods  prior  to  the  29th  December,  when  Foley  had  notice  of  an 
act  of  bankruptcy.  If  Denham  was  in  possession,  then  the  goods 
were  not  in  the  order  and  disposition  of  the  bankrupt  on 
that  date,  and,  therefore,  there  was  no  breach  of  the  covenant, 
because  the  official  assignee  had  no  claim  to  the  goods. 

HH  2 
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J  898.  [The  Chief  Justice.    What  you  wanted  to  shew  was  that 

Dbnham     Denham    had    possession    of    these  goods  prior  to    the   29ih 
Foley.      December.     Had  he  any  right  to  the  possession  of  them  ?] 

Yes,  as  against  Geoghegan. 

[Thb  Chief  Justice.  If  the  goods  are  in  the  hands  of  a 
wrong-doer,  does  that  defeat  the  title  of  the  oiBeial  assignee  ?] 

But  we  submit  that  Denham  was  not  a  wrong-doer  as  against 
Geoghegan.  As  between  the  mortgagor  and  the  second  mori- 
gagee  the  possession  of  the  second  mortgagee  is  not  wrongful  as 
against  the  mortgagor.  In  Robaon  on  Banki^ptcy  (I),  citing 
Fletcher  v.  Manning  (2),  and  Ex  'parte  Fosa  (3),  it  is  said,  "  If  the 
bankrupt's  possession  has  been  lawfully  interrupted  adversely, 
although  not  by  the  true  owner,  such  interruption  will  be  suffi- 
cient to  exclude  the  bankrupt's  reputed  ownership."  Geoghegan 
being  in  possession  at  the  time  that  he  gave  Denham  the  bill  of 
sale,  under  s.  25  of  the  Trust  Property  Act,  he  had  a  good  title  at 
law  notwithstanding  Foley's  bill  of  sale. 

[The  Chief  Justice  Ex  parte  Edey  (4)  seems  in  conflict 
with  the  passage  quoted  from  Rohaon.'] 

In  that  case  there  was  a  wrongful  possession  as  against  the 
mortgagees,  but  here  Denham's  possession  would  not  be  wrongful 
against  Foley  until  after  the  latter  had  demanded  possession. 
But  it  is  doubtful  whether  that  case  is  good  law  [see  WUXiarM 
on  Bankruptcy  (5).] 

[The  Chief  Justice.  The  question  we  have  to  consider  is 
whether  Denham's  possession  was  wrongful  as  against  Foley.] 

If  that  be  the  question,  we  submit  it  was  not,  but  we  submit 
that  the  real  question  is  whether  his  possession  was  wrongful 
against  Geoghegan,  and  whether  his  possession  took  the  goods 
out  of  the  order  and  disposition  of  Geoghegan.  Ex  parte  Foss 
(6). 

[The  Chief  Justice.  Barrow  v.  Bdl  (7)  seems  to  be  a  very 
strong  authority  against  you.] 

(1)  6th  Ed.,  p.  602.  (4)  L.B.  19  Eq.  264. 

(2)  12  M.  &  W.  676.  (5)  7th  Ed.  213. 

(3)  2  De  G.  &  J.  230.  (6)  2  De  G.  &  J.  230. 

(7)  6  £1.  &  Bl.  640. 
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The  possession  of  the  sheriff  was  at  most  constructive,  and  the        1898. 
case  shews  that  he  did  not  in  fact  take  possession  of  the  plain-     Denham 
tiffs'  goods,  and  his  possession  was  clearly  wrongful.  Folby. 

[The  Chief  Justice.  The  whole  question  in  this  case  was  the 
possession  of  Denham  legal  or  illegal.  If  legal  the  goods  were  not 
in  the  order  and  disposition  of  the  bankrupt :  but  if  his  possession 
was  illegal,  then  the  goods  were  not  taken  out  of  his  order  and 
disposition.] 

If  Denham  had  constructive  possession,  it  would  be  material 
to  consider  whether  his  possession  was  legal  or  not,  but  if  he  had 
possession  in  fact,  then  it  would  be  immaterial.  In  the  case  of  a 
wrong-doer,  actual  possession  would  take  the  goods  out  of  the 
order  and  disposition  of  the  bankrupt.  But  in  the  case  of  a 
second  mortgagee  who  rightfully  takes  possession,  then,  whether 
the  possession  was  actual  or  constructive,  it  would  be  sufficient. 

Gordon  followed.  The  defendants  are  not  bound  by  the  order 
of  the  Court  made  against  Denham  in  the  bankruptcy  pro- 
ceedings.   They  were  not  parties  to  those  proceedings. 

He  referred  to  In  re  Gordon  (1);  Davidson  v.  Dennis  (2); 
Ex  parte  Saffery  (3). 

Sii  JvZian  Salomons,  Q.C.  The  defendants  sold  to  the  plaintiffs 
property,  to  which  they  had  no  title,  and  therefore,  whether  the 
oflScial  assignee  claimed  it  or  not,  the  plaintiffs  were  entitled 
to  recover  their  money  back. 

Gomperty  v.  BarUett  (4) ;  Gumey  v.  Womersley  (5) ;  Scurjield 
V.  Gowland  (6). 

4 

[The  Chief  Justice.  The  defendants  contend  that  the  goods 
were  not  in  the  order  and  disposition  of  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  and  that,  therefore,  they  had 
a  good  title  to  the  goods.] 

But  the  Court  has  already  held  there  was  a  breach  of  the 
covenant  because  they  bad  no  title. 

(1)  6  Mor.  152  ;  61  L.T.  299.  (4)  2  El.  &  BI.  S49. 

(2)  8  N.S.W.  L.R.  282.  (5)  4  EI.  &  Bl.  133. 
(3j  16  Ch.  D.  668.  (6)  6  Eaat  240. 
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1898.  [The  Chief  Justice.    But  that  judgment  proceeded  on  the 

D£NUAM     assumption  that  the  goods  were  in  the  order  and  disposition  of 
Foley.      ^^^  bankrupt  when  Foley  had  notice  of  an  act  of  bankruptcy.] 

The  Bankruptcy  Court  having  decided  that  Denham  had  no 
title  through  Foley,  Foley  cannot  now  be  heard  to  say  that  he 
had  a  good  title,  and,  therefore,  the  point  they  want  to  raise  is 
not  open  to  them.  The  official  assignee  claimed  these  goods  and 
Denham  set  up  Foley's  title  and  was  defeated ;  it  is  not 
competent  for  Foley  to  say  as  against  his  assignee  that  that 
decision  is  wrong.  That  decision  may  have  been  wrong  on  the 
facts  or  the  law.  and  if  so,  Foley's  remedy  is  against  the  official 
assignee,  and  not  against  Denham. 

[Cohen,  J.  Would  Foley  have  had  any  locus  standi  to  appear 
in  those  proceedings,  and  if  not,  why  should  he  be  bound  by 
them  ?    Re  Von  Weissenfeld  (1);  Re  Doyle  (2).] 

Even  if  Foley  had  no  locus  standi  to  appear,  Denham  was  his 
assignee,  and  he  set  up  Foley's  title,  and  the  case  was  decided 
against  him :  Re  Geoghegan  (3). 

On  this  point  he  referred  to  Smith  v.  Compton  (4) ;  Huggins 
V.  Coaies  (5) ;  Jones  v.  Williams  (6). 

Tbe  Court  held  that  the  defendants  were  not  bound  by  the 
judgment  of  the  Bankruptcy  Court  in  Re  Oeoghegan. 

Sir  Julian  SaloTnons,  Q.C.,  continued.  If  Denham  seized  the 
goods  as  Foley  alleges,  then  I  submit  that  he  was  a  mere  wrong- 
doer, and  his  possession  would  not  take  the  goods  but  of  the 
order  and  disposition  of  the  bankrupt.  Where  there  are  two 
mortgages  of  personal  property,  the  second  mortgagee  takes 
nothing  at  all,  because  the  first  mortgage  is  a  transfer  of  the 
property,  and  puts  the  property  out  of  the  mortgagor,  and  there 
is  no  estate  left  in  him.  If  the  second  mortgagee  has  no  title, 
his  possession  cannot  defeat  the  order  and  disposition  clause  in  the 
Bankruptcy  Act. 

The  Chief  Justice.  We  do  not  want  to  hear  you,  Dr.  Sly, 
in  reply,  but  we  will  reserve  our  judgment. 

(1)  9  Mor.  30.  (4)  3  B.  &  Ad.  407. 

(2)  2  B.C.  64.  (6)  6  Q.B.  433. 

(3)  18  N.S.W.L.  R.  B.  &  P.  26.  •    (6)  7  M.  &  W.  49a 


VOL.  XIX.] 


CASES  AT  LAW. 


431 


Dknham 

V. 
FOLBY. 

August  9. 


On  the  9th  August,  the  matter  again  came  before  the  Court.  1S98. 

The  Chief  Justice.  This  case  has  *been  put  in  the  list  for 
further  argument.  Last  term,  when  the  Court  reserved  judgment, 
we  intimated  to  Dr.  Sly  that  we  did  not  want  to  hear  him  in 
reply.  My  diflSculty  is  this.  The  Court  has  already  decided  that 
the  defendants  were  liable  on  the  covenant,  assuming  that  they 
took  possession  from  Geoghegan  with  notice  of  an  act  of  bank- 
ruptcy, and  the  Court  thought  that  the  jury  were  right  in  finding 
that  the  defendants  had  notice  of  an  act  of  bankruptcy.  Then  it 
was  contended  that  Denham  had  taken  possession  of  these  goods 
prior  to  the  29th  December,  and  that,  therefore,  Denham's 
possession  enured  for  the  benefit  of  Foley.  During  vacation, 
whilst  preparing  my  judgment,  and  when  I  came  to  read  the 
evidence  closely,  it  struck  me  that  in  point  of  fact  Denham  was 
not  in  possession  when  Foley  entered. 

Sly.    The  defendants  wanted   to  shew  that  Denham  was  in 

possession,  and  that  evidence  was  shut  out ;  our  contention  was 

that  Steel  was  in  possession  on  behalf  of  Denham,  and  when  I 

asked  Foley  the  question  whether  Steel  was  there  when  he  took 

possession,   that    question    was    rejected.       When    I    tendered 

Denham's  bill  of  sale,  that  was  rejected  also.     It  is  clear  from  the 

evidence  that  Denham  was  in  possession  before  Foley,  but  it  is 

sufficient  for  us  now  to  shew  that  the  evidence  tending  to  shew 

that  Denham  was  in  possession  was  rejected. 

C.  A.  V. 

On  the  25th  October,  the  reserved  judgment  of  the  Court  was   October  2R 
delivered  by 

Cohen,  J.  The  material  circumstances  of  this  case  are  as 
follow : — One  Geoghegan  was  the  proprietor  of  a  bacon  factory 
at  Bomaderry,  and  he  used  to  consign  the  products  of  his  factory 
to  the  plaintiffs  and  defendants  for  sale,  they  being  produce 
agents  carrying  on  their  business  in  Sydney.  Geoghegan  being 
indebted  to  the  defendants,  in  August,  1895,  gave  them  a  bill  of 
sale  over  certain  goods,  and  in  July,  1896,  he  also  gave  to  the 
plaintiffs  a  bill  of  sale,  both  of  which,  it  is  said,  included  the 
goods  in  question  in  this  action.  Geoghegan  having  got  into 
financial  difficulties,  the   defendants   on   December   29th,  1896, 
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according  to  the  finding  of  the  jury,  which  this  Court  has 
upheld,  had  notice  of  an  available  act  of  bankruptcy  committed 
by  Geoghegan,  and  on  December  30th  they  took  possession  of 
the  goods  comprised  in  their  bill  of  sale.  On  January  4th,  1897, 
the  defendants  by  deed  assigned  the  goods  comprised  in  their  bill 
of  sale  to  the  plaintiffs,  and  therein  the  defendants  covenanted 
with  the  plaintiffs  "  that  the  defendants  had  not  been  party  or 
privy  to  any  act,  deed,  matter  or  thing  whereby  the  said 
property  was,  could,  or  might  be  in  any  wise  encumbered, 
or  whereby  they  were  prevented  from  assigning  and  transferring 
the  same,"  but  the  defendants  did  not  disclose  to  the  plaintiffs 
that  they  had  notice  of  an  available  act  of  bankruptcy. 

On  January  13th,  1897,  Geoghegan  was  made  bankrupt  The 
goods  so  assigned  were,  it  is  said,  taken  possession  of  by  the 
plaintiffs,  and  the  official  assignee  in  Geoghegan's  estate  sub- 
sequently took  proceedings  against  the  plaintiffs  under  s.  130  of 
the  Bankruptcy  Act  to  recover  them,  or  their  value,  and 
succeeded.  To  these  proceedings  the  defendants  were  not  made 
parties,  and  although  one  of  the  defendants'  firm  gave  evidence 
in  them,  this  Court,  in  the  course  of  the  present  appeal,  decided 
that  the  defendants  were  not  bound  by  the  judgment  in  that 
matter :  see  Me  Doyle  (1),  and  Re  Von  Weisaenfeld  (2). 

The  plaintiffs  then  brought  this  action  to  recover  from  the  defen- 
dants the  amount  they  had  to  pay  Geoghegan's  official  assignee 
as  the  value  of  the  goods  and  the  costs  of  defending  the  bank- 
ruptcy proceedings.     The  declaration  contained  three  counts— 
(1)   for  breach  of   the  covenant  hereinbefore   set  out;   (2)  on 
a  warranty  of  title ;  (3)  for  money  had  and  received.     At  the 
trial  the  defendants  tendered  evidence  to  shew  that  before  the 
act  of  bankruptcy  on  the  29th  December,  1896,  the  plaintifis 
without  notice   of  an  available  act  of  bankruptcy,  had  taken 
possession  of  the  goods  in  dispute  and  had  taken  them  out  of  the 
"  order   and  disposition "   of   the   bankrupt ;   but  the  presiding 
Judge   rejected  the   evidence,  holding   that  evidence   that  the 
plaintiffs  so  took  possession  of  the  goods  was  inadmissible,  notice 
or  no  notice.     The  jury,  by  a  majority,  found  a  verdict  for  the 
plaintiffs,  and  hence  this  appeal. 

(1)  2  B.C.  64.  (2)  9  Mor.  30. 
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Daring  the  argument  counsel  for  the  defendants  contended 
that  the  fact  of  their  having  had  notice  of  an  act  of  bankruptcy 
prior  to  the  date  of  the  assignment  did  not  make  them  **  party  or 
privy  to  any  act,  deed,  matter  or  thing  whereby,  &c.,"  but  the 
Court  held  that  they  were,  upon  the  assumption  that  nothing  had 
intervened  to  prevent  the  goods  passing  to  the  official  assignee. 
Whether  anything  did  so  intervene  was  the  question  sought  to 
be  raised  by  the  rejected  evidence,  for  it  is  contended  by  the 
defendants'  counsel  that  if  the  plaintiffs,  acting  under  their  bill 
of  sale,  and  without  notice  of  an  available  act  of  bankruptcy, 
took  possession  of  the  goods  assigned  to  them  by  the  defendants, 
before  the  act  of  bankruptcy  of  which  the  defendants  had  notice, 
the  goods  were  not  at  the  commencement  of  the  bankruptcy  in 
the  order  and  disposition  of  the  bankrupt,  and  the  foundation  of 
the  official  assignee's  title  therefore  fails,  and  that  this  being  so, 
the  goods  so  assigned  were  not  in  fact  encumbered,  the  defen- 
dants were  not  in  fact  or  in  law  prevented  from  assigning  and 
transferring  them,  and  the  plaintiffs  thus  having  a  good  title  the 
action  must  fail. 

Various  authorities  were  cited  for  this  statement  of  the  law, 
but  having  fully  considered  them,  there  are  only  two  from  which 
we  can  gather  any  material  assistance  in  elucidating  this  some- 
what difficult  question. 

In  Ex  parte  Foss  (1),  Edward  Baldwin  on  the  20th  February, 
1853,  mortgaged  to  Foss  certain  plant,  machinery,  and  other 
goods  and  chattels,  and  subsequently  on  the  7th  May,  1856, 
mortgaged  part  of  the  same  plant,  &c.,  to  Charles  Baldwin  sub- 
ject to  the  mortgage  to  Foss.  In  May,  1856,  Edward  Baldwin 
was  in  difficulties,  but  by  arrangement  with  some  of  his 
creditors,  of  whom  the  abovementioned  mortgagees  were  two,  on 
the  16th  February,  1857,  an  execution  was  levied  upon  the 
chattels  of  Edward  Baldwin,  covered  by  the  beforementioned 
mortgages.  On  the  17th  February,  1857,  Charles  Baldwin 
(the  second  mortgagee)  served  notice  of  his  security  and  required 
the  sheriff  to  withdraw,  and  on  the  18th  February,  1857,  Edward 
Baldwin  was  adjudged  bankrupt.  The  mortgagees  then  presented 
their  petitions  to  establish  their  mortgages,  but  the  Commissioner 

(1)  [1858]  2  De  Q.  &  J.  230. 
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held  that  they  were  invalid  as  against  the  assignees  in  bank- 
ruptcy  on   the   ground   of  reputed   ownership,  and   from  this 
decision   the   mortgagees   appealed   and   appealed    successfally. 
Knight  Bruce,  L. J.,  in  his  judgment  at  p.  237  says,  "  As  to  the 
tangible  property  in  question  upon  these  petitions,  included  in 
the  respective  securities  of  the  petitioners,  which  was  seized  by 
the  sheriff  before  the  bankruptcy,  and  in  his  possession  down  to 
the  bankruptcy,  I  am  of  opinion  that  at  the  time  of  the  bank- 
ruptcy it  was  not  in  the  order,  disposition  and  reputed  owner- 
ship of  the  bankrupt  with  the  consent  of  both  or  either  of  the 
petitioners.     The  notice  served  on  the  bailiff  before  the  bank- 
ruptcy  on   behalf   in   effect  of   the   two  petitioners,   although 
mentioning  the  security  of  the  petitioner  Mr.  Baldwin  only,  was, 
I  conceive,  available  for  both  the  petitioners,  according  to  their 
respective  titles,  and  so  for  Mr.  Foss  as  the  prior  mortgagee. 
Thus   far,  therefore,  I  differ  from  the  learned  Commissioner." 
And  at  p.   243  Turner,  L.J.,  says:  "Now  how  does  this  case 
stand  ?     The  sheriff  takes  possession  of  the  plant.     One  of  the 
mortgagees  gives  him  notice  to  withdraw.     There  is  no  pretence 
for  saying  that  the  possession  afterwards  was  in  any  sense  the 
posses.sion  of  the  bankrupt,  or  that  the  bankrupt  continued  in 
possession,  after  the  execution  by  the  sheriff,  in  the  same  mode 
as  he  had  been  in  possession  prior  to  the  execution  levied.    This 
state  of  circumstances,  I  think^  brings  the  case  distinctly  within 
the  doctrine  of  Fletcher  v.  Manning  (1),  which  is  in  conformity 
with  a  long  train  of  previous  decisions  to  be  found  in  Janes  v. 
Dwyer  (2),  SLiidArbouin  v.  WiUiama  (3),  and  in  Ex  parte  Smith 
(4),  and   Robinson  v.   McDonnell  (5)."     Payne    v.   Coles  (6), 
although  not  so  definite  upon  the  point  as  Ex  parte  Foss,  tends 
in  the  same  direction.     There  one  Coleman,  an  innkeeper,  on  the 
30th  March,  1876,  gave  a  bill  of  sale  over  his  effects  to  the  plain- 
tiff, which  was  not  registered.     On  the  21st  June,  1877,  Coleman 
executed  a  bill  of  sale  to  the  defendants  over  the  same  property, 
which  was  registered.     On  the  following  day  the  defendants  took 
possession  under  their  bill  of  sale,  and  thus  took  the  goods  out  of 


(1)  12  M.  &  W.  671. 

(2)  15  East  21. 

(3)  By.  &  Moo.  72. 


(4)  Buck.  149. 

(5)  2  B.  &  Aid.  134. 

(6)  [1878J  38  L.T.N.S.  365. 


VOL.  XIX.] 


CASES  AT  LAW. 


435 


the  order  and  disposition  of  the  mortgagor,  and  on  the  10th  July 
they  sold  the  goods  comprised  in  it.  Between  the  seizure  and 
sale,  viz.,  on  the  25th  June,  the  mortgagor  was  made  bankrupt. 
Out  of  the  proceeds  of  the  sale  the  defendants  paid  themselves 
40{.  in  satisfaction  of  their  debt,  and  handed  the  balance  to  the 
trustee  in  bankruptcy.  The  plaintiff  then  brought  his  action 
against  the  defendants  ta  recover  I7i.  due  to  him  by  Coleman. 
In  the  course  of  the  argument  it  was  in  effect  contended  on 
behalf  of  the  defendants  that,  inasmuch  as  the  goods  comprised 
in  the  plaintifi's  bill  of  sale  were  at  the  time  of  the  bankruptcy 
of  the  mortgagor  in  the  order  and  disposition  of  the  bankrupt, 
because  his  bill  of  sale  was  unregistered,  the  plaintiff  could  not 
be  allowed  to  say  otherwise,  and  therefore,  so  far  as  he  was  Con- 
cerned, the  moneys  received  by  the  defendants  belonged  to  the 
trustee.  It  was  held,  however,  that  the  plaintiff's  bill  of  sale  held 
good  against  the  defendants,  and  that  the  defendants  were  liable 
for  the  seizure  on  June  22nd,  which  was  tortious  as  against  the 
plaintiff. 

It  was  generally  argued  on  behalf  of  the  plaintiffs  in  the 
present  case  that  the  possession  by  a  second  mortgagee  cannot 
enure  for  the  benefit  of  a  first  mortgagee,  but  we  do  not  think 
that  general  contention  should  prevail,  for  it  might  entail  con- 
siderable hardship  and  injustice.  Assume  a  first  mortgagee 
living  a  considerable  distance  from  the  place  where  the  mortgagor 
resides,  that  the  mortgagor,  without  any  knowledge  in  the  first 
mortgagee,  is  in  financial  extremities,  which  makes  it  necessary 
for  the  mortgagee,  in  his  own  protection,  to  take  possession 
before  the  mortgagor's  bankruptcy,  and  that  there  is  a  second 
mortgagee  near  at  hand  who  does  take  possession  under  his 
security,  why  in  justice  such  possession  by  the  second  mortgagee 
should  not  enure  for  the  benefit  of  the  first  mortgagee,  so  far  as 
the  law  sanctions  the  priority,  we  cannot  understand.  Inasmuch 
as  the  title  of  the  trustee  in  bankruptcy,  so  far  as  it  depends 
upon  reputed  ownership,  depends  upon  the  goods  being  in  the 
order  and  disposition  of  the  bankrupt  with  the  consent  of  the 
true  owner,  at  the  commencement  of  the  bankruptcy,  and  a 
second  mortgagee  may  be  a  true  owner,  we  cannot  discover  any 
injustice  to  the  trustee  if  that  order  and  disposition  is  determined 
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by  the  act  of  the  second  and  not  of  the  first  mortgagee,  or  why, 
if  the  order  and  disposition  is  so  determined,  the  first  mortgagee 
should  not  be  allowed  the  preference  which  the  law  may  attach 
to  his  security. 

But  it  was  further  submitted  that  the  possession  of  a  second 
mortgagee  cannot  enure  for  the  benefit  of  a  first  mortgagee  who 
has  notice  of  an  available  act  of  bankruptcy.  But  we  do  not  see 
why  it  should  not.  If  the  asserted  title  of  the  official  assignee 
has  never  arisen  because  of  the  second  mortgagee  taking  posses- 
sion, and  the  title  of  the  first  mortgagee  who  has  not  taken 
possession  is  defeasible  only  at  the  instance  of  and  as  against  the 
official  assignee  upon  the  assumption  that  the  goods  in  question 
remain  in  the  order  and  disposition  of  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  why  should  not  the  first  mort- 
gagee, who  has  transferred  his  security  to  the  second  mortgagee, 
be  entitled  to  say  to  the  second  mortgagee,  "although  theoflficial 
assignee  and  he  alone  might  have  impeached  my  title  to  the 
goods,  if  you  had  not  taken  timely  possession,  and  so  anticipated 
any  claim  he  might  otherwise  have  set  up,  yet  having  taken  such 
possession,  your  title  is  good  against  him,  against  me,  and  against 
the  mortgagor  personally,  and  with  that  complete  title  you  have 
all  that  I  bargained  to  sell  you.''  The  authorities  cited,  as  well  as 
the  reason  of  the  thing,  it  seems  to  us,  support  this  contention. 

Considering  that  the  doctrine  of  reputed  ownership,  to  use  a 
somewhat  familiar  expression,  involves  the  taking  of  one  mans 
goods  to  pay  another  man's  debts,  we  are  not  disposed  to  extend 
its  operation  beyond  what  the  clear  law  compels  or  real  justice 
requires.  Inasmuch  as  we  do  not  see  that  the  clear  law  compels 
us  to  hold  that  the  possession  by  the  second  mortgagee  cannot 
enure  for  the  benefit  of  the  first,  even  where  the  first  has  notice 
of  an  available  act  of  bankruptcy,  and  as  we  do  not  now  see  under 
the  circumstances  thus  far  disclosed  in  evidence  that  the  real 
justice  of  the  case  requires  us  so  to  hold,  we  are  of  opinion  that 
the  rule  nisi  for  a  new  trial  should  be  made  absolute  with  costs, 
the  costs  of  the  first  trial  to  abide  the  event  of  the  second. 

Wise.  The  new  trial  should  be  limited  to  the  one  point,  as  to 
whether  or  not  Denham  was  in  possession  without  notice  of  an 
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available  act  of  bankruptcy  when  Foley  took  possession,  because        1898 
on  the  decision  of  the  Court  that  is  the  only  matter  in  dispute     Dknham 

At 

between  the  parties.  Folry. 

The  Chief  Justice.  We  cannot  limit  the  new  trial  in  that 
way.    The  only  power  we  have  is  to  grant  a  new  trial  generally. 

RvXe  absolute,  with  costs ;  costs  of 
the  first  trial  to  abide  the  event. 

On  November  4th,  during  the  same  term, 

Wise,  for  the  plaintiffs,  moved  to  vary  the  order  of  the  25th 
October  granting  a  new  trial  generally.  Since  the  case  was 
argued  I  have  discovered  that  it  is  provided  by  s.  42  of  5  Vic. 
No.  9  (Pitcher  1535)  that  in  granting  a  new  trial  the  Court  shall 
have  power  to  direct  the  parties  to  make  admissions  for  the  pur- 
poses of  such  new  trial,  or  to  grant  the  new  trial  upon  some 
particular  point  or  points  only.  The  jury  found  that  the  defen- 
dants seized  with  notice  of  an  act  of  bankruptcy,  and  the  Court 
held  that  they  were  right  in  su  finding.  I  therefore  ask  the 
Court  to  amend  its  former  order  by  limiting  the  new  trial  to  the 
other  issue — as  to  whether  or  not  Denham  was  in  possession 
without  notice  of  an  act  of  bankruptcy  when  Foley  took  posses- 
sion— or  by  directing  the  defendants  to  admit  that  they  seized 
with  notice  of  an  act  of  bankruptcy. 

SZy,  contra.    The  Court  cannot  limit  the  new  trial  where  the 

ground  is  the  improper  rejection  of  evidence. 

___       * 

The  Chief  Justice.     There  were  two  issues  before  the  jury 

in  this  case — first,  whether  the  defendants  seized  Geoghegan's 
goods  with  knowledge  of  an  act  of  bankruptcy  committed  by 
him,  and  upon  this  point  the  jury  found  in  the  plaintiffs'  favour 
— that  is  to  say,  that  the  defendants  had  notice  of  an  act  of 
bankruptcy,  and  the  Court  has  held  that  they  properly  so  found. 
The  second  issue  was  whether,  assuming  the  defendants  to  have 
had  such  notice,  the  plaintiffs  had  not  themselves  taken  possession 
of  the  goods  in  question  under  their  own  bill  of  sale  before  the 
act  of  bankruptcy,  of  which  the  defendants  had  notice,  and  with- 
out notice  of  any  other  available  act  of  bankruptcy,  and  that 
accordingly  the  goods  were  taken  out  of  the  order  and  disposition 
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1698.  of  the  bankrupt ;  the  effect  of  this  latter  issue  being,  if  found  in 
Dknham  the  defendants'  favour,  to  defeat  the  action  by  shewing  a  good 
Foley.  ^^^^^  ^  ^^^  goods  in  the  plaintiffs.  This  issue  was  also  found  by 
the  jury  in  favour  of  the  plaintiffs,  but  owing  to  the  rejection  of 
certain  evidence  the  Court  held  that  the  jury  were  not  in  a 
position  properly  to  determine  it,  and  sent  the  case  down  for  a 
new  trial.  The  case,  therefore,  stands  in  this  position :  that  one 
issue  has  been  properly  tried  and  decided  at  the  first  trial,  but 
the  other  issue  has  not  been  so  tried  and  decided. 

Under  these  circumstances,  now  that  the  provisions  of  s.  42  of 
5  Vic.  No.  9  have  been  brought  to  my  notice,  I  am  of  opinion 
that  the  case  should  be  sent  down  for  a  new  trial  with  this  con- 
dition attached,  that  the  defendants  must  admit  that  they  took 
possession  of  the  goods  under  their  bill  of  sale  on  the  30th 
December  with  notice  of  an  act  of  bankruptcy  commited  by 
Qeoghegan. 

I  must  confess  that  until  the  present  moment  I  have  been 
entirely  unaware  of  the  provisions  of  s.  42.  During  all  my 
experience  I  have  never  known  it  to  be  acted  upon,  and  it 
is  curious  that  the  possession  of  such  very  valuable  powers  should 
so  long  have  escaped  the  notice  of  the  Court. 

I  think  the  best  course  will  be  to  take  out  a  rider  to  the  order 
granting  a  new  trial.  The  costs  of  this  application  will  be  costs 
in  the  cause  to  both  parties.  The  order  as  to  costs  made  on  the 
rule  absolute  will  stand  as  it  is. 

Stephen,  J.  I  concur.  I  am  also  astonished  that  the  pro- 
visions of  s.  42  have  till  now  escaped  the  notice  of  the  profession. 
I  certainly  did  not  know  of  it  myself. 

Cohen,  J.    I  concur. 

Order  accordingly* 

The  rule  absolute  dated  the  25th  October  was  as  follows : — 
'"  It  is  ordered  that  the  verdict  entered  herein  for  the  plaintiffs 
be  and  the  same  is  hereby  set  aside  and  that  a  new  trial  of  the 
issues  joined  herein  be  had  between  the  parties." 

*NoTE. — In  Cordon  v.  M^Guigan  (5N.S.W.  L.R.  205)  an  application  was  made 
for  an  order  under  s.  42  of  5  Vic.  No.  9. 
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On  the  4th  November  the  following  order  was  made : —  ^®^^ 

"Upon  hearing  Mr.  Wise  of  counsel  for  the  above-named  Denham 
plaintiffs  and  Dr.  Sly  of  counsel  for  the  above-named  defendants  Folet. 
it  is  ordered  that  on  the  hearing  of  the  new  trial  granted  herein 
the  defendants  do  admit  that  when  they  took  possession  of  the 
goods  on  the  30th  December  1896  they  had  previously  to  such 
taking  possession  notice  of  an  available  act  of  bankruptcy  com- 
mitted by  Laurence  Qeoghegan.  And  it  is  further  ordered  that 
the  costs  of  the  day  of  this  application  to  speak  to  the  rule 
absolute  granted  herein  on  the  25th  October  last  be  costs  in  the 
caase  to  both  parties  And  it  is  lastly  ordered  that  this  supple- 
mentary rule  be  read  as  a  rider  to  the  said  rule." 

Attorney  for  the  plaintiffs :  James  Baker. 
Attorney  for  the  defendants :  H.  A.  Lyons, 


440 


CASES  AT  LAW. 


[N.  S.  W.  R. 


1898. 


November  8. 

OioenJ, 

and 
Cohen  J. 


Ex  parte  TEWKESBURY. 

Practice —FuU  Court — Poioer  to  rescind  order — Affldavita  in  opposition  to  rule  am 
—Reg.-Oen,  5th  July,  1858— Municipalities  Act,  1897,  ss.  9,  109— Ouster  of 
aldei'man — Rescission  of  order. 

The  Full  Court  has  power  to  reacind  its  own  order,  oven  though  the  order  be 
made  in  a  previouB  term,  and  even  though  the  power  to  make  the  order  is  con- 
ferred on  it  by  statute.  But  it  will  only  do  so  where  it  is  clear  that  the  order 
then  made  was  made  improvidently,  or  on  materials  which  are  clearly  shewn  to 
be  false. 

The  Court  has  power  to  rescind  an  order  made  under  s.  109  of  the  MunidpalitieB 
Act,  1 897,  ousting  an  alderman  of  his  office. 

Semhle,  The  effect  of  the  rescission  of  such  an  order  is  to  reinstate  the  alderman 
ousted.  If  an  alderman  has  been  elected  in  the  place  of  the  alderman  ousted,  on 
the  rescission  of  the  order  he  ceases  to  act  as  alderman,  and  s.  9  validates  aoythiog 
done  by  the  oouneil  whilst  he  was  in  office. 

Affidavits  in  opposition  to  a  rule  nisi  can  only  be  filed  up  to  one  o'clock  on  the 
day  preceding  the  day  on  which  the  rule  is  returnable,  unless  a  Judge  allowi 
further  time. 

This  was  a  motion  io  make  absolute  a  rule  nisi,  calling  upon 
A.  J,  Long  to  shew  cause  why  the  rule  of  this  Court  made  on 
the  3rd  August,  whereby  A.  R.  Tewkesbury  was  ousted  from  the 
office  of  alderman  of  the  Borough  of  Temora,  should  not  be 
rescinded. 

The  rule  nisi  was  granted  upon  the  ground  that  the  rule  made 
on  the  3rd  August  was  made  in  pursuance  of  a  rule  nisi  granted 
on  the  5th  May  on  the  application  of  A.  J.  Long,  calling  upon  A. 
R.  Tewkesbury  to  shew  cause  why  he  should  not  be  ousted  of  the 
office  of  alderman  of  the  Borough  of  Temora,  and  that  the  said 
rule  nisi  was  not  served  upon  him. 

Before  the  affidavits  were  read, 

Kdynack,  for  the  respondent,  took  the  preliminary  objection 
that  the  Court  had  no  power  to  rescind  its  own  order.  The 
Court  having  made  an  order,  it  cannot  be  rescinded  except 
during  the  same  term  :  Tiemey  v.  Loxton  (1). 

[Cohen,  J.,  referred  to  Jones  v.  HiU  (2).] 


(1)  12N.S.W.  L.R.  308. 


(2)  7  N.S.W.  L.R.  369. 
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If  the  Court  has  general  jurisdiction  to  set  aside  its  own  order,  1898. 
it  cannot  set  aside  an  order  made  under  s.  109  of  the  Municipalities  Ex  parte 
Act,  1897.  No  provision  is  made  under  that  section  for  the 
Court  rescinding  its  own  order.  When  a  rule  is  made  absolute 
under  that  section  the  alderman  "  is  deemed  to  be  ousted  of  such 
office,"  and  an  extraordinary  vacancy  occurs,  which  must' under  s. 
69  be  filled  within  24  days.  If  this  order  is  rescinded  that  will  not 
reinstate  Tewkesbury —or  if  it  does  reinstate  him,  what  is  to  become 
of  the  alderman  elected  in  his  place  ?  If  the  person  now  elected 
was  not  an  alderman,  then  possibly  the  council  has  acted  without 
having  a  quorum,  and  its  acts  would  be  invalid. 

He  also  referred  to  Ex  parte  Adams  (1). 

Bris&enden,  for  the  applicant.  This  Court  has  clearly  power 
to  rescind  its  own  order. 

[Owen,  J.  The  Court  may  have  the  power,  but  will  it  exercise 
that  power  in  a  case  of  this  kind  ?] 

It  is  not  shewn  here  that  any  inconvenience  will  arise  such  as 
is  suggested.  It  does  not  appear  that  any  person  has  been 
elected  in  the  place  of  Tewkesbury,  nor  is  it  shewn  that  any  acts 
of  the  council  will  be  invalidated  (if  it  is  a  fact  that  a  new 
alderman  has  been  elected)  by  reason  of  his  acting  in  the  council. 
Bat  if  there  be  any  defect  in  his  election,  s.  9  validates  the  acts 
of  the  council  whilst  the  person  wrongly  elected  acts,  and,  there- 
fore, no  inconvenience  such  as  is  suggested  could  possibly  arise. 

Kdynack  in  reply.  Sect.  9  would  not  apply,  because  that 
section  can  only  apply  to  some  defect  in  an  election  properly 
held.  Here  if  the  order  of  the  Court  is  rescinded  there  was  no 
vacancy,  and  no  election  could  have  been  held  to  fill  it  up.  The 
applicant  can  only  suggest  that  difficulties  might  arise  if  this 
order  be  rescinded.  He  is  not  in  a  position  to  shew  that 
difficulties  will  arise,  because  he  cannot  know  what  contracts  the 
council  has  entered  into,  or  what  acts  have  been  done  by  the 
cooncU.  A  Court  has  not  inherent  jurisdiction  to  vary  or  rescind 
its  own  order.     If  a  Court  has  that  power,  why  was  it  necessary 

(1)  lON.S.W.  L.R.  22. 
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'^^'       to  insert  a  section  in  the  Bankruptcy  Act  Amendment  Act,  1896, 

Bhc parte     giving  the  Bankruptcy  Court  that  power  (see  s.  29)  ?    No  case 

has  been  cited  to  shew  that  where  the  Court  is  given  power  to 

make  an  order  under  a  statute,  and  that  statute  does  not  give  it 

power  to  rescind  its  order,  it  has  such  power. 

Owen,  J.  This  is  an  application  to  the  Court  to  rescind  an 
order  made  by  the  Court  on  the  3rd  August  last.  The  preliminary 
objection  has  been  taken  that  this  order  having  been  made  in  the 
preceding  term,  this  Court  has  no  power  to  rescind  it.  I  am  of 
opinion  that  the  Court  has  that  power,  and  must  of  necessity 
have  that  power  if  the  Court  see  that  the  order  was  improperly 
obtained  or  granted  by  the  Court  improvidently,  otherwise  the 
Court  would  have  to  hold  its  hand  even  in  the  case  of  the  grossest 
injustice — it  may  be  in  a  case  where  the  order  of  the  Court  was 
obtained  on  the  suppression  of  material  facts  or  on  a  forged 
document.  It  appears  to  me  that  the  Court  must  have  inherent 
power  to  rescind  its  own  orders  generally,  not  only  in  a  case 
where  the  order  was  made  at  common  law,  but  also  where  the 
order  was  made  under  a  statute,  though  no  doubt  the  Court 
would  be  very  slow  to  act  on  that  power.  The  only  direct 
authority  I  can  find  on  the  point  is  Todd  v.  Jeffery  (1).  That 
was  a  case  where  a  rule  had  been  granted  the  previous  term,  and 
the  Court  was  asked  to  rescind  that  rule.  Lord  De^iviany  C.J., 
there  says :  "  This  Court  will  alter  its  own  rules  "  ["  rules  "  there 
mean  orders]  "  where  there  had  been  a  plain  misconception/' 
And  Pattesony  J.,  says  that  the  rule  could  not  be  altered 
after  the  term  in  which  it  was  made  "  unless  there  had  been  some 
palpable  mistake."  That  case,  therefore,  shews  that  where  there 
has  been  some  palpable  mistake,  the  Court  has  power  to  rescind 
its  order. 

Then  it  is  said  that  the  Court  would  not  rescind  an  order 
made  under  s.  109  of  the  Municipalities  Act,  1897,  because  of 
the  consequences  which  would  flow ;  and  it  is  said  that  the 
effect  of  making  an  order  under  s.  109  is  to  create  a  vacancy  in 
the  council,  and  the  extraordinary  vacancy  thus  created  has  to 
be   tilled    under   s.  69,  and  that  possibly   there  might  be  two 

(1)  7  A.  &  E.  619, 
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aldermen,  the  one  which  had  been  ousted,  and  the  one  elected  ^^^- 
under  s.  69.  I  cannot  see  that  any  difficulty  will  arise,  because  Ex  pane 
if  the  Court  rescinds  the  order  the  former  alderman  is  re-instated, 
and  the  order  ousting  him  is  treated  as  if  it  had  never  been  made.  (hoenJ. 
If  that  is  so,  there  has  been  no  vacancy  in  the  council,  and 
anyone  elected  to  fill  the  vacancy  has  never  been  elected  at  all, 
and  he  would  pass  out  of  the  council,  and  the  former  alderman 
wonld  be  re-instated.  Then  s.  9  renders  valid  all  proceedings, 
although  there  has  been  some  defect  in  the  election.  Mr.  Kelynack 
has  contended  that  a  ''  defect "  there  means  that  there  has  been  a 
good  election  under  the  Act,  but  that  it  has  been  improperly 
carried  ont.  That  would  be  a  very  narrow  interpretation  of  the 
section,  and  would  only  cure  part  of  the  defects  in  elections.  It 
appears  to  me  that  this  section  is  intended  to  cure  all  defects, 
whatever  they  may  have  been.  In  this  case  the  defect  was  that 
there  was  no  vacancy,  and  that  an  election  took  place  when  there 
was  no  vacancy.  Therefore  no  difficulty  could  arise  from  the 
actions  of  the  alderman  who  was  elected  to  fill  the  vacancy,  and, 
therefore,  it  seems  to  me  that  no  injurious  consequences  could 
flow  from  the  Court  rescinding  its  former  order.  For  these 
reasoas  I  am  of  opinion  that  the  preliminary  objection  should  be 
overruled. 

Cohen,  J.  I  am  of  the  same  opinion.  With  regard  to  the 
general  power  of  the  Court  to  rescind  its  own  order,  the  only  case 
in  our  own  Court  which  I  know  of  is  Janes  v.  Hill  (1).  There 
an  order  was  rescinded  which  had  been  made  the  previous  term. 
The  Court  having  that  general  power,  I  cannot  see  that  it  is 
deprived  of  that  power  by  s.  109  of  the  Municipalities  Act. 

Preliminai^  objection  oven^vled. 

The  affidavits  were  then  read.  Two  rules  nisi  were  granted 
on  the  same  day  on  the  motion  of  Long  by  the  Court,  one  calling 
upon  Tewkesbury  to  shew  cause  why  he  should  not  be  ousted  of 
the  office  of  alderman  ;  and  the  other  calling  upon  one  Donnelly 
to  shew  cause  why   he  should   not  be  ousted.     The  applicant 

(1)  7  N.S.W.  L.R.  369. 
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1898.  swore  that  the  rule  in  Donnelly's  ease  was  by  some  mistake 
Ex  parte  served  on  him.  He  did  not,  however,  swear  that  he  did  not  know 
of  the  rule  having  been  granted  in  his  ease,  and  from  jbbe  affi- 
davits filed  on  the  other  side  it  was  clear  that  he  did  not  know  of 
it.  The  applicant's  wife  said  that  she  saw  the  bailiff  who  served 
the  rule  nisi  hand  her  husband  some  papers,  and  that  she  was 
then  standing  in  the  hall  of  her  house,  and  that  her  husband 
came  down  the  passage  and  shewed  her  the  rule  nisi,  which  was 
the  rule  in  Donnelly's  case,  Tewkesbury's  solicitor  swore  that 
Tewkesbury  had  brought  him  the  rule  nisi  which  had  been 
served  upon  him,  and  that  it  was  the  rule  in  Donnelly's  case. 
And  he  also  swore  that  the  bailiff  had  admitted  to  him  that  in 
serving  the  rule  absolute  on  Donnelly  he  made  a  mistake  in 
serving  him  with  Tewkesbury's  rule;  and  that  when  Donnelly 
pointed  out  the  mistake  to  him,  he  had  served  him  with  the 
right  rule.  And  he  further  swore  that  when  he  had  interviewed 
him  with  reference  to  the  service  of  the  rule  nisi  he  said  that  he 
could  not  positively  swear  that  he  had  served  the  right  rule  on 
Tewkesbury. 

The  bailiff  in  an  affidavit  sworn  on  behalf  of  the  respondent, 
denied  that  he  had  made  any  mistake  in  the  service  of  the  rules 
nisi,  and  he  denied  that  he  had  admitted  to  the  applicants 
solicitor  that  he  had  made  any  mistake. 

Kelynack  proposed  to  read  certain  affidavits  which  were  filed 
after  the  return  day  of  this  rule. 

Brissenden  objected  to  them  on  the  ground  that  they  were 
filed  out  of  time. 

Kelynack  Under  R.G.  5th  July,  1858  (PUcher,  344),  any  affi- 
davit can  be  filed  in  opposition  to  a  rule  up  to  one  o'clock  on  the 
day  preceding  the  day  on  which  the  motion  is  made  to  make  the 
rule  absolute. 

Owen,  J.  I  think  the  day  referred  to  in  that  rule  is  the  day 
on  which  the  rule  nisi  is  returnable,  and  not  the  day  on  which 
the  matter  comes  on  to  be  heard.  These  affidavits  are,  therefore, 
filed  too  late,  and  cannot  be  read. 

Cohen,  J.    Agreed. 
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Brisaenden.     It  is  clear  from  the  affidavits  that  the  rule  nisi        1S98. 

was  never  served.     If  the  rule  was  not  personally  served,  the  Court  Ex  parte 

had   no  jurisdiction  to  make   the  order  against  Tewkesbury,  *^'^*^®''*^ 
because  there  was  nothing  to  bring  him  before  the  Court. 

[Owen,  J.  Do  you  admit  that  if  the  rule  had  been  served,  the 
order  of  the  Court  would  have  been  right,  and  that  Tewkesbury's 
election  was  invalid  ?] 

Yes.  The  applicant  bases  his  right  to  have  the  order  rescinded 
on  the  ground  that  he  was  never  served  with  the  rule  nisi. 

[Owen,  J.  Did  he  not  know  that  the  matter  was  coming 
before  the  Court  ?] 

It  is  immaterial  whether  he  knew  or  not.  He  was  entitled 
to  be  served  with  the  rule,  and  if  not  served  the  Court  could 
make  no  order  against  him.  His  knowledge  that  a  rule  had  been 
granted  cannot  avail  the  other  side  any  more  than  in  the  case  of 
a  writ  of  summons :  Hudson  v.  WilkiTison  (1). 

Kdynach  was  not  called  upon. 

Owen,  J.  I  am  satisfied  that  the  Court  ought  not  to  rescind 
the  order  which  was  made  by  the  Court  on  the  3rd  August.  It 
appears  that  upon  the  materials  which  were  then  before  the 
Court  the  order  was  right.  It  is  not  disputed  that  the  election 
was  void  for  the  reasons  then  assigned  by  the  Court,  and  at  that 
time  there  was  an  affidavit  that  the  rule  nisi  had  been  personally 
served.  Now  the  matter  comes  before  us  and  we  are  asked  to 
rescind  that  order,  not  on  the  ground  that  the  election  was  valid, 
or  that  the  Court  was  wrong  in  holding  that  the  election  was 
invalid,  but  upon  the  ground  that  the  rule  nisi  was  not  served. 
A  number  of  affidavits  have  been  filed  upon  that  point,  and  they 
are  very  conflicting,  and  it  is  impossible  on  these  affidavits  to  say 
positively  that  the  rule  was  not  served.  The  Court  will  only 
rescind  its  own  order  made  during  the  previous  term,  when  it  is 
clear  that  the  order  then  made  w&s  made  improvidently,  or  on 
materials  which  are  clearly  shewn  to  be  false.  I  confess  that  I 
have  very  little  compunction  in  making  this  order,  because  it  is 
clear  that  Tewkesbury  knew  that  the  application  was  being  made 

(1)  6  W.N.  114. 
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1898.        against  hira.     That  may  not  be  a  ground  for  the  Court  refusinj^ 


Ehc  parte     this  application ;  but  he  has  nobody  but  himself  to  blame  in  the 
rEWKESBURY  matter,  aud  it  is  perfectly  clear  that  if  he  had  appeared  the  Court 
OioenJ.      would  still  have  made  the  order  which  it  did. 


Cohen,  J.,  concurred. 


RvZe  discharged  with  casts. 


Attorney  for  the  applicant:  L.  L.  Cohen,  agent  for  E.  A,   P, 
Wcdah  (Temora). 

Attorneys  for  the  respondent :  ChenhaU  A.Eddie,  agents   for 
R.  DriacoU  (Temora). 
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Ex  pane  DONNELLY. 

1898. 

In  this  case  a  similar  application  was  made  to  the  Court  as  in      j^TsT 
the  last  case. 

Owen  J. 

Toe  counsel  were  the  same.  and 

Cohen  J. 

Srissenden.  I  understand  the  Court  to  hold  that  if  the  appli- 
cant knew  of  the  rule  nisi  having  been  granted,  although  the 
rule  bad  not  been  served,  the  Court  would  not  rescind  the  order. 

OwrEN,  J.  The  Court  did  not  hold  anything  of  the  kind.  Are 
tlie  facts  in  this  case  the  same  as  in  the  previous  case  ? 

Brn^ssenden,  They  are  the  same  except  that  there  is  an  affi- 
davit made  by  Donnelly  in  which  he  swears  that  the  bailiff  served 
Xe'w^kesbury's  rule  on  him. 

OWKN,  J.  There  is  no  doubt  that  the  applicant  in  this  case 
malces  a  stronger  case  than  the  applicant  in  the  previous  case  ; 
but  I  cannot  see  that  the  matter  is  free  from  doubt,  and,  there- 
fore, Mre  will  make  the  same  order  as  was  made  in  that  case. 

CoB^EN,  J.,  concurred. 

RtUe  discharged  with  costs. 

Attorney  for  the  applicant :  F.  R.  Gomper,  agent  for  R,  0.  Dibbs 
(Xemora). 

Attorneys  for  the  respondent :  Chenliall  S  Eddie,  agents  for 
rhriscoU  (Temora). 
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COOPER  V.  THE  COMMISSIONERS  OF  TAXATION  (1). 

Land  tax — 59  Vic.  No,  15  (Land  and  Income  Tax  Asstrnnrnt  Act),  88,  30, 40, 47, 
54^  03 59  Vic,  No.  16—Compleiion  qf  Assessment  Book— Land  tax,  how  made 


1897. 


a  charge  on  the  land  taxed— Issue  of  Gazette  noUce— Construction  qf  taxing  21^  23,  28, 29. 
statutes.   . 


The  Coart  of  Equity  has  jarisdiction  to  determine  whether  the  steps  to  make 
the  land  tax  payable  have  been  legally  carried  out. 

The  land  tax  payable  under  59  Vic.  No.  15  and  59  Vic.  No.  16  does  not  become 
a  charge  on  the  land  taxed  until  the  amount  is  due  and  payable,  nor  does  it 
become  doe  and  payable  until  the  assessment  book  contemplated  by  the  Act  is 
*' complete"  and  a  notice  has  subsequently  thereto  been  issued  in  the  Gazette 
under  a.  47  of  the  Act  69  Vic.  No.  15. 

Whatever  may  be  the  meaning  of  the  term  assessment  book  in  the  Act  59  Vic. 
No.  15»  it  cannot  be  said  to  be  complete  when  particulars  of  the  assessment  of 
only  half  the  taxable  land  in  the  colony  have  been  entered,  but,  serMe,  if  the 
book  were  substantially  complete  that  would  be  a  su£Scient  compliance  with  the 

Act. 
ConBideration  of  what  is  meant  by  the  term  **  assessment  book  "  in  the  Act  59 

Vic.  No.  15. 

If  in  a  taxing  Act  the  Court  sees  that  a  burden  is  clearly  imposed,  it  will,  so 
far  as  the  mere  machinery  is  concerned,  be  astute  to  carry  out  the  clear  inten- 
tion of  rwsuig  revenue  for  the  Crown. 

H£ABINO  OF  SUIT. 

This  was  a  suit  by  John  Cooper  for  a  declaration  that  the 
assessment  of  his  land  for  the  purposes  of  land  tax  was  invalid 

(1)  See  DOW  the  Land  and  Income  Tax  Amendment  Act  (No.  21,  1897). 
NJS.W.  R.,  Vol.  XIX.,  Eq.  A 


July  22, 
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'. —  and  that  there  was  no  charge  created  on  his  lands,  and  for  an 

Cooper       •  _  •        i  • 
^  injunction. 

Commission-      The  facts  are  fully  stated  in  the  judgment  of  the  Court 

BBS  OF  ^  •^  JO 

Taxation  The  Inain  points  argued  were  (1)  whether  the  tax  became  a 
charge  on  the  land  before  it  was  due  and  payable;  (2)  what  steps 
were  necessary  to  make  the  tax  due  and  payable ;  (3)  the  juris- 
diction of  the  Court  to  entertain  the  suit 

Pilcher,  Q.C.,  Heydon,  Q.C.,  and  Lingen,  for  the  plaintiff. 
The  land  tax  does  not  become  a  charge  upon  the  land  until  it  is 
payable;  it  is  not  payable  until  assessment  notices  have  been 
sent  out ;  and  the  notices  are  not  to  be  sent  out  until  the  assess- 
ment book  has  been  completed.  There  are  six  steps  to  be  taken 
under  the  Act  before  the  tax  is  payable  : — (1)  a  return  by  the 
landowner  or  some  person  nominated  by  the  Commissioners  in 
the  case  of  default  by  the  owner ;  (2)  a  valuation  of  the  land  by 
the  assessors ;  (3)  the  determination  by  the  Commissioners  of  the 
proper  assessment ;  (4)  the  complete  record  of  these  assessments 
in  a  book  ;  (5)  the  publication  in  the  Gazette  of  a  notice  when 
the  tax  is  due  under  s.  47  ;  and  (6)  the  notice  of  the  assessment 
to  the  individual  taxpayer  under  s.  42  ;  and  all  these  must  be 
done  within  the  year.  There  was  no  difficulty  in  preparing  the 
assessment  book  within  the  year.  The  Gazette  notice  of  2Ist 
Feb.,  1896,  required  all  landowners  to  furnish  their  returns  by 
the  27th  March  following.  In  case  of  default  on  that  date  the 
Commissioners  had  ample  powers  under  s.  30,  sub-s.  (iv),  and 
under  ss.  38,  39,  to  obtain  the  necessary  materials  for  the  assess- 
ment book.  The  Act  does  not  make  it  the  Commissioners'  duty 
to  find  the  owner,  only  to  fix  an  assessment  for  all  the  land. 
The  Act  evidently  contemplates  some  book  being  kept,  capable  of 
inspection  under  s.  40,  and  it  must  be  complete  before  the  Gazette 
notice  is  published  under  s.  47,  or  the  assessment  notices  sent  out 
under  s.  42  ;  both  sections  use  the  words  "  on  completion  of  the 
assessment  book."  The  taxing  Act  (69  Vic.  No.  16),  s.  I,  clearly 
contemplates  the  assessments  at  all  events  all  being  completed 
within  each  year ;  the  tax  is  for  each  year  and  is  required  by 
Government  in  each  year ;  s.  42  says  notice  is  to  be  sent  to  every 
taxpayer,  not  merely  to  those  who  have  been  assessed.    K  the 
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Commissioners  can  postpone  any  of  the  assessments  for  1896  till        ^^7. 
1897,  tbey  could  postpone  the  whole  of  the  assessments  until  the      Coopkk 
end  of  the  first  quinquennial  period  and  so  on  for  every  period  Commi'ssion- 
of  five  years.  T^^^n 

If  the  plaintiffs  set  of  papers  is  the  book  it  is  admitted  no 
Gazette  notice  has  been  published  since  those  papers  were  com- 
pleted. 

The  Commissioners'  interpretation  puts  the  person  who  fails  to 
make  a  return  into  a  better  position  than  the  person  who  does 
86n<l  in  a  return ;  the  latter  has  to  pay  within  60  days  of  the 
Gazette  notice,  the  former  can  wait  until  the  Commissioners  have 
determined  his  assessment  themselves. 

Sir  JvZian  Salomons,  Q.C.,  and  W.  Oregory  Walker,  Q.C. 
(J.  L,  CampbeU  with  them),  for  the  Commissioners  of  Taxation. 
The  plaintiff  has  no  equity  to  come  to  the  Court ;  the  pleader  has 
evidently  felt  this  difficulty,  and  so  far  as  can  be  gathered  from 
the  statement  of  claim  he  relies  upon  an  allegation  that  the 
Commissioners  contend  that  the  assessment  notice  creates  a  charge 
upon  the  land  and  may  enforce  their  powers.  In  the  first  place, 
the  Commissioners  never  contended  that  the  notice  created  a 
charge ;  the  charge  is  created  by  the  Act  of  Parliament  to  the 
extent  of  one  penny  in  the  £  on  the  first  day  of  each  year ;  the 
land  then  and  there  becomes  charged  with  an  amount  to  be  sub- 
sequently ascertained  and  made  payable  by  the  owner. 

The  mere  allegation  of  fears  that  the  Commissioners  may 
enforce  their  powers  is  no  ground  for  coming  to  the  Court ;  the 
plaintiff  must  allege  and  prove  that  the  defendant  "  threatens 
and  intends:"  Stannard  v.  Vestry  of  CamberweU  (1);  Proctor 
v.  Bayley  (2) ;  Ban^ett  v.  Day  (3). 

The  intention  to  tax  all  the  owners  of  land  beyond  a  certain 
valne  is  clear  in  the  Acts ;  the  Court  will  be  astute  to  interpret 
the  mere  machinery  provisions  so  as  to  give  effect  to  that  inten- 
tion :  Goltness  Iron  Co.  v.  Black  (4).  The  Court  will  also  consider 
the  convenience  or  inconvenience  of  competitive  constructions: 
Qruen  V.  InghaU  (5). 

(1)  20  Gh.  D.  196.  (3)  43  Gh.  D.  450. 

(2)  42  Ch.  D.  399.  (4)  6  A.C.  330. 

(6)  2  Q.B.D.  207, 
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The  directions  as  to  the  completion  of  the  books  are  only 
intended  to  be  directoiy ;  the  Le^slature  cannot  have  intended 
the  tax  to  be  defeated  because  the  whole  of  the  retams  were  not 
entered  up  in  a  book  before  the  notices  are  sent  out.    At  most,  if 
the  Legislature  did  require  the  particulars  to  be  complete,  it  is 
sufficient  if  they  are  complete  as  regards  the  individual  to  whom 
a  notice  is  sent ;  the  set  of  papers  referring  to  each  individual  are 
the  book  so  far  as  he  is  concerned.     The  word  book  as  applied  to 
loose  sheets  subsequently  to  be  bound  up  in  a  book  is  well  known 
in  Government  offices  here,  e,g,,  the  Registry  of  Deeds.     Pat  ai 
their  highest,  however,  all  the  objections  of  the  plaintiff  only  go 
to  the  time  when  the  tax  is  payable  ;  they  do  not  touch  the  time 
when  the  tax  becomes  a  charge.     The  tax  is  debitum  in  praesenti 
eolvendum  in  futuro.     The  plaintiff  is  only  entitled  to  succeed 
in  this  suit  if  the  tax  is  not  yet  a  charge  on  his  land ;  if  it  is 
only  not  payable,  that  will  be  an  answer  when  he  is  sued  for  the 
amount.     Sect.  2  of  the  taxing  Act  does  not  impose  a  tax  on 
individuals,  but  upon  all  the  alienated  lands  in  the  colony,  and 
by  s.  64,  sub-s.  (l),  it  immediately  becomes  a  tirst  charge  on  the 
land  until  payment.     The  details  as  to  valuation  and  assessment 
only  concern  the  individuals  who  have  to  pay  the  tax,  who  have 
certain  exemptions  which  they  can  claim,  and  so  forth  ;   we  con- 
tend that  on  the  first  day  of  every  year  a  new  charge  attaches 
to  all  the  land  which  may  be  discharged  subsequently  when  the 
assessments,  deductions,  and  exemptions  have  been  ascertained. 
It  is  suggested  that  it  is  a  hardship  on  landowners  to  have  a 
charge  on  their  land  which  they  cannot  get  rid  of,  but  there  is 
the  same  difficulty  even  if  a  notice  of  assessment  has  to  precede 
the  creation  of  the  charge ;  the  tax  then  becomes  a  charge  on  the 
land  and  takes  precedence  under  s.  54,  sub-s.  1 ,  over  all  prior  charges 
and  attaches  bo  the  land  whether  the  taxpayer  still  remains  the 
owner  or  not,  provided  he  was  owner  at  the  commencement  of 
the  year. 

[They  cited  Liverpool  Borough  Bank  v.  Turner  (I) ;  Howard 
V.  Boddington  (2) ;  Smith  v.  Jones  (3),  on  the  construction  of 
taxing  statutes]. 


(1)  2DeG.  F.  &  J.  502. 


(3j 


(2)  2  P.  D.  211. 
]  B.  &  Ad.  328, 
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PUcher  in  reply.    The  tax  must  be  payable  before  it  is  a  charge ;        i897. 
**  land  tax  "  is  defined  in  s.  68  as  "  the  land  tax  imposed  as  such      Cooper 
by  any  Act  in  force  for  the  time  being  as  assessed  under  this  comihssion- 

Act"    The  land  tax  only  becomes  a  tax  after  assessment.  ^krs  of 

7^  1  /  V  Taxation 

He  also  cited  CommissioTier  for  Inconie  Tax  v  Pemsd  (1). 

Cur.  adv,  vuLt 

On  the  22nd  July  the  following  judgment  was  read  by  July  22. 

Manning,  C.J.  in  Eq.  The  plaintiff,  John  Cooper,  is  an  owner 
of  land  within  the  meaning  of  the  Land  Tax  and  the  Land  and 
Income  Tax  Assessments  Acts  of  1895,  and  the  defendants  are 
the  commiswioners  appointed  under  these  Acts  to  assess  and  levy 
the  land  tax  provided  for. 

The  suit  was  instituted  to  have  it  declared  that  the  assessment 
of  the  plaintiff's  lands  was  not  valid,  and  that  no  charge  on  his 
lands  was  created  thereby,  and  for  an  injunction  to  restrain  the 
defendants  from  taking  any  proceeding  to  sue  for  or  raise  the 
amount  of  the  assessment  made,  and  from  letting,  selling,  or 
otherwise  prejudicially  dealing  with  the  plaintiff's  land.  At  the 
time  of  filing  the  statement  of  claim  no  Court  of  Review  to 
deal  with  appeals  in  terms  of  the  Act  had  been  appointed,  and 
this  led  to  the  insertion  in  the  statement  of  claim  of  a  number  of 
allegations  for  the  protection  of  the  plaintiff,  who  was  bound  to 
appeal  within  30  days  if  he  desired  to  dispute  the  amount,  as  he 
most  unqiiestionably  did  in  this  case.  A  Court  of  Review  was, 
however,  appointed  shortly  after  this  suit  was  commenced,  and 
an  appeal  in  due  form  was  lodged,  so  that  at  the  hearing  many 
of  the  allegations  had  become  irrelevant,  and  those  relating  to  the 
Court  of  Review  are  material  only  for  the  purposes  of  one  ground 
for  the  relief  prayed,  ic.,  by  reason  of  the  delay  in  the  appoint- 
ment of  such  Court. 

The  plaintiff  has  in  his  statement  of  claim,  as  it  seems  to  nae, 
somewhat  confused  the  assessment  with  the  notice  of  assessment, 
but  this  is  quite  pardonable,  as  the  Act  itself  uses  the  word 
"  assessment "  as  applied  to  three  different  stages  or  positions. 
At  all  events  no  prejudice  can  arise  to  the  plaintiff  therefrom,  as 

(1)  [1891]  A.C.  631. 
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all  proper  amendments  must  be  taken  to  have  been  made  to  allow 
of  a  decision  on  the  real  merits  of  the  case  as  argued  before  me, 
which  may  be  shortly  stated  as  follows,  viz. : — That  whatever 
was  done  by  the  commissioners  in  this  c&se  in  and  about  the 
assessment,  no  valid  charge  on  the  land  exists  under  the  circum- 
stances, and  that  they  must  be  restrained  from  taking  any  step 
for  the  enforcement  of  the  charge  or  payment  of  the  tax,  such  as 
they  would  be  entitled  to  take  if^  as  they  assert  and  maintaiD, 
the  charge  were  in  existence  or  the  tax  due  and  payable. 

The  plaintiff  set  out  in  his  statement  of  claim  certain  grounds 
entitling  him  to  relief,  viz.,  that  the  assessment  was  issued  (1) 
before  any  Court  of  Review  was  appointed,  and  (2)  before  the 
assessment  books  had  been  completed  or  notified  as  completed, 
and  (3)  before  any  tables  for  calculation  of  values  had  been 
issued;  and  in  the  19th  para^aph  of  the  statement  of  claim  he 
also  claims  that  in  consequence  of  s.  67  of  the  Act  he  was  unable 
to  raise  the  question  of  the  validity  of  the  assessment  except 
in  the  Equity  Court.  It  is  not  quite  apparent  why  the  pleader 
departed  from  the  usual  custom  in  setting  out  grounds  for  relief 
in  the  prayer,  especially  as  on  the  whole  purview  of  the  statement 
of  claim  and  under  the  prayer  for  relief  he  was  entitled  to,  and 
did  in  fact  rely  on,  many  other  grounds  as  affecting  his  position 
before  the  Court ;  but  he  cannot  and  must  not  be  held  to  be  bound 
thereby;  and  here  again,  if  necessary,  all  proper  amendments 
must  be  taken  as  made  to  enable  the  case  to  be  considered  as 
hereinbefore  stated  by  me. 

The  defendants  objected  that  this  Court  had  no  jurisdiction  to 
hear  the  case,  and  grant  the  relief  prayed,  on  the  ground  that  the 
Act  prescribed  the  only  method  open  to  any  dissatisfied  landowner, 
i.e.,  by  means  of  the  Court  of  Review,  and  that  the  jurisdiction 
of  this  Court  was  thereby  ousted  if  it  could  otherwise  have  been 
invoked ;  and  also  that  the  plaintiff  could  have  set  up  the  same 
case  either  in  the  Court  of  Review  or  when  sued  for  the  amount 
of  the  tax;  or  that  at  all  events  he  should  have  waited  to  approach 
the  Court  until  some  step  was  actually  taken  to  enforce  the  charge. 

It  was  also  argued  that  this  Court  had  no  jurisdiction  to  remove 
a  charge  created  by  an  Act  of  Parliament,  but  that  argument 
was  clearly  a  confusion  of  ideas  between  the  right  to  approach 
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the  Court  and  the  right  to  succeed,  for  the  plaintiff's  contention        1897. 


is  that  no  valid  charge  exists  or   no  charge  capable  of  being      Coopeb 

enforced,  so  that  any  claim  founded  on  the  charge  or  supposed  coumssion- 

charf^e  is  a  brutum  fulmen,  and  a  cloud  on  his  title :  it  was    „*^  ^' 
®  '  '     .  '  Taxation 

never  contended  that  a  valid  existing  charge  could  be  removed. 

As  to  the  other  grounds,  I  would  say,  first,  that  the  words  in  ^' 

the  Act  must  be  very  clear  to  deprive  the  subject  of  his  right  to 
call  to  his  aid  the  jurisdiction  of  the  Supreme  Court,  and 
especially  this  branch,  and  it  is  manifest  that  there  is  no  such 
restrictive  language  here.  The  Act  merely  provides  in  s.  44, 
8ub-a  I.,  that  "  any  taxpayer  (i.e.,  any  person  chargeable  with 
land  tax)  may  appeal  from  any  notice  of  assessment  to  the  Court 
of  Review  on  the  ground  that  he  is  not  liable  for  the  tax  or  for 
any  part  thereof,  or  that  the  amount  of  the  assessment  is  exces- 
sive," and  by  s.  9  the  Court  of  Review  may  be  either  the  Land 
Court,  a  District  Court  Judge,  or  a  Police  Magistrate,  as  appointed, 
and  the  whole  matter  is  to  be  treated  on  the  lines  of  cases  before 
the  Land  Court,  the  Court  of  Review  being  bound,  if  required, 
to  state  a  case  for  the  decision  of  the  Supreme  Court  as  to  any 
question  of  law  which  may  have  arisen.  That  section  clearly 
refers  to  cases  of  a  valid  assessment,  which  can  be  enforced 
agHuist  someone^  but  in  respect  of  which  the  appellant  contends 
that  he  is  not  the  proper  person  to  pay  or  that  the  amount  is 
excessive,  and  that  Court  would  not  in  my  opinion  be  entitled  to 
go  into  the  question  of  the  validity  of  the  tax  itself,  when  as 
here  the  plaintiff  admits  that  he  is  the  right  person  to  pay,  but 
that  there  is  no  legal  tax  in  existence  which  he  can  be  called  on 
to  pay. 

Then  it  was  said  that  the  case  made  here  could  be  set  up  as  a 
defence  in  an  action  for  the  tax.  Assuming  that  the  case  of  the 
Municipal  District  of  Gundagai  v.  Norton  (I)  is  an  authority 
for  this  position,  how  can  that  oust  the  jurisdiction  of  this  Court  ? 
I  have  never  before  heard  it  contended  that  a  man  with  an  equity 
was  bound  to  wait  until  legal  steps  were  taken  against  him  ?  If 
there  is  a  cloud  on  anyone's  title  he  is  entitled  to  come  to  the  Court 
of  Equity  at  once  to  have  it  removed.    In  the  present  case  time  is 

(1)  16N.S.W.L.R.  366. 
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1897.       of  especial  importance,  as  the  plaintiff's  tenants  are  under  a  liability 
OoopBB      to  recoup  him  as  to  portion  of  the  tax,  and  if  the  plaintiff  had 
GoMMrasioN-  ^  ^^^^  *^^^  *^®  commissioners  took  steps  to  enforce  their  asserted 
KHs  OF      position,  he  might  be  affected  most  prejudicially  by  reason  of  the 
inability  of  the  tenants  to  pay  their  quota  at  one  and  the  same 
^'  '  ^'     time  for  three,  four,  or  live  years,  or  whenever  it  suited  the  con- 
venience of  the  commissioners.     Again,  consider  the  tribunal 
which  might  have  to  consider  such  a  point  as  this.     Imagine  the 
Court  of  Petty  Sessions  having  to  deal  with  the  case  in  the  first 
instance,  and  then  having  to  state  a  case  on  appeal.     Manifestly 
the  Court  of  Equity  is  the  proper  Court  to  deal  with  the  matter, 
even  if  it  is  not  the  only  one,  and  it  is  unnecessary  for  me  to 
consider  whether  or  not  the  provisions  of  s.  67  would  be  fatal  to 
the  plaintiff  in  an  action  at  law,  as  was  contended. 

I  must,  therefore,  overrule  all  objections  to  the  jurisdiction, 
and  deal  with  the  case  on  its  merits. 

The  Land  Tax  Acts,  which  for  convenience  were  referred  to  in 
the  argument  as  the  Taxing  Act  and  the  Machinery  Act  respec- 
tively, and  which  nomenclature  I  will  adopt,  though  the  latter 
term  is  a  misnomer  as  to  many  of  its  provisions,  were  passed  in 
December,  1895,  on  the  same  day,  the  separation  having  only 
taken  place  to  get  over  the  Parliamentaiy  difficulty  of  the  Legis- 
lative Council's  power  to  amend  a  taxation  bill.  The  commis- 
sioners promptly  took  steps  to  call  for  returns  from  all  landowners 
under  s.  30,  sub-s.  i.,  and  a  very  large  number  of  returns  were 
duly  sent  in,  roughly  speaking  with  reference  to  about  90  per 
cent,  of  the  whole  of  the  alienated  lands  in  the  colony.  Assessors, 
i.e.,  valuators,  were  appointed,  and  by  October,  1896  (the  material 
date  for  consideration),  the  valuators  had  sent  in  their  valuation 
of  all  alienated  lands  in  the  colony,  i,e.,  of  all  the  lands  liable  to 
taxation.  The  work  of  the  commissioners  as  assessors  then  was 
to  go  through  the  returns  in  connection  with  their  own  valuators 
reports,  and  come  to  a  conclusion  as  to  the  proper  value  for 
a.ssessment  purposes.  Here,  no  doubt,  difficulties  would  and  did 
arise  in  consequence  of  subdivisions  and  sales  of  which  the 
valuers  were  unaware ;  and  it  was,  of  course,  quite  possible  that, 
in  case  of,  say,  Blackacre,  A  sent  in  his  return  for  a  portion  only, 
and  B.,  the  purchaser  of  the  balance,  had  made  no  return,  or  had 
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to  be  searched  for  in  another  return ;  but  though  it  might  take  an        i897. 


indefinite  time  to  find  the  true  owner  for  every  piece  of  land  in      Cooper 
the  colony,  such  a  diflSculty  was  clearly  provided  for  in  the  Act,  Commmsion- 

which  allowed  any  amount  of  alterations  and  amendment  after    ^^^  o*" 

"^  Taxation 

the  "  assessment    books '    were  made   up — see  a  32  ;   but  the 
commissioners  were  also  given  extraordinary  powers,  which  could     O.J.  Eq. 
only  have  been  done  with  a  view  to  enable  them  to  get  through 
their  assessments  and  make  up  their  assessment  books  within  a 
reasonable  time  and  for  a  certain  necessary  purpose. 

By  sub-s.  (iv.)  of  s.  30  they  could,  in  the  case  of  any  person  failing 
to  make  a  return  (which  under  the  earlier  sub-sections  he  was 
bound  to  do  within  a  prescribed  time),  appoint  a  stranger  to 
make  such  return,  which  when  made  was  to  be,  "  for  all  the 
purposes  of  this  Act,  the  return  of  the  person  liable  to  make  the 
return."  Further,  they  were  entitled,  under  s.  39,  in  case  of  such 
default,  or  in  the  case  of  their  not  being  satisfied  with  any  return, 
to  make  their  own  assessment  of  the  value  or  amount  which 
ought  to  be  charged,  "  and  the  tax  shall  be  paid  accordingly." 
Again,  by  section  38,  which  deals  with  the  "  assessment  books," 
they  were  authorised  to  enter  any  land  therein  by  the  name  of 
"  the  owner,"  where,  "  after  due  enquiry,"  the  name  of  an  owner 
of  land  could  not  be  found.  There  was  a  good  deal  of  argument 
on  the  words  "afterdue  enquiry  ,"but  surely  these  must  be  read  with 
reference  to  the  circumstances  of  each  case,  and  especially  to  the 
time  available,  and  that  the  commissioners  took  this  view  them- 
selves is  shewn  by  regulation  35  on  the  same  point,  which  says  : 
"  So  far  as  such  name,  address,  and  occupation  can  readily  be 
ascertained."  Bearing  in  mind  that  notice  of  assessment  had  to 
be  sent  out,  and  that  each  alleged  taxpayer  had  30  days  there- 
from to  appeal,  and  that  full  power  of  amendment  and  alteration 
of  the  "  assessment  books  "  existed,  there  can  be  little  doubt  that 
what  the  Legislature  had  in  mind  was  the  necessity  of  an  early 
preparation  and  completion  of  such  books,  and  the  intention  was 
to  put  the  commissioners  in  a  position  to  meet  possible  difiiculties 
as  suggested  and  enable  them  to  be  able  to  complete  the  books  as 
early  as  possible,  with  a  view  to  the  issue  of  the  Gazette  notice, 
upon  which  alone  the  tax  came  into  life  by  "  becoming  due  and 
payable." 


10  CASES  IN  EQUITY.  L^.  a  W.  H 

1897.  Sach  being  the  powers  of  the  commissioners,  let  Tis  consider 

CoopKB      their  position,  and  what  course  they  adopted.     Mr.  Lockyer,  the 

CoMBnssioN-  ^^^  commissioner,  who  has  been  most  closely  associated  with  tiie 

KBsoF      Land  Tax  Department,  stated   that   the  total   acreacre  of  the 
Taxation  .       ,  ,      ^ 

alienated  lands  in  the  colony  exceeded  45,000,000  acres  ;  that  up 

O.J.  Bq.     to  the  20th  October,  1896  (he  said  the  30th  October,  but  I  will 

take  it  that  his  evidence  applies  to  the  20th),  separate  returns  had 

been  received  from   123,000  persons,  which  were  estimated  to 

cover   90  per  cent,  of  the   total  acreage — that  60,000  of  these 

returns  had  been  dealt  with,  and  the  lands  found  to  be  exempt 

under  the  Act — that  of  the  balance,  21,400,  had  then  been  dealt 

with  and  assessed  as  taxpayers.     That  left  41,600  returns  in 

hand  not  then  dealt  with,  and  it  was  at  that  time  unascertained 

whether  they  were  taxpayers  or  not.     Since  then  15,300  of  that 

balance  have  been  assessed  as  taxpayers,  the  remainder  being 

exempt.     Very   few   returns  have  since   been   received   of  the 

additional  10  per  cent.     Of  the  15,300  which  have  been  assessed 

since  the  20th  October,  1896,  7000  were  assessed  and    issued 

in  the  year  1896,  but  after  the  30th  October,  and  8000  odd  were  far 

the  first  time  assessed  in  1897  for  1896.     In  the  case  before  me 

the  assessment  was  made  on  the  30th  October,  1 896,  and  the 

notice  was  issued  the  same  day,  and  reached  the  plaintiff's  agent 

on  the   3 1st  in   the  course   of    post,   though   the   notice  itself 

(exhibit  H.)  contained  the  words  in  print  "  Dated  this  23rd  day 

of  October.  1896,"  as  did  also  exhibit  L,  which  is  the  document 

which  indicates  the  assessment  by  the  commissioners,  and  which 

the  commissioners  put  forward  as  constituting  a  complete  book 

of  assessment  within  the  meaning  of  ss.  42  and  47  of  the  Act 

I  should  here  mention  that  exhibit  L  consists  of  a  sheet  of 

white  paper  of  a  flimsy  nature,  partly  printed,  available  for  each 

individual  assessment,  with  a  number  of  sheets  of  blue  and  easily 

destructible   paper  attached,   forming  a   schedule  of    different 

properties,  rendered  necessary  by  the  insufficiency  of  the  space 

available  on  the  white  paper,  but  every  word  and  figure  both  on 

the  white  and  blue  papers,  which  identify  the  papers  with  the 

individual  case,  are  written  with  an  ordinary  lead  pencil,  except 

the  figures  on  the  white  paper,  14,500,  indicating  the  number  of 

the  register.     Exhibit  L  is  to  be  taken  as  typical  of  all  other  such 

assessment  papers,  or  books,  as  they  are  called. 
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The  notice  Exhibit  H  contains  in  print  the  following  notices  ^897. 
inier  alia: — "For  neglect  to  pay  within  60  days  of  the  date  Cooper 
hereof  (the  italics  are  my  own)  taxpayers  will  incur  a  line  Commjssion- 
of  ts,  in  the  I.  on  the  tax.  They  may  also  be  sued  for  the  xJ[^^on 
amount/'  and  "  If  you  desire  to  appeal  or  object  you  must  do  so 
within  30  days  from  the  giving  of  this  notice  (the  italics  ^'^'  ^' 
again  are  mine)  in  the  manner  provided  by  regulations  27  and 
30."  The  distinction  will  be  noticed — the  tax  is  said  to  be 
due  and  payable  on  the  date  named,  i.e.,  23rd  October,  1896,  or 
in  other  words  seven  days  before  the  plaintiffs  lands  were  assessed, 
while  the  time  for  appealing  (which  does  not  affect  the  time  of 
payment,  see  s.  46)  runs  from  30th  October,  the  date  of  issue  of 
the  notice.  This  is  instructive,  if  only  as  shewing  what  was  the 
view  taken  by  the  commissioners  at  the  time  of  preparing  the 
notices  for  the  printers  of  the  meaning  of  s.  47,  i,e,,  that  it  was 
left  to  them  on  the  happening  of  a  certain  event  therein  named, 
"  the  completion  of  the  assessment  books,*'  to  fix  a  day  on  which 
"  such  land  tax,"  that  is  the  land  tax  for  the  whole  colony,  was 
to  be  due  and  payable.  In  no  other  way  could  they  justify 
sending  notices,  such  as  Exhibit  H  in  this  case  and  all  others 
assessed  subsequently  to  23rd  October,  1896.  If  the  commis- 
sioners' contention  is  correct  that  they  could  issue  notices  in 
batches  when  assessed  according  to  their  own  fancy  or  convenience, 
but  would  be  compelled  to  issue  fresh  Gazette  notices  under  s.  47 
for  later  cases,  then  I  think  that  the  expression  I  used  during  the 
argument  that  the  notice  would  be  a  trifling  with  the  truth 
correctly  describes  the  position,  the  more  especially  if  they  relied 
on  such  a  paper  as  Exhibit  L  (as  it  was  said  they  could)  as  con  • 
elusive  evidence  under  s.  67  of  all  the  contents  of  the  document. 
I  go  further,  and  say  that  on  such  a  contention  the  plaintiff  had 
a  distinct  equity  to  come  to  the  Court  to  have  Exhibit  H  and  L 
altered  to  be  in  accordance  with  fact,  or  to  have  a  fresh  notice 
issued.  Mr.  Lockyer,  however,  himself  said  that  the  date,  23rd 
October,  1896,  on  the  notice  only  indicated  the  prescribed  date  of 
payment  under  the  Act,  and  I  am  quite  sure  that  neither  he  nor 
his  brother  commissioners  would  ever  have  knowingly  attempted 
to  work  the  Act  in  any  way  to  the  prejudice  of  an  individual. 
Indeed  the  fault,  if  any,  has  been  the  result  of  an  earnest  desire 
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1897.        to  treat  every  taxpayer  fairly,  without  prejudice  to  the  revenue. 
Cooper      The  sole  question  is  whether  they  have  carried  out  the  law  as  it 

Commission-  stands. 

KRs  OF  "Pq  resume  the  facts  :  The  commissioners,  on  the  20th  October, 

Taxation  ' 

1896,  caused  a  notice  to  be  issued  in  the  Gazette  as  follows:— 
C.J  Eq.  "  Sydney,  16th  October,  1896.  Land  and  Income  Tax  Assessment 
Act  of  1895.  Day  of  payment  of  land  tax. — Notice  is  hereby 
given  in  pursuance  of  s.  47  of  the  Land  and  Income  Tax  Assess- 
ment Act  of  1895,  that  the  land  tax  for  the  year  1896,  enforced 
by  the  Land  Tax  Act  of  1895,  shall  be  due  and  payable  at  this 
oflSce  on  the  23rd  October,  1896."  No  further  or  other  similar 
Gazette  notice  has  been  published.  It  is  a  peculiarity  of  these 
Acts  that  the  Act  itself  does  not,  as  in  England  or  in  Victoria,  fix 
the  due  date  of  the  tax.  In  both  of  these  countries  there  is  a 
provision  made  for  delaying  the  first  due  date  of  payment  in 
certain  cases,  that  is,  in  Victoria,  until  the  publication  in  the 
Gazette  of  the  classification  of  any  land  which  had  not  been 
classified  before  the  date  mentioned  in  the  Act,  and  in  England 
until  the  particular  assessment  had  been  signed.  After  classifi- 
cation the  Victorian  Act  works,  so  to  speak,  automatically,  the 
values  being  fixed  by  the  Act.  Here,  however,  the  date  on  which 
the  whole  land  tax  is  to  be  due  and  payable  is  left  to  the  com- 
missioners to  fix  "  on  completion  of  the  assessment  books,"  and 
unless  the  assessment  books  were  complete,  within  the  meaning 
of  the  Act,  before  the  date  of  the  Gazette  notice,  or  at  least  before 
the  date  fixed,  that  notice  is  wholly  bad  and  of  no  efifect,  and  no 
land  tax  is  due  or  payable  up  to  the  present  time. 

Sir  Julian  Salomons  contended  that  this  was  immaterial,  so  far 
as  the  charge  on  the  land  was  concerned,  that  the  tax,  whatever 
might  afterwards  be  settled  as  to  the  amount  by  assessment, 
became  a  charge  immediately  on  the  passing  of  the  Act,  and  this 
date  he  fixed  as  the  necessary  tei^iimus  a  quo.  The  Land  Tax 
Act  provides  that  "  from  and  after  the  1st  day  of  January,  1896, 
there  shall  be  annually  assessed,  levied,  and  paid,  under  the  pro- 
visions of  and  subject  to  the  exemptions  and  deductions  enacted 
in  the  Land  and  Income  Tax  Assessment  Act  of  1895,  and  in  the 
manner  therein  prescribed,  a  land  tax  of  one  penny  in  the  L  of 
the  unimproved  value  of  all  lands  as  in  the  said  Act  specified." 
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That  Act  "  declares  and  enacts  "  the  rate  referred  to  in  a  10  of  the       ^^' 
other  Act.    The  argument  ad  rem  was  as  follows : — Mr.  Cooper      Cooper 
is  the  owner  of  taxable  land ;  by  the  Act  his  land  stands  taxed  Commission- 
at  the  rate  of  one  penny  in  the  L  of  the  unimproved  value.    The    TAxInoN 
amount  payable  is  a  matter  of  assessment ;  but  the  tax,  though 
it  may  not  be  aasessed  for  years,  is  by  virtue  of  s.  64  a  charge  and     ^'^'  ^• 
a  first  charge  on  his  land,  and  can  only  be  got  rid  of  by  payment. 
I  would  merely  remark  in  passing,  that  if  this  argument  is  sound, 
it  affords  the  strongest  possible  argument  in  favour  of  the  con- 
tention of  the  plaintiff  (which  I  shall  presently  deal  with)  that 
the  tax,  to  be  good  at  all,  must  be  assessed  during  the  year  in 
respect  of  which  it  is  payable.     If  it  is  sound,  then  a  man  who 
wants  to  sell  his  land,  and  is  called  on  to  remove  the  statutory 
charge,  cannot  do  so  even  by  payment,  because  the  commiasioners 
would  not,  until  they  had  assessed  the  land,  accept  any  sum  in 
foil  discharge.    On  the  plaintiff^s  side  it  was  contended  that  the 
charge  did  not  take  effect  until  the  tax  was  recoverable,  that  is 
until  it  was  payable,  and  that,  if  for  any  reason  the  commissioners 
were  not  in  a  position  to  enforce  the  tax,  no  charge  was  created. 

Before  dealing  with  these  opposite  contentions,  it  would  be 
well  to  consider  briefly  the  principles  or  rules  applicable  to  the 
construction  of  taxation  or  revenue  Acts.  In  OUbertson  v. 
Fergu88on  (1)  (an  income  tax  case)  Cotton,  L.J.,  at  p.  572,  says: 
''I  quite  agree  that  we  ought  not  to  put  a  strained  construction 
upon  the  section  in  order  to  make  liable  to  taxation  that  which 
would  not  otherwise  be  liable ;  but  I  think  it  is  now  settled  that 
in  construing  the  revenue  Acts,  as  well  as  other  Acts,  we  ought 
to  give  a  fair  and  reasonable  construction,  and  not  to  lean  in 
favour  of  one  side  or  other  on  the  ground  that  it  is  a  tax  imposed 
on  the  subject,  and,  therefore,  ought  not  to  be  enforced  unless  it 
comes  clearly  within  the  words.  That  is  the  rule  which  has  been 
laid  down  by  the  House  of  Lords  in  regard  to  Succession  Duty 
Acts,  and  I  think  it  is  the  correct  rule."  The  case  referred  to  was 
Partington  v.  The  Attorney  General  (2),  in  which  Lord  Cairns 
said,  at  p.  122 :  "As  I  understand  the  principle  of  all  fiscal  legis- 
lation it  is  this :  If  the  person  sought  to  be  taxed  comes  within  the 

(1)  7  Q.6.D.  562.  2)  L.R.  4  H.L.  100. 
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letter  of  the  law,  he  must  be  taxed,  however  ^eat  the  hardship 
may  appear  to  the  judicial  mind  to  be.     On  the  other  hand,  if  the 
Crown  seeking  to  recover  the  tax  cannot  bring  the  subject  within 
the  letter  of  the  law,  the  subject  is  free,   however  apparently 
within  the  spirit  of  the  law  the  case  might  otherwise  appear  to 
be."    Again,  in  Coltness  Iron  Company,  Limited  v.  Black  (I), 
Lord  Blackhuim,  at  p.  330,  says :  "  No  tax  can  be  imposed  on  the 
subject  without  words  in  an  Act  of  Parliament  clearly  shewing 
an  intention  to  lay  a  bui*den  on  him.     But  when  an  intention  is 
sufficiently  shewn,  it  is,  I  think,  vain  to  speculate  on  what  would 
be  the  fairest  and  most  equitable  mode  of  levying  that  tax.    The 
object  of  those  framing  a  taxing  Act  is  to  grant  to  Her  Majesty 
a  revenue.     No  doubt  they  would  prefer,  if  it  were  possible,  to 
raise  that  revenue  equally  from  all,  and,  as  that  cannot  be  done, 
to  raise  it  from  those  on  whom  the  tax  falls  with  as  little  trouble 
and  annoyance,  and  as  equally  as  can  be  contrived,  and  when  any 
enactment  for  the  purpose  can  bear  two  interpretations,  it  is 
reasonable  to  put  that  construction  on  them  which  will  produce 
these  effecta     But  the  object  is  to  grant  a  revenue  at  all  events, 
even  though  a  possible  nearer  approximation  to  equality  may  be 
sacrificed  in  order  more  easily  and  certainly  to  raise  the  revenue, 
and  I  think  the  only  safe  rule  is  to  look  at  the  words  of  the 
enactments  and  see  what  is  the  intention  expressed  by  those 
words,"  and  these  remarks  of  Lord  Blackbui^n  are  referred  to 
with  approval  in  the  House  of  Lords  in  Colquhoun  v.  Brooks  (2). 
But  though  the  Courts  will  not  put  what  is  technically  known 
as  an  equitable  construction  on  such  Acts,  they  will  and  must 
look  for  clear  words  irnposing  the  burden,  and  in  case  of  doubt 
put  that  construction  which  will  be  equitable  and  just — an  in- 
herent incident  of  all  taxation — and  not  that  which  is  inequitable 
or  unjust ;  and  if  words  construed  in  their  technical  sense  would 
produce  inequality,  and  construed  in  their  popular  sense  would 
produce  equality,  you  are  to  choose  the  latter,  per  Lord  Halsbury, 
L,C.,  in  Commissioner  for  Income  Tax  v.  Punch  (8),  and  they 
will  in  these,  and  in  all  other  Acts,  look  at  the  Act  as  a  whole  in 
considering  the  meaning  of  any  particular  section.     If,  however, 

(1)  6  App.  Caa.  315.  (2)  14  AC.  505. 

(3)  [18911  A.C.  548, 
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the  burden  is  clearly  imposed,  the  Courts  will  probably  be  astute,        1897. 
so  far  as  mere  machinery  is  concerned,  to  bring  about  the  clear      Coopkr 
intention  of  raising  revenue  for  Her  Majesty.  Commissi 

The  charging  section  here  is  sub-s.  54,  and  reads — "  The  land  bm  of 
tax  shall  until  payment  be  a  first  charge  on  the  land  taxed  in 
priority/'  &c.,  and  the  interpretation  clause,  section  68,  gives  the  C.J.  Eq. 
meaning  of  the  land  tax  unless  the  context  otherwise  requires  as 
"  the  land  tax  imposed  as  such  by  any  Act  ...  as  assessed 
under  this  Act."  The  tax,  then,  which  is  to  be  a  charge,  is  not 
simply  the  tax  "  as  imposed,"  but  also  "  as  assessed,"  and  it  is  not 
a  tax  of  one  penny  in  the  £  on  the  unimproved  value  of  all  lands, 
but  is  subject  to  exemptions  and  deductions  which  cannot  be 
properly  estimated  until  the  final  assessment.  Until,  therefore, 
the  tax  is  assessed  it  is  hard  to  see  how  there  is  anything  definite 
to  make  a  charge  of.  But  to  create  a  valid,  living,  enforceable 
tax,  it  must  be  also  due  and  payable,  and  if  this  point  is  taken  as 
the  tei-minvs  a  quo  we  then  have  all  we  expect  to  see  in  a  charge 
complete.  The  tax  as  assessed  fixes  the  amount  which  remains 
a  charge  from  the  time  it  is  due  until  it  is  paid.  That  this  is  a 
proper  construction,  that  it  is  just  and  right  and  free  from  the 
objections  I  stated  before,  is,  I  think,  shewn  by  the  very  next 
sab-section,  which  provides  for  the  courses  given  for  enforcing  the 
tax  as  against  the  land.  "  Whenever  any  land  tax  payable  in 
respect  of  any  land  shall  be  unpaid  for  a  space  of  two  years," 
then,  on  giving  certain  notice,  the  power  is  given  to  the  commis- 
sioners without  any  leave  from  the  Court  to  let  the  land  for  a 
term  of  three  years,  or  with  the  leave  of  the  Court  to  sell  the 
land.  Clearly,  then,  the  charge  cannot  be  enforced  until  the  tax 
is  payable,  and  yet  I  am  asked  to  read  this  section  in  such  a  way 
as  to  leave  a  cloud  on  the  title,  not  only  of  the  owner,  but  of 
persons  who  may  have  had  a  bona-tide  mortgage  charge  or  lien 
thereon  for  years  previously,  when  there  are  no  means  open  to 
such  persons  of  getting  it  removed  by  payment  or  of  the  commis- 
sioners enforcing  it.  Read  in  the  words  "  from  the  time  it  is  due 
and  payable,"  and  all  hardship  and  difficulties  and  injustice  at 
once  disappear.  Then  there  is  a  tax  which  can  either  be  sued 
for,  in  which  case,  of  course,  only  the  equity  of  redemption  could 
be  sold  on  a^./a.,  or  if  it  remains  unpaid  for  two  years  the  land 
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^^^'        can  be  dealt  with  adversely  to  the  encambrancers  after  certain 
Cooper       preliminaries. 
Commission-      For  these  reasons  I  am  satisfied  that  the  charge  referred  to  in 
Taxation    ^'  ^^  ^^^^  ^^^  come  into  operation  until  the  tax  is  due  and  pay- 
able.   In  answer  to  a  question  from  me,  I  understood  Sir  Jvlinn 
'  ^'     Salomons  to  admit  that  a  separate  and  new  Gazette  notice  under  s. 
47  would  be  necessary  to  make  any  assessment  due  and  payable 
which  was  not  included  in  the  batch  of  assessments  complete  at  the 
time  of  the  original  Gazette  notice,  but  whether  he  made  any  snch 
admission  or  not  the  matter  is  for  me  to  decide,  and  I  have  no  doubt 
that  if  his  theory  of  batches  is  correct  there  must  be  another  Gazette 
notice  to  cover  subsequent  assessments,  and  inasmuch  asclearlyhere 
the  assessment  was  made  on  the  30th  October,  1896,  and  there  has 
been  no  subsequent  notification,  it  would  follow  as  a  consequence 
on  my  previous  view  that  in  this  case  the  tax  is  not  yet  due  and 
payable,  and  that  consequently  no  charge  exists,  and  there  is  no 
debt  to  Her  Majesty  which  can  be  sued  for. 

That  alone  would  entitle  the  plaintiflf  to  succeed  in  this  suit, 
and  entitle  him  to  a  temporary  injunction  at  a11  events;  but  as 
the  commissioners  could  put  themselves  right  any  day  by  a 
Gazette  notice,  it  would  not  be  proper  for  me  to  deal  with  the 
case  on  such  ground,  the  more  especially  as  it  would  appear  to 
countenance  the  contention  that  the  correct  meaning  of  the  words 
"  completion  of  the  assessment  books  "  was  as  put  forward  by  the 
defendants'  counsel. 

The  next  points,  then,  for  consideration  are  the  meaning  of  the 
words  "  assessment  books  "  and  "  completion."  As  to  the  former, 
the  following  admission  was  made  by  the  defendants :  "  We  had 
at  the  time  of  the  issue  of  the  notices  of  assessment  to  the 
plaintiff  (?.e.,  30th  October,  1896)  a  very  large  quantity  of  sets 
of  papers  such  as  exhibit  H,  except  as  to  the  special  notices  affixed 
thereto,  referring  to  all  lands  then  assessed.  Such  sets  were  not 
bound  together,  but  were  kept  distinct  from  other  papers  in  the 
office,  and  so  form  what  we  call  the  assessment  book  or  books 
under  the  Act,  and  beyond  that  we  have  no  assessment  book  or 
books.  There  were  at  that  time  (apart  from  errors)  thousands  of 
persons  who  held  lands  liable  to  assessment  with  regard  to  some 
of  which  we  had  no  returns,  and  with  respect  to  all  of  which  no 
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assessment  bad  then  been  made/'    This  was  made  m  answer  to       1897 
Mr.  PUelier'a  demand  for  production  of  the  assessment  books,  but     Cooper 
subsequently  exhibit  L,  which  I  have  already  described  with  commission- 
sonie  detail,  was  produced,  so  that  the  admission  should  more       "^  ^' 

J.AXATI0N 

properly  refer  to  exhibit  L  than  exhibit  H,  which  was  the  notice 
of  assessment  sent  out.  Subsequently  also,  on  the  evidence  of  C.  J.  Eq. 
Ur.  Lockyer,  the  figures  were  approximately  ascertained,  which 
I  had  better  here  state  again.  The  sets  of  papers  referred  to 
Dombered  21,400.  They  had  returns  then  in  from  15,800  not 
then  assessed,  who  have  since  been  assessed  as  taxpayers.  These 
figures  are  exclusive  of  cases  in  which  no  return  has  been  made, 
which  in  a  similar  proportion  of  exemptions  would  leave  over 
'i^lOO  liable  to  taxation,  or,  in  other  words,  only  a  little  over  one- 
half  of  the  taxpayers  were  assessed  and  called  on  to  pay  the  tax 
when  the  Oaaette  notice  was  issued  on  the  20th  October,  1896. 
These  fibres  rather  go  to  the  question  of  completion,  but  it 
seemed  more  convenient  to  insert  them  here  in  explanation  of  the 
admission. 

Coming  then  to  what  is  meant  by  the  word  "  book,"  I  think 
that  any  person  reading  the  Act  with  an  ordinary  knowledge  of 
the  English  language,  and  not  looking  for  any  necessity  to  give 
words  a  meaning  with  special  reference  to  the  construction  of  a 
portion  of  the  Act,  could  not  fail  to  come  to  the  conclusion  that 
what  was  intended  by  the  draughtsman  was  a  book  or  books  in 
the  ordinary  acceptation  of  the  word ;  and  it  is  a  curious  thing 
that  the  draughtsman  goes  out  of  his  way  in  s.  34  to  coin  the 
very  same  words  "  assessment  book  "  when  he  is  referring  to  what 
is  called  in  the  Municipalities  Act  a  "rate  book."  That  would 
seem  to  shew  that  what  was  intended  was  a  book  of  a  similar 
nature  to  such  rate  book,  i.e.,  a  book  or  books  containing  entries 
with  reference  to  all  taxpayers,  which  any  taxpayer  has  a  right 
to  inspect,  see  s.  40  (in  spite  of  regulation  35,  sub-regulation  2, 
which  is  clearly  vltra  vire8)y  but  one  would  expect  something  of 
even  a  more  lasting  and  permanent  nature  than  the  municipal 
late  book,  because  it  is  to  be  open  to  a  vastly  larger  number  of 
persons,  and  it  is  to  stand  as  of  record  and  the  basis  of  taxation 

H.S.W.R.,  Vol.  XIX.,  Eq.  B 
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^^^'       for  five  years:  see  s.  31.    Not  only  so,  but  looking  at  an  Act  m 

Cooper      ^^^  materia  such  &s  the  English  Act  of  1842,  we  have  a  guide 

Commission-  as  to  the  character  of  the  book  intended,  and  it  was  clearly 
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separate  districts :  see  s.  -44,  sub-s.  (vii.),  of  our  Act. 

If  Sir  Julian  SaZomons  is  correct  that  each  set  of  papers  is  one 
of  the  books  contemplated,  what  is  meant  by  that  sub-section : 
"  The  assessment  book  so  altered  or  corrected  shall  be  the  assess- 
ment book  for  the  district  to  which  it  relates  T*    How  could  the 
alteration  of  the  plaintiff's  assessment  paper  make  it  a  book  for 
a  district  of  the  whole  colony  ?     By  s.  32,  in  the  passage  which 
occurs  between  sub-ss.  (iil)  and  (iv.),  the  words  ''assessment  book" 
and  "assessment,"  which  means  such  a  paper  as  exhibit  L,  are  placed 
in  contradistinction,  and  the  same  may  be  said  of  the  proviso  to 
s.  31,  at  the  commencement  thereof.    Moreover,  all  through  the 
Act  provisions  are  made  as  to  alterations,  additions,  substitutions, 
and  so  on  being  made  in  or  on  the  "  books,"  which  could  not  by 
any  reasonable  intendment  be  done  in  or  on  such  papers  as 
exhibit  L.     And  this  will  equally  apply  to  s.  67,  which  makes  an 
"  extract "  from  the  book  evidence.     I  am  by  no  means  prepared 
to  say  that  the  books  should  be  bound.     On  the  contrary,  I  should 
think  it  would  be  quite  sufficient  if  they  were  capable  of  being 
bound,  provided  that  when  bound  they  would  constitute  the 
"  book  "  required  by  the  Act.     No  doubt  it  appears  at  first  sight 
some  what  extraordinary  that  the  practical  validity,  that  is,  the  power 
to  get  in  a  tax  solemnly  imposed  by  the  Legislature,  should  depend 
upon  the  question  of  compilation  of  assessment  books,  and  it  was 
suggested  that  the  preparation  of  such  books  was  directory,  and 
not  mandatory,  so  that  this  case  would  fall  within  R,  v.  Ingall 
(I),  and  if  we  were  dealing  only  with  s.  31, and  with  the  question 
whether,  if  the  tax  were  due  and  payable  on  a  certain  day  under 
the  Act,  any  taxpayer  could  resist  payment  on  the  ground  that 
the  preparation  of  such  books  was  a  condition  precedent,  I  should 
be  strongly  inclined  to  that  view,  but  here  (unfortunately,  perhaps) 
the   Legislature  has  departed  from  the  English  system,  which 
fixes  a  due  date  in  the  Act,  and  provides  for  the  books  being  made 
up  afterwards ;   it  has  been  distinctly  provided  here  that  the 

(1)  2  Q.B.D.  199. 
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tax  is  not  to  be  due  till  the  books  are  complete,  so  that  the       1S97. 
Conrts  are  bound  to  see  that  the  Act  has  been  complied  with  in     Coopkb 
this  behalf.  ComrasioN- 

I  cannot  myself  see  how  papers  such  as  I  have  referred  to  can  ,p^^  ^' 
be  considered  as  pages  of  such  a  book  as  is  contemplated,  but, 
assuming  that  they  may  be  so  treated,  so  that  s.  47  may  be  read,  ^"^'  ^• 
"  On  completion  of  the  materials  for  making  up  the  assessment 
books,"  there  remains  the  word  "  completion  "  to  be  dealt  with. 
By  the  Taxation  Act  the  tax  is  to  be  annually  assessed,  levied, 
and  paid,  which,  however  you  may  restrict  the  words,  must  at 
least  mean  that  the  tax  imposed,  i,e,,  on  all  landowners,  is  required 
for  the  service  of  the  year ;  and  we  know  that  the  Treasurer 
bases  his  estimate  of  revenue  upon  the  right  to  receive  a  certain 
sum  from  a  particular  tax.  It  is  quite  probable  that  the  Legis- 
lature, which  is  concerned  in  making  the  incidence  of  taxation  as 
equal  and  just  as  possible,  foresaw  the  difficulties  that  might  arise 
and  have  arisen  with  reference  to  this  particular  tax — viz.,  that 
the  commissioners  would  not  be  in  a  position  to  enforce  the  tax 
against  more  than  half  the  taxpayers  for,  at  all  events,  some  con- 
siderable time ;  it  is  possible  they  intended  to  prevent  the  chance 
of  a  section  only  of  the  taxable  community  being  called  on  to  pay 
the  tax,  and  had  the  evil  day  postponed  for  years,  or  for  ever, 
by  insisting  upon  provision  being  made  that  there  should  be  one 
date  in  each  year  for  all,  and  that  no  one  should  be  called  upon 
to  put  his  hands  in  his  pocket  until  he  could  be  assured  by  the 
commi&sioners,  or,  if  he  so  desired,  ascertain  for  himself  by  inspec- 
tion, that  the  commissioners  were  in  a  position  to  enforce  the  tax 
against  all  the  lands  and  against  all  and  sundry,  however  great 
delay  might  be  caused  in  ascertaining  who  were  the  proper 
pei^ons  to  sue  in  respect  of  any  particular  portion.  The  word 
"completion"  must,  of  course,  have  a  liberal  construction.  It 
eannot  mean  "  perfected,"  and  the  words  "  errors  and  omissions 
excepted  "  must,  of  course,  be  added,  and  it  may  be  that  the  actual 
definition  of  the  word  might  depend  upon  special  facts  and 
circumstances ;  but  it  passes  my  comprehension  how  anyone  could 
say  that  the  assessment  of  the  taxable  lands  of  the  colony  was 
complete  when,  as  a  matter  of  fact,  barely  more  than  a  half  were 
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assessed,  and  only  a  proportroo  of  seven  to  five  of  those  for  which 
returns  had  been  made. 

In  support  of  the  view  that  s.  47  contemplated  more  than  one 
Gazette  notice  for  the  land  tax  in  each  year  of  taxation,  the  words 
"  from  time  to  time  "  were  strongly  relied  on.  To  my  mind  there 
is  no  weaker  argument  than  that  which  depends  upon  redundant 
words  in  an  Act  of  Parliament,  and  this  particular  phrase  is  a 
very  common  offender.  It  is  rendered  quite  unnecessary  by  our 
own  Acts  Shortening  Act-s,  but  so  is  the  use  of  the  plural  with 
reference  to  the  word  "  day,"  which  occurs  in  the  same  section. 
If  an  Act  of  Parliament  were  the  finished  work  of  an  accomplished 
equity  draughtsman  or  conveyancer,  there  might  be  something  in 
such  arguments ;  but  an  Act  of  Parliament  passes  through  many 
hands,  and  those  who  would  rather  have  the  words  in,  though 
they  may  be  unnecessary,  are  legion.  Bearing  in  mind  that  the 
section  applies  to  two  dififerent  annual  taxes  under  Acts  of  a  per- 
manent character,  it  is  quite  clear  that  what  was  intended  to  be 
made  clear  by  the  words  in  question,  was  that  the  day  or  days 
were  not  to  be  fixed  once  for  every  year,  but  that  days  were  to 
be  fixed  from  time  to  time  in  every  year  as  the  due  dates  with 
respect  to  those  years,  and,  in  fact,  the  words  "in  every  year" 
immediately  follow  the  words  "  from  time  to  time." 

There  remains,  then,  only  the  argument  ab  inconvenienti  or 
ivijposaihilitate,  and  for  this  purpose  I  admitted  the  evidence  of 
Mr.  Lockyer  and  Mr.  Sievers  on  this  point  contrary  to  my  own 
judgment,  but  in  order  that  the  facts  in  support  of  such  argument 
might  be  before  any  Court  considering  the  case.  The  argument 
appears  to  me  to  be  of  no  avail.  If,  by  the  use  of  very  plain 
words,  the  Legislatare  have  imposed  a  condition  which  in 
working  is  fatal  to  the  tax,  so  much  the  better  for  that  class  of 
taxpayer,  as  it  would  have  been  so  much  the  worse  if  the  use  of 
certain  words  had  included  a  man  unjustly.  It  is  not  a  question 
of  machinery  in  any  sense,  as  I  have  already  pointed  out.  It  is 
a  condition  precedent  to  the  tax  being  due,  and  no  one  ever 
heard  of  a  condition  precedent  being  got  rid  of  because  it  was 
found  impossible  of  performance  through  no  fault  of  the  person 
to  be  charged.  It  is,  however,  more  than  doubtful  whether  the 
performance  was  impossible,  and  whether  the  so-called  impossi- 
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bilities  are  not  the  result  of,  to  some  extent  at  all  events,  the        1897. 
action  of  the  commissioners  and  not  of  the  Act.     I  have  already      Cooper 
pointed  out  that  the  commissioners  had  in  their  knowledge  all  ^      *• 

'^  ^  "  COHMISSTON- 

the  lands  of  the  colony  and  their  value  as  assessed  by  valuators,       brs  of 

Taxation 

and  for  nine-tenths  of  these  they  had  received  returns.  All  these 
they  could  have  assessed  at  once,  leaving  alterations  and  correc-  ^••^'  ^• 
tions  to  be  dealt  with  afterwards,  while  as  for  the  remaining  one- 
tenth  they  could  either  have  appointed  strangers  to  make  returns 
and  accepted  or  altered  their  valuations,  or  they  could  have  assessed 
them  without  any  return  at  all,  and  if  they  were  not  able  to 
ascei*tain  any  owner's  name  they  could  simply  enter  "  owner  "  if 
that  were  necessary  for  the  completion  of  the  books.  No  doubt 
the  books  would  have  been  very  imperfect,  but  they  would  have 
been  complete,  for  every  piece  of  taxable  land  in  the  colony 
would  have  been  aasessed,  and  where  no  deductions  were  claimed 
none  would  have  been  considered  beyond  the  240i.  limit.  If  one 
looks  at  sub-section  (viii.)  of  section  31,  all  that  is  provided  is  that 
"the  assessment  books  in  respect  of  land  tax  shall  contain 
particulars  (arranged  in  the  prescribed  manner)  of  all  lands 
liable  to  land  tax."  That  sounds  simple  enough,  but  what  the 
eommissioners  did  was  to  call  into  existence  regulation  35  (which 
can  be  got  rid  of  any  day),  and  prescribes  a  manner  which  raises 
all  sorts  of  difficulties.  It  is  very  probable  that  the  course 
adopted  by  the  commissioners  was  on  the  whole  kind  and  humane, 
and  it  may  be  that  they  have  by  their  conduct  cut  the  Gordian 
knot  of  a  legal  impossibility,  but  this  is  a  process  unknown  to 
the  law,  which  requires  knots  to  be  untied  or  left  alone.  The 
eommissioners  have  in  my  opinion  transgressed  the  law  in  issuing 
the  Gazette  notice  of  the  20th  October,  1896,  in  issuing  the 
notice  of  assessment  in  this  case,  and  especially  so  with  the  date 
of  the  23rd  October,  1896,  thereon,  and  in  claiming  that  they 
have  any  rights  at  all  (up  to  the  present  time  at  all  events) 
against  the  plaintiff. 

There  remains  the  question  as  to  whether  the  defect  is  curable. 
I  do  not  say  practically,  but  legally,  and  that  depends  upon 
whether  a  tax  for  1896  can  be  assessed  and  levied  after  the 
expiration  of  that  year.  Mr.  Pitcher  contended  that  it  could 
not  be  done,  basing  his  argument  on  the  ground  that  the  Taxing 
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Act  itself,  in  using  the  word  "  annually,"  meant  by  that  "  in  and 
during  each  year/'  coupled  with  the  fact  that  the  tax  was 
manifestly  one  for  the  services  of  the  year,  and  supporting  the 
position  by  the  injustice  of  the  incidence  or  possible  incidence  of 
the  tax  if  his  contention  was  not  correct ;  and  he  pressed  the 
latter  consideration  the  more  strongly,  as  the  Act  affected  otheis 
than  landowners,  that  is  to  say  prior  bona-fide  encumbrancers. 
Thus,  as  he  said,  a  tax  might  be  assessed  for  the  first  time  in  1900, 
and  be  levied  then  for  the  precedingfive  years, involving  an  amount 
which  the  landowner  might  not  be  able  to  pay,  and  which  might 
sweep  away  the  whole  value  of  the  security,  whereas  the  owner 
might  and  would  have  provided  for  annual  payments.  He  also 
suggested  the  possible  case  of  a  landlord  being  unable  in  such  a 
case  to  recover  his  statutory  rights  from  a  tenant.  Such 
arguments  cannot,  of  course,  prevail  against  clear  words,  but  they 
must  be  of  great  weight  where  the  language  is  doubtful,  and  they 
have  caused  me  much  fluctuation  of  mind  ;  nor  can  I  say  that  I 
am  at  the  present  time  wholly  free  from  doubt. 

In  the  first  place  it  seems  to  me  that  *'  annual "  or  "  annually" 
may  mean  "  for  the  year  "  as  well  as  "  in  the  year,"  and  that  the 
former  is  the  fair  construction  in  an  Act  of  a  permanent  character 
providing  for  a  yearly  tax.  Otherwise  one  would  have  expected 
to  find  the  words  "  in  each  and  every  year,"  especially  as  these 
very  words  occur  in  the  Machinery  Act.  Not  only  so,  but  in 
s.  31,  sub-s.  (i.),  it  would  seem  as  if  a  distinction  were  especially 
drawn  between  the  first  and  subsequent  preparation  of  assessment 
books  of  the  land  tax,  though  the  language  with  reference  to  the 
income  tax  in  the  same  section  might  bear  a  different  interpreta- 
tion, and  the  distinction  may  well  have  been  drawn  with  a  view 
to  the  great  difficulties  likely  to  occur  in  the  initiation  of  a  land 
tax^  which  would  have  no  application  to  an  income  tax.  Thus 
we  find  it  said  in  s.  31,  sub-s.  (i.)  (omitting  unnecessary  words): 
*'  The  commissioners  shall  '  as  soon  as  may  be '  cause  separate 
assessment  books  to  be  prepared  in  respect  of  land  tax  and 
income  tax."  So  far  the  two  taxes  are  in  the  same  class,  but  the 
section  proceeds :  "  And  like  assessment  books  shall  thereafter 
be  prepared  in  respect  of  land  tax  *  in  every  fifth  year '  after  the 
year   1895,  and  in  respect  of  income  tax  in  each   and  every 
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successive  year  after  such  last-mentioned  year.''     I  think  one        1S97. 
woald  naturally  gather  that  latitude  was  intended  to  be  allowed      Coopkb 
with  reference  to  land  tax  certainly,  and   possibly   also   with  Commission- 
reference  to  income  tax,  as  to  the  first  assessment,  though  the    -,"^  °' 
last  few  words  create  a  difficulty  as  to  income  tax,  as  the  next 
successive  year  to  1895  is  1896 ;  but  with  that  I  am  not  concerned.     C.J.  Eq. 
It  Is,  however,  clear  that  the  second  assessment  of  land  must  be 
in  1900,  and  could  not  be  made  in  1901  for  the  subsequent  quin- 
quennium, but  that  the  income  tax  must  be  assessed  in  each  and 
every  year,  and  if  not  so  assessed  cannot  be  recovered.     In  Sir 
Robert  Peel's  Act  of  1842,  Schedule  E  to  s.  146  provides  that 
"the  said  duties  shall  be  annually  charged,"  and  yet  in  s.  176  I 
find  ''every  assessment  to  be  made  under  this  Act  within  the 
year  appointed  for  making  the  same  shall  be  deemed  to  be  for 
the  current  year,  and  shall  be  in  force  for  such  year,  and  every 
assessment  made  after  the  expiration  of  any  year  in  which  the 
same  ought  to  have  been  made  shall  be  deemed  to  be  for  the 
whole  of  the  year  current  when  such  assessment  ought  to  have 
been  made."    This  section  was  not  referred  to  in  argument,  and 
it  may  be  that  section  is  to  be  read  as  impliedly  giving^  a  power 
to  assess  in  a  subsequent  year  which  would  not  otherwise  have 
existed,  but  it  shews,  at  all  events,  that  the  word  "  annually  "  in 
the  charge  can  stand  with  a  power  of  subsequent  assessment ; 
and  it  shews,  further,  that,  so  far  as  we  are  dealing  with  owners 
alone  as  distinct  from  encumbrancers,  the  Legislature  did  not 
think  it  unjust  to  allow  an  assessment  after  the  year  for  which 
the  tax  was  required.    It  is  of  course  only  fair  to  admit  that, 
though  the  Act  of  1842  dealt  with  assessment  of  land,  it  is  only 
for  the  purpose  of  income  tax,  and  that  the  rights  of  innocent 
third  parties  were  not  thereby  affected.     Still,  on  the  whole,  I 
feel  on  safer  ground  in  holding  that,  under  the  words  of  s.  31, 
sub-s.  (i.),  before  referred  to,  a  first  assessment  of  land  for  the 
purpose  of  making  up  the  assessment  book  would  not  be  neces- 
sarily bad  because  made  after  the  expiration  of  the  year  for 
which  the  tax  was  assessed,  and  that  consequently  it  is  legally 
possible  that  the  defect  in  this  case  may  be  cured  with  reference 
to  the  tax  for  1896,  with  which  alone  I  am  concerned. 
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1697.  The  plaintiff  also  relied  as  a  f^ound  for  relief  on  the  fact  d 

CooFSB      the  delay  in  the  appointment  of  a  Court  of  Review,  and  as 

Commission-  Success  on  that  point  would  entitle  him  to  wider  relief  than  Ian 

BBS  OF      inclined  to  give  I  must  deal  with  the  contention.     The  commw- 
Taxaiion  *^ 

sioners  have  nothing  to  do  with  the  appointment  of  a  Court  of 
C.J.  Eq.      Review,  the  power  in  that  behalf  being  by  s.  9  vested  in  the 
Governor-in-Council.     The  notice  of  assessment  was,  as  before 
stated,  issued  to  the  plaintiff's  agent  on  «30th  October,  and  received 
by  him  on  the  31st,  and  the  plaintiff  had,  therefore,  under  sub-s. 
(x.)  of  s.  44,  30  days  from  the  latter  date  within  which  he  could 
appeal  to  the  Court  appointed — that  is  to  say,  he  would  have 
had  to  have  lodged  his  appeal  under  Regulation  30  with  the 
Registrar  of  such  Court  on  or  before  the  30th  November,  1896, 
and  up  to  the  time  of  the  filing  the  statement  of  claim  no  sach 
Court  or  Registrar  was  in  existence.     This  Court  was,  however, 
duly  appointed  on  J  8th  November,  1896,  and,  as  a  matter  of  fact, 
the  plaintiff  entered  his  appeal  on  the  27th  November  following, 
so  that  really  the  delay  cannot  amount  to  more  than  a  matter 
of  prejudice,  which  could  be  covered  by  damages  and  which 
could  not  be  an  answer  to  a  proper  assessment.    Apart,  too,  from 
the  direct  appeal  to  the  Court  of  Review,  a  process  was  provided 
by  Regulations  27  and  28,  which  were  dated  12th  February,  1896, 
for  an  appeal  by  way  of  objection  lodged  with  the  commissioners 
in  the  first  instance,  which  was  to  be  treated  as  a  notice  of  appeal, 
and  to  be  forwarded  by  the  commissioners  to  the  Court  of  Review 
if  no  agreement  thereon  was  come  to.    Of  course,  if  no  .Court  of 
Appeal  had  been  provided  within  the  30  days,  and  thereby  the 
right  of  appeal  was  lost,  the  matter  might  have  been  different, 
but  it  is  idle  to  discuss  such  a  question  now. 

As  to  the  question  of  non-publication  of  the  tables  of  calcula- 
tion of  values  referred  to  in  s.  13,  that  omission  is  clearly  only  a 
matter  of  prejudice,  which  would  be  covered  by  damages. 

The  conclusions  I  have  come  to  are : — 1.  That  there  are  no 
assessment  books  in  existence  as  contemplated  by  the  Act  2. 
That  in  any  case  such  books  are  not  complete  within  the  meaning 
of  ss.  42  and  47  of  the  Act.  3.  That  the  completion  of  such 
books  is  a  condition  precedent  to  the  power  of  the  commissioners 
to — (a)  fix  and  notify  the  due  date  of  the  tax  in  the  Oazeite ;  (b) 
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issue  notices  of  assessment ;  and  consequently — 4.  That  the  act        1897. 

of  the  commissioners  in  notifying  the  land  tax  as  due  on  the  23rd      Coopkb 

October,  1896,  and  in  issuing  the  notice  to  the  plaintiff  under  s.  commission. 

42,  is  in  both  cases  ille£ral.     5.  That  the  provisions  of  s.  47  not    ^^^  <>' 

^  ^'^  Taxation 

having  been  complied  with,  no  land  tax  is  as  yet  due  and  payable. 
6.  That  there  is,  therefore,  no  charge  on  the  plaintiiTs  land  C.J.  Eq. 
in  respect  of  the  land  tax  for  1896,  and  that  there  is  no  debt  due 
from  him  to  Her  Majesty  in  respect  thereof  which  he  can  be 
called  on  to  pay.  The  plaintiff,  therefore,  is  entitled  to  a  declara- 
tion that  there  is  no  existing  charge  on  his  lands  in  respect  of 
the  land  tax  for  the  year  1896,  and  that  the  notice  of  assessment 
mentioned  in  the  pleadings  is  wholly  void  and  inoperative,  and 
that  no  such  land  tax  as  assessed  is  due  and  payable  by  him,  and 
that  the  defendants  should  be  restrained  from  taking  any  pro- 
ceedings to  sue  for  or  raise  the  amount  stated  in  the  said  notice 
of  assessment,  or  of  any  other  amount  in  respect  of  the  land  tax 
for  the  year  1896,  and  from  letting,  selling,  or  otherwise  pre- 
judicially dealing  with  the  plaintiff's  land  in  question  in  this  suit 
until  the  said  land  tax  shall  have  become  due  and  payable  as  pro- 
vided for  in  the  Acts  59  Vic.  Nos.  15  and  16,  and  the  defendants 
must  pay  the  costs  of  this  suit ;  and  I  decree  accordingly. 

Solicitors  for  the  plaintiff:  Norton  dk  Co, 
Solicitor  for  the  defendants :  Crown  Solicitor. 
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1897.  PARSONS  and  Othkbs  v.  GILLESPIE  and  Othebs. 


November  18.  q^fQfj^  name — Term  of  ordinary  description — Name  denoting  the  goods  of  a  par- 
December  15.         ticular  manufacturer — Conclusiveness  of  the  trade  mark — Trade  Marks  Ad  oj 
,  p  ^  1865  (28  Vic.  No,  9),  ».  7 — Suit  instituted  to  try  the  right  of  any  person  to  han 

trade  mark  registered. 

A  trader  is  entitled  to  take  appropriate  words  of  ordinary  description  to  indicate 
an  article  which  he  sells  and  makes,  although  the  words  form  part  of  the  trade 
mark  of  a  rival  trader,  provided  his  action  is  not  calculated  to  pass  off  his  maim- 
facture  as  that  of  his  rival,  and  is  not  proved  in  point  of  fact  to  have  done  ao. 

P.  was  the  registered  owner  of  a  trade  mark  which  consisted  in  part  of  the 
words  **  Flaked  Oatmeal,"  and  was  used  by  him  for  a  preparation  of  oate.  6. 
five  years  afterwards  placed  a  preparation  of  oats  on  the  market  under  the  name 
of  *'  G.'s  Flaked  Oatmsal,"  thereby  accurately  describing  his  preparation.  P. 
sought  to  restrain  the  user  by  G.  of  the  words  "  Flaked  Oatmeal,"  allegiDg  that 
the  words  were  his  trade  mark,  and  also  a  trade  name  designating  to  the  trade 
and  public  his  own  commodity,  and  that  O.'s  preparation  was  put  on  the  market 
in  order  to  get  the  benefit  of  P.  *s  trade,  or  was  at  all  events  calculated  to  do  so. 
G.  denied  that  the  words  were  P.'s  trade  mark,  or  that  they  denoted  exclii8i?ely 
P.'s  preparation,  and  claimed  that  they  were  merely  descriptive  of  his  own  pre- 
paration. 

Held  (overruling  Owbn,  C.J.  in  £q.),  that  in  a  suit  so  constituted  the  trade 
mark  was  conclusive  of  P.*s  right  thereto. 

Heldy  also  (affirming  Owen,  C.J.  in  Eq.),  that  though  the  words  formed  part  of 
P.'s  trade  mark,  G.  was  entitled  to  use  the  words  as  accurately  descriptive  of  bii 
preparation,  provided  he  did  so  bona  fide,  and  sufficiently  distinguished  his  use 
of  the  words  from  P.'s  user.     Reddaway  v.  Banham  (1)  followed  and  applied. 

This  was  an  appeal  to  the  Privy  Council  direct  from  the 
decision  of  Owen,  C.J.  in  Eq.,  reported  in  17  N.S.W.R.  Eq.  227; 
in  his  Honour's  judgment  the  facts  will  be  found  stated  in  detail. 
They  are  also  summarised  in  the  decision  of  the  Privy  Council. 
The  Chief  Judge  in  Equity  held  that  in  substance  the  suit  was 
instituted  to  try  the  plaintiff's  right  to  have  had  his  trade  mark 
registered,  and  that,  therefore,  the  certificate  of  the  trade  mark 
was  not  conclusive  evidence  of  the  plaintiff's  right  to  the  trade 
mark.  The  Privy  Council,  however,  treated  the  certificate  as 
conclusive  in  the  suit,  holding  that  upon  the  pleadings  the  suit 
was  not  framed  to  try  the  plaintifi^s  right. 

*  Present :  Lord  Watson,  Ix>rd  Hobhouse,  Lord  Davet,  Sir  Righabo  Gotk^h. 

(1)[1896]A.C.  199. 
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The  statement  of  claim  alleged  that  whereas  prior  to  1890  1887. 
porridge  made  from  oats  in  this  colony  was  only  made  from  oat-  Pabsons 
meal,  about  that  year  a  new  preparation  was  invented  for  the  qilmspuj^ 
purpose,  the  oats  being  rolled  or  crushed  by  various  processes 
instead  of  being  ground.  The  plaintiffs,  having  discovered  one 
of  these  processes,  invented  the  fancy  term  or  designation  "Flaked 
Oatmeal '!  for  their  commodity  which  was  placed  on  the  market 
in  March^  1890.  On  the  27th  June,  1891,  the  plaintiffs  procured 
the  trade-mark  certificate,  which  is  described  in  the  judgment  of 
the  Privy  Council.  The  plaintiffs  further  charged  that  the  fancy 
term  "  Flaked  Oatmeal  "  was  not  only  the  plaintiffs'  trade  mark, 
but  had  also  become  a  trade  name  exclusively  denoting  their 
commodity,  so  that  persons  ordering  "  Flaked  Oatmeal  *'  intended 
and  expected  to  get  the  plaintiffs'  commodity.  The  pleadings 
set  out  some  correspondence  which  took  place  m  1895  between 
the  parties  and  the  Registrar-General  with  reference  to  an  appli- 
cation by  the  defendants  for  the  registration  of  a  design  bearing 
the  words  "  Gillespie's  Flaked  Oatmeal " ;  this  application  was 
refused  by  the  Registrar. 

The  statement  of  claim  further  alleged  that  on  the  28th  April, 
1896,  the  plaintiffs  ascertained  that  the  defendants  had  placed 
on  the  market  a  preparation  bearing  the  words  '*  Flaked  Oat- 
meal." There  was  then  set  out  some  correspondence  between 
the  parties  in  >896,  the  plaintiffs  demanding  that  the  defendants 
should  discontinue  doing  so,  and  the  defendants  claiming  the 
right  to  do  so  on  the  ground  that  the  words  were  merely  descrip- 
tive, and  that  the  plaintiffs'  trade  mark  had  been  wrongly 
registered,  and  would  not  be  upheld  in  a  Court  of  Equity.  The 
plaintiffs  charged  and  it  was  the  fact  that  the  said  term  "  Flaked 
Oatmeal "  as  applied  to  any  preparation  of  oats  for  porridge  was 
absolutely  unknown  prior  to  the  plaintiffs  using  the  same  to 
designate  their  preparation,  and  prior  to  the  plaintiffs'  use  of  the 
said  term  the  same  would  have  conveyed  no  meaning  to  any 
agricultural  chemist,  miller  or  dealer  in  food  products.  The 
statement  of  claim  concluded  with  an  allegation  of  damage.  The 
prayers  of  the  statement  of  claim  were: — (1)  For  an  injunction 
restraining  the  defendants  from  applying  to  any  preparation  not 
being  of  the  plaintiffs'  manufacture  the  term  "  Flaked  Oatmeal," 
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18^.        or  from  selling  as  *'  Flaked  Oatmeal "  any  preparatdcm  not  being 
Paksons     of  the  plaintiffs'  manufacture ;  (2)  an  account  of  profits ;  (3)  or 
Giij^piK.    ^^  ^^^  alternative  an  account  of  damages. 

The  statement  of  defence,  so  far  as  it  is  material  to  be  stated, 
denied  that  "  Flaked  Oatmeal "  was  the  trade  mark  of  the  plain- 
tiffs, or  a  fancy  term  invented  by  the  plaintiffs,  and  submitted  that 
the  word  "  Flaked  '*  was  an  ordinary  adjective  descriptive  of  the 
commodity  sold ;  it  denied  that  persons  ordering  "  Flaked  Oatr 
meal "  expected  to  get  the  plaintiffs'  commodity ;  the  defendants 
denied  having  adopted  the  name  to  secure  the  benefit  of  the 
plaintiffs  trade,  or  that  their  preparation  was  intended  or  calcu- 
lated to  deceive  the  public ;  they  denied  having  attempted  to  pass 
off  their  goods  as  the  plaintiffs' ;  they  submitted  that  the  term 
"  Flaked  "  as  applied  to  oatmeal  was  an  ordinary  descriptive 
adjective  not  capable  of  being  registered  as  a  fancy  term  or 
designation,  and  that  the  expression  "  Flaked  Oatmeal "  was, 
previously  to  the  registration  of  the  plaintiffs'  trade  mark^puUici 
juris ;  and,  finally,  after  describing  their  process,  they  submitted 
that  the  words  "  Flaked  Oatmeal "  were  truly  descriptive  of  their 
commodity. 

The  plaintiffs  thereupon  joined  issue  with  the  defendants. 

Fletcher  Moulton,  Q.C.,  and  Sebastian,  appeared  for  the  plain- 
tiffs. 

C.  E.  E,  Jenlcina,  Walter  and  Eastern,  appeared  for  the  defen- 
dants. 

DtcmJber  16.       On  the  15th  December,  1897,  the  judgment  of  their  Lordships 
was  delivered  by 

Lord  Hobhouse.  The  question  raised  in  this  suit  is  whether  a 
trade  mark  or  a  trade  name  which  the  plaintiffs  (now  appellants) 
claim  as  their  own,  has  been  wrongly  used  by  the  defendants  who 
are  respondents  in  this  appeal.  It  appears  that  until  within  the 
last  few  years  the  only  method  used  in  this  colony  of  preparing 
oats  for  making  porridge  was  by  grinding  them  into  fine  meal 
or  powder ;  but  that  shortly  before  the  year  1890  new  processes 
were  introduced  by  which  the  oats  were  not  ground  into  powder 
but  were  crushed  or  flattened  between  rollers.    In  the  month  of 
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March,  1 890,  the  piaintifis  perfected  one  of  these  processes  and       *W>. 
ealled  the  product  ''  flaked  oatmeal."     Exhibit  A  is  a  specimen     Tahbovb 
of  this  product.     In  the  month  of  June,  1890,  the  plaintiffs    Qillbspib. 
obtained  the  registration  of  a  trade  mark  which  in  the  Registrar's 
eeriificate  is  thus  described  : —  Hobhouae. 

"A  lion  rampant  against  a  sheaf  of  com,  fche  background  being 
filled  with  a  landscape  and  a  pair  of  balance  scales ;  below  the 
lion  is  a  scroll  upon  which  are  the  Latin  words  '  Justvs  Esto  Et 
Non  Metue.'  The  trade-mark  is  surrounded  with  a  double  line 
in  the  form  of  a  circle.  Above  the  circle  are  tho  words  *  Use 
Parsons,' '  and  below  the  circle  are  the  words  *  Finest  Flaked  Oat- 
meal' " 

That  trade-mark  has  ever  since  been  used  by  the  plaintiffs,  and 
ihe  commodity  so  marked  has  met  with  a  large  sale. 

From  1890  to  1896  several  preparations  of  crushed  or  flattened 
oats  more  or  less  resembling  that  of  the  plaintiffs  were  put  upon 
the  market.  Most  of  them  were  called  "  rolled  oats "  either 
simply  or  with  some  addition  indicative  of  the  maker.  One  was 
called  "  Oat  Flakes,"  one  **  Wafer  Oatmeal."  None  was  called 
by  the  precise  name  of  "  Flaked  Oatmeal." 

In  the  year  1894  the  defendants  produced  a  preparation  of 
rolled  or  crushed  oat«  which  they  called  "  Rolled  Oatmeal."  Ex- 
hibit C  is  a  specimen  of  it.  This  process  was  not  satisfactory  to 
them,  and  very  soon  they  adopted  another  by  which  the  oats  were 
first  ground  small  and  then  the  meal  so  obtained  was  steamed 
and  passed  through  rollers  to  be  flattened  or  flaked.  Exhibits 
B  and  L  are  specimens  of  this  process.  The  right  of  the  defen- 
dants to  use  this  or  any  other  process  as  against  the  plaintiffs  is 
not  questioned,  and  the  nature  of  the  process  is  only  important 
in  its  bearing  on  their  use  of  the  name  ''  Flaked  Oatmeal,"  which 
is  questioned. 

In  December,  1894,  the  defendants  applied  to  register  a  trade- 
mark for  their  then  manufacture.  The  device  they  chose  is 
something  entirely  different  from  that  of  the  plaintiffs ;  but  they 
inscribed  it  with  the  words  "Gillespie's  Flaked  Oatmeal";  the 
two  latter  words  standing  by  themselves  below  the  device.  The 
plaintiffs  raised  objection  to  this,  and  the  Registrar-General 
informed  the  defendants  that  they  could  not  use  the  term 
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^^7.       «  Flaked  Oatmeal "  as  a  prominent  feature  in  their  trade-mark, 

Pabsons     and  that  the  plaintiffs  by  their  registration  in  1 890  had  acquired 

GiLLESPM.    the  right  to  use  those  words.     The  defendants  did  not  press  for 

registration  any  further,  but  they  put  their  goods  on  the  market 

Hobhotise,    labelled  with  the  same  device  and  inscription  or  some  slight 

variation  of  it. 

In  May,  1896,  the  plaintiffs  instituted  this  suit  against  the 
defendants  for  an  injunction,  and  an  account  of  profits,  and 
damages.  They  rested  their  case  not  on  the  possession  of  the 
trade-mark  but  on  the  right  to  the  exclusive  use  of  the  term 
"  Flaked  Oatmeal."     They  prayed  as  follows : — 

"That  the  defendants,  their  servants,  and  agents  may  be 
restrained  by  the  order  and  injunction  of  this  Court  from  apply- 
ing to  any  preparation  not  being  of  the  plaintiffs'  manufacture 
the  term  '  Flaked  Oatmeal '  or  from  selling  as  '  Flaked  Oatmeal ' 
any  preparation  not  being  of  the  plaintiffs'  manufacture." 

An  interlocutory  injunction  was  granted  in  those  terms;  but 
at  the  hearing  before  The  Chief  Judge  in  Equity  the  Court 
dismissed  the  suit  with  costs,  and  directed  an  inquiry  as  to  the 
damages  sustained  by  the  defendants  by  reason  of  the  injunction. 
That  is  the  decree  from  which  this  appeal  is  brought. 

There  is  nothing  in  the  decree  to  prejudice  the  plaintiffs'  right 
to  their  trade-mark.  Neither  in  their  statements  nor  in  their 
prayer  do  the  plaintiffs  rest  their  case  on  the  trade-mark,  and 
the  mere  dismissal  of  their  suit  does  not  deny  their  right.  But 
in  his  judgment  the  learned  Judge  goes  beyond  the  dismissal  of 
the  suit.  He  says  that  the  suit  is  instituted  to  try  the  right  of 
the  plaintiffs  to  the  trade-mark.  And  he  expresses  an  opinion 
that  the  words  "  Flaked  Oatmeal "  ought  not  to  have  formed 
part  of  that  mark.  The  appellants  point  out  that  the  register  is 
conclusive  until  altered  in  the  way  prescribed  by  statute— ic, 
by  a  suit  framed  for  the  purpose.  Their  Lordships  are  not  in  a 
position  to  know  what  may  have  taken  place  in  Court  to  give  to 
the  litigation  a  character  which  the  pleadings  do  not  give  to  it. 
They  confine  themselves  to  the  decree  appealed  from,  and  they 
express  no  opinion  on  the  question  whether  the  plaintiffs  may  or 
may  not  use  the  term  "  Flaked  Oatmeal  "  as  part  of  their  trade- 
mark in  conjunction  with  a  number  of  other  matters. 
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With  these  remarks  their  Lordships  pass  by  the  subject  of 
trade-mark.  The  plaintiffs  have  no  case,  indeed  they  do  not  put 
forward  a  case,  for  complaint  against  the  defendants  on  the  score 
of  the  trade-mark  unless  by  virtue  of  the  registration  they  have 
acquired  an  exclusive  right  to  that  portion  of  it  which  consists 
of  the  term  "Flaked  Oatmeal."  The  defendants'  trade-mark 
bears  no  resemblance  to  that  of  the  plaintiffs  as  a  whole.  The 
question  whether  the  defendants  can  use  the  term  "  Flaked 
Oatmeal "  does  not  depend  upon  the  trade-mark,  but  is  part  of 
the  wider  question  whether  the  plaintiffs  have  by  user  identified 
the  term  with  their  goods  so  intimately  that  the  use  of  it  by 
another  person  has  the  effect  of  passing  off  his  goods  a^i  the  goods 
of  the  plaintiffs.  That  is  the  substantial  ground  on  which  the 
case  of  the  plaintiffs  has  been  argued  at  this  bar. 

It  will  be  convenient  here  to  state  the  principles  of  law  by 
which  the  contention  of  the  plaintiffs  must  be  tested ;  and  that 
cannot  be  done  better  than  was  done  by  the  learned  Judge  below 
in  quoting  the  language  used  by  Lord  Herachell  in  Reddaway  v. 
Banham  (1).    Lord  HeracheU  there  said  : — 

"  The  name  of  a  person  or  words  forming  part  of  the  common 
stock  of  language  may  become  so  far  associated  with  the  goods 
of  a  particular  maker  that  it  is  capable  of  proof  that  the  use  of 
them  by  themselves  without  explanation  or  qualification  by 
another  manufacturer  would  deceive  the  purchaser  into  the 
belief  that  he  was  getting  the  goods  of  A.  when  he  was  really 
getting  the  goods  of  B.  In  a  case  of  this  description  the  mere 
'proof  by  the  plaintiff  that  the  defendant  was  using  a  name, 
word  or  device  which  he  had  adopted  to  distinguish  his  goods 
would  not  entitle  him  to  any  relief.'  He  could  only  obtain  it  by 
proving  further  that  the  defendant  was  using  it  under  such 
circumstances  and  in  such  manner  as  to  put  off  his  goods  as  the 
goods  of  the  plaintiff." 

The  plaintiffs  then  must  shew  either  that  the  term  "  Flaked 
Oatmeal "  is  not  part  of  the  common  stock  of  language  in  the 
sense  that  it  is  not  a  term  of  description  but  is  of  an  arbitrary 
or  fanciful  nature  invented  by  the  plaintiffs  which  the  inventors 
may  claim  to  have  appropriated ;  or  they  must  shew  that  the 

(1)  [1896]  A.G.  199. 
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term,  being  originally  a  description  of  the  article  itself,  has  come 
in  practice  to  denote  goods  made  by  the  plaintiffs.  To  both  these 
points  the  plaintiffs  have  carefully  addressed  themselves.  They 
maintain  that  the  expression  ''  Flaked  Oatmeal "  does  not  properly 
describe  their  own  goods  or  those  of  the  defendants,  but  is  an 
artificial  expression  fit  for  appropriation  by  anyone  who  has  hit 
upon  it. 

Now  nobody  can  look  at  exhibit  A  without  seeing  that  the 
word  "Flaked"  is  a  correct  description.  The  oats  have  been  only 
partially  reduced  to  powder,  and  are  presented  in  small  flattened 
morsels  like  flakes  of  snow.  The  term  is  one  in  common  use  for 
food  grains  or  other  vegetable  substances  so  treated  by  rolling 
or  crushing ;  such  as  "  flaked  rice,"  "  flaked  barley,"  "  flaked 
tapioca,"  "  flaked  cocoa,"  and  so  forth.  But  then  it  is  said  that 
the  article  is  not  "  meal "  because  it  is  not  ground  to  powder. 
Whether  the  word  "  meal "  would  by  etymology  or  in  the  very 
strictest  use  of  language  be  applicable  to  that  which  has  passed 
through  the  mill  but  is  only  partially  reduced  to  powder,  is  a 
point  as  to  which  their  Lordships  think  that  no  nice  enquiry 
need  be  made.  It  is  a  natural  and  obvious  term  to  use  for  oats 
so  treated ;  one  which  everybody  would  accept  at  once  as  appro- 
priate enough;  and  probably  everybody  who  breakfasted  off 
porridge  made  from  such  a  material  would  think  and  say  that 
he  was  eating  oatmeal  porridge. 

Then  it  is  contended  that  the  product  of  the  defendants  is  not 
oatmeal ;  and  that  their  adoption  of  an  inappropriate  name  shews 
an  intention  of  trading  on  the  reputation  acquired  by  the  plain- 
tiffs. It  seeins  to  their  Lordships  that  the  name  as  applied  to 
the  defendants'  product  is  strictly  appropriate ;  for  they  do  reduce 
the  oats  to  powder,  which  is  afterwards  steamed,  rolled,  and  so 
flaked.  The  plaintiffs  have  been  reduced  to  contend  on  this  point 
that  because  the  defendants  take  away  some  five  per  cent,  of  the 
finest  powder  the  rest  is  not  oatmeal ;  and,  further,  that  to  roll 
or  flake  oatmeal  is  impossible.  To  support  these  two  contentions 
they  brought  several  witnesses  in  the  Court  below  ;  but  the 
Court  rightly  gave  no  weight  to  the  evidence,  which  has  been 
little  insisted  on  here. 
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Then  has  there  been  any  such  secondary  use  of  the  term  as  to 
identify  it  with  the  plaintiffs'  manufacture  ?  To  prove  that  there 
has  been,  the  plaintiffs  call  a  number  of  grocers,  who  say  that 
when  customers  asked  for  "  Flaked  Oatmeal "  they  supplied  the 
plaintiffs'  goods.  That  was  a  matter  of  course  during  the  five  or 
six  years  for  which  nobody  except  the  plaintiffs  purported  to  sell 
goods  under  that  name.  One  witness,  a  miller,  says  in  terms 
that  between  1892  and  the  beginning  of  1896  the  words  ''  Flaked 
Oatmeal "  had  got  to  mean  the  plaintiffs'  manufacture.  That 
seems  to  their  Lordships  somewhat  slender  evidence  to  prove 
such  a  general  association  of  the  name  of  the  product  with  the 
producer  as  to  entitle  the  plaintiffs  to  say  that  the  use  of  the 
name  by  another  is  an  encroachment  on  their  rights. 

Bat  supposing  the  evidence  sufficient  on  this  point,  it  falls  far 
short  of  shewing  that  the  proceedings  of  the  defendants  are  such 
as  to  cause  confusion  between  their  goods  and  those  of  the  plain- 
tiff. There  is  no  evidence  that  any  buyer  has  got  the  defendants' 
goods  when  he  desired  to  have  those  of  the  plaintiffs' ;  nor  that 
any  seller  has  made  confusion  between  the  two.  As  for  external 
resemblance  of  the  packages  or  labels,  it  has  been  shewn  before 
with  reference  to  the  trade-mark  that  there  is  nothing  of  the 
kind  except  in  the  use  of  the  two  disputed  words.  In  fact  the 
defendants  could  hardly  have  done  more  to  shew  that  the  articles 
came  from  different  makers. 

The  result  is  that  in  their  Lordships'  judgment  the  defendants 
have  done  no  more  than  they  had  a  right  to  do  in  taking  appro- 
priate words  of  ordinary  description  to  indicate  the  article  which 
they  make  and  sell,  and  that  their  action  is  not  calculated  to  pass 
off  their  manufacture  as  that  of  the  plaintiffs,  and  is  not  proved 
in  point  of  fact  to  have  done  so.  Their  Lordships  will  humbly 
advise  Her  Majesty  that  this  appeal  should  be  dismissed.  The 
appellants  must  pay  the  costs. 

Solicitors  for  the  appellants :  Walker,  Martineau  Jk  Co.,  agents 
for  A.  DeLisaa, 

Solicitors  for  the  respondents :  Snow,  Snow  &  Fox,  agents  for 
Sly  &  RuaadL 
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CURTIS  V.  ALLIBAND. 

1 898.  ^^ — CoTUtruetum — A  nnuities —  Whether  payable  from  the  testator's  death. 


March  4   10.      ^°  annuity  given  out  of  residue  ia  payable  from  the  testator's  death ;  didvm 
to  the  contrary  in  Btorer  v.  Prestage  (1)  held  overruled. 

mpton  .  •p^jg  ^g^  ^  friendly  suit  for  the  construction  of  a  will.  Among 
other  questions  decided  was  the  point  whether  all  the  annuities 
given  by  the  will  were  payable  from  the  testator's  death- 
Several  annuities  were  given  both  by  will  and  codicil  out  of 
residue;  the  annuities  given  by  the  codicil  were  expressly 
directed  to  be  paid  from  the  testator's  death ;  the  residue  after 
providing  for  the  annuities  was  devoted  to  various  charitable 
purposes. 

Street,  for  the  annuitants  under  the  will,  contended  that  there 
was  nothing  in  the  will  to  cut  down  the  ordinary  rule  that 
annuities  are  payable  from  the  testator  s  death.  The  dictwm  in 
Storer  v.  Prestage  (1)  that  a  gift  of  annuities  out  of  residue 
postpones  the  payment  for  a  year  is  inconsistent  with  Leadi, 
V.C.'s,  own  decision  in  Houghton  v.  Franklin  (2).  The  express 
direction  in  the  codicil  is  not  the  expression  of  a  contrary 
intention  with  respect  to  the  annuities  in  the  will :  WiUiaTM  v. 
Wihon  (3). 

« 

Kelynacky  for  the  annuitants  under  the  codicil,  contended  that 
the  special  direction  as  to  the  payment  of  those  annuities  shewed 
that  the  testator  did  not  mean  the  annuities  under  the  will  tu  be 
paid  concurrently  with  them :  Irvin  v.  Ironiruyiiger  (4). 

L,  Owen,  for  the  Attorney-General  representing  the  charities, 
followed  in  the  same  interest.  The  dictum  in  Storer  v.  Fresiage 
(1)  is  cited  without  remark  in  the  last  edition  of  WUliama  on 
Executors  (5),  but  acting  for  the  Attorney-General,  I  conceive  it 
to  be  my  duty  to  point  out  that  the  dictum  appears  to  be  based 

(1)  3  Madd.  167.  (3)  6  N.R.  267. 

(2)  1  S.  &  S.  390.  (4)  2  R.  &  M.  531. 

(5)  9th  Edit.  1242. 
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on  the  Vice-ChariceUor'a  own  decision  in  Stott  v.  HoUingrvorth  1898. 

(1)  in  the  same  volume,  which  has  since  been  overruled :  Anger-  Cubtis 

stein  V.  Martin  (2) ;  Macphereon  v.  Macphereon  (3).  Alliband. 

The  express  direction  in  the  codicil  is  an  indication  of  the 

testator's  intention  sufficient  to  displace  the  rule ;  the  point  was  '  '   '"'**^  ' 
not  argued  in  Willicbms  v.  Wilson  (4). 

Lingen,  for  the  plaintiffs,  trustees,  did  not  argue  the  point. 

A.  H.  Simpson,  J.  I  think  that  the  annuities  are  in  all  cases 
payable  from  the  testator's  death ;  that  is  the  usual  and  well 
settled  rule  in  the  absence  of  any  indication  of  a  contrary  intention. 

It  is  contended  that  two  such  indications  are  to  be  found  in 
the  present  will ;  first,  from  the  fact  that  the  testator  in  some 
instances  expressly  directs  that  the  annuities  are  to  commence 
from  his  death.  But  that  does  not  appear  to  me  to  afford 
any  argument  against  the  other  annuities  commencing  from 
(he  same  period;  it  is  merely  expressing  in  clear  language 
what  the  law  implies  in  the  other  cases.  The  second  indica- 
tion, which  at  first  I  thought  more  open  to  argument,  is  found 
in  the  direction  that  the  annuities  are  payable  out  of  residue, 
and  it  is  suggested,  therefore,  that  they  are  not  payable 
until  the  end  of  the  first  year,  when  the  residue  is  ascertained. 
This  contention  is  based  upon  a  dictum  of  Sir  John  Leach,  V.C, 
in  Storer  v.  Prestage\S),  But  it  is  only  a  dictum^  as  there  were 
directions  in  that  case  shewing  that  the  first  payment  was  to  be 
made  on  the  first  quarter  day  after  the  testator's  death,  and  the 
dictum  itself,  as  Mr.  Owen  candidly  admitted,  was  based  upon  a 
view  of  the  position  of  the  tenant  for  life  of  residue,  which 
bas  since  been  overruled. 

Solicitors :  Norton  &  Co. ;  Langley ;  Grown  Solicitor. 

(1)  1  Madd.  161.  (3)  16  Jnr.  847. 

<2)  T.  &  R.  241.  (4)  6  N.R.  267. 

(5)  3  Madd.  167. 
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In  re  THE  BERRIMA  DISTRICT  FARM  AND  DAIRY  CO.,  Lnorro. 


1898. 


-  Company— Companies  Act,  1874  (37  Vic.  No.  19),  m.  33,  57 — Paid-up  ahareM— 

March  8.  Rectification  of  register — Shares  for  which  the  memorandum  of  assoeiaiitm  hat 

been  subscribed — Practice, 
A.n.  Simpson  J. 

A  company  went  into  liquidation  for  the  purpose  of  transferring  its  bnnnen  to 

a  new  oompauy  formed  for  the  purpose.  Immediately  after  the  formation  of  the 
new  company,  a  contract  was  entered  into  between  the  new  company  and  the 
liquidator  of  the  old  company  as  trustee  for  the  members  of  the  old  company,  in 
accordance  with  which  paid-up  shares  in  the  new  company  were  allotted  to  share- 
holders in  the  old  company.     The  contract,  however,  was  not  registered. 

Upon  motion  to  rectify  the  register  of  the  new  company  by  striking  out  the 
names  of  all  the  allottees  of  shares  allotted  to  the  members  of  the  old  company, 
and  for  a  re-allotment  of  shares  after  the  due  registration  of  the  contmct— iTe^ 
that  no  order  could  be  made  in  respect  of  the  shares  for  which  the  memorandom 
had  been  subscribed. 

The  Berrima  District  Farm  and  Dairy  Company,  Limited,  was 
formed  for  the  purpose  of  taking  over  the  business  of  a  former 
company.  Immediately  after  the  incorporation  of  the  new 
company,  a  contract  was  entered  into  between  the  new  company 
and  the  liquidator  of  the  old  company,  as  trustee  for  the  members 
of  the  old  company,  which,  however,  was  never  registered; 
partially  paid-up  shares  in  the  new  company,  however,  were 
allotted  to  the  members  of  the  old  company  in  accordance  with 
the  terms  of  the  contract. 

The  shareholders,  to  whom  such  allotment  was  made,  were  not 
aware,  at  the  time  of  receiving  their  shares,  that  the  contract 
had  not  been  registered,  but  were  under  the  impression  that  all 
necessary  formalities  had  been  complied  with. 

Upon  discovery  of  the  omission  to  register  the  contract,  these 
proceedings  were  immediately  taken  to  rectify  the  register. 
Certain  of  the  allottees  had  signed  the  memorandum  of  associft- 
tion  of  the  new  company  for  one  share  each. 

Cvllen,  for  the  company,  in  support  of  the  motion  :  I  ask  that 
all  the  shares  allotted  to  members  of  the  old  company  be  cancelled, 
including  those  for  which  the  memorandum  was  signed. 
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[A.  H.  Simpson,  J.    I  have  upon  two  occasions  refused  to       ^^^' 

interfere  with  shares  siffned  for  in  the  memorandum.]  ^«  re. 

Bebbiha 

The  memoi'andum  states  that  the  object  of  the  new  company  District 

is  to  take  over  the  business  of  the  old  company  on  certain  terms,  D^my  Co. 
and  refers  to  the  contract  intended  to  be  entered  into  ;  one  of  its        ^^* 
expressed  objects  is  to  carry  out  that  contract. 

A.  H.  Simpson,  J.  I  do  not  think  the  clause  in  the  memo- 
randum of  association  referred  to  makes  any  difference.  A 
contract  made  with  a  trustee  for  a  proposed  company,  or  with 
the  proposed  company  itself  before  its  actual  creation,  is  of  no 
effect  as  against  the  company  until  it  has  adopted  such  contract ; 
and  that  it  can  only  do  after  the  memorandum  has  been  regis- 
tered. 

Bat  the  registration  of  the  memorandum  ipso  facto  imposes  a 
statutory  obligation  on  the  signatories  to  pay  in  cash  for  the 
shares  for  which  they  sign — Dalton  Time  Lock  v.  Dalton  (1) — as 
the  shares  are  then  issued  before  a  contract  otherwise  determining  - 
the  payment  has  been  registered. 

I  have  no  power,  therefore,  to  cancel  the  issue  of  the  shares  in 
respect  of  which  the  memorandum  is  signed. 

With  this  exception  I  am  willing  to  grant  the  application  as 
asked. 

Solicitor  for  the  company  :  T.  Mar/thaU. 

(1)  66  L.T.  704. 
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KEMP  AND  Anothkb  v.  palmer  and  Anothbb. 

Adveriiting  rights — Leaae  or  licenae. 

1898.  The  lessee  of  an  hotel  "  leased  to  A.,  his  executors,  administrators,  and  aangu, 

March  11      ^®  privilege  of  attaching  advertisement  boards  to  the  hotel  balcony,  and  of  affixiiiK 

advertisements  on  a  hoarding  erected  on  the  premises,  with  the  sole  right  to  «nct 

A,H,Simp§onJ,  hoardings  for  advertising  purposes  as  yearly  tenants  from  the  Ist  January,  1897, 

at  an  annual  rental  of  57^.  i  payable  quarterly,  with  right  to  remove  all  rach 

hoardings." 

HM,  that  thb  was  a  lease,  not  a  license,  and  that  the  advertising  rights  were 
not  put  an  end  to  by  the  lessee  surrendering  his  lease  to  the  landlord. 

Motion  for  Injunction. 

This  was  a  motion  for  an  injunction  to  the  hearing,  restraining 
the  defendants  from  interfering  with  the  plaintiffs'  advertising 
rights. 

The  plaintiffs  as  trustees  of  the  estate  of  Isaac  Roff,  deceased, 
carried  on  the  business  of  bill  posters,  and  the  uncontradicted 
evidence  was  that  in  the  course  of  such  business  they  ''  obtained 
from  one  Samuel  Thomas  the  privilege  of  attaching  advertisement 
boards  to  the  balcony  of  the  Captain  Cook  Hotel,  and  of  affixing 
advertisements  on  the  hoarding  erected  by  the  plaintiffs  along  or 
upon  the  boundary  line  of  the  said  hotel  property  in  Oatly  and 
Flinders  streets." 

On  the  S9th  December,  1896,  Samuel  Thomas  executed  the 
following  document : — 

I  have  this  day  leased  to  the  trustees  of  the  estate  of  Isaac 

Roff,  deceased,  of  80  Qoulburn-street,  Sydney,  their  executors, 

administrators,  and  assigns,  the  advertising  privilege  as  heretofore 

enjoyed  by  them  on  my  hotel  premises  and  balcony,  with  the  sole 

right  to  erect  hoardings  for  advertising  purposes  as  yearly  tenants 

from  the  1st  day  of  January,  1897,  at  an  annual  rental  of  571., 

payable  quarterly  in  advance,  with  right  to  remove  all  such 

hoardings  and  erections. 

Samuel  Thoma& 

Samuel  Thomas  was  at  the  time  lessee  of  the  Captain  Cook 
Hotel.     In  September,  1897,  he  surrendered  his  lease  to  his 
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landlord,  who,  on  the  26th  October,  1897,  granted  a  fresh  lea.se        1808. 
to  the  defendant  Palmer.     Palmer,  in  Febraary,  1898,  let  to  the       Ksmp 
defendant  Eedy  the  sole  right  of  advertising  on  the  premises  of     pauossl. 
the  Captain   Cook   Hotel,  and   Eedy  had  accordingly  painted 
advertisements  over  the  advertisements  of  the  plaintiffs.     Both 
the  defendants  had  notice  of  the  rights  that  had  been  granted  by 
Thomas  to  the  plaintiffs. 

Lingerif  for  the  plaintiffs,  moved  for  an  injunction  to  the 
hearing.  Whether  the  document  of  the  29th  December,  1896, 
is  a  lease  or  license  is  immaterial.  A  contract  was  made  with 
reference  to  the  land,  and  equity  will  enforce  that  contract  against 
any  person  taking  the  land  with  notice:  Catt  v.  Tov/rle  (1); 
Kerrison  v.  Smith  (2). 

[A.  H.  Simpson,  J.  The  plaintiffs  may  have  a  right  of  action 
against  Thomas,  but  unless  they  have  a  lease  how  can  they 
restrain  the  defendant  ?] 

This  is  a  lease,  not  a  license :  Holmes  v.  The  Eastern  Counties 
Railway  Co.  (3) ;  Taylor  &  Co.  v.  Overseers  of  Pendleton  (4). 
The  latter  case  is  almost  a  direct  authority  on  the  point.  Palmer 
calls  it  a  lease  in  the  receipt  given  by  him  for  the  quarter's  rent 
in  1897. 

Ctdlen,  for  the  defendants.  This  is  a  license,  as  the  document 
of  December,  1896,  gives  no  exclusive  right  to  any  portion  of  the 
premises,  nor  is  there  an  exclusive  right  to  erect  advertisements 
anywhere  on  the  premises.  The  plaintiffs  would  have  no  right 
of  action,  for  example,  against  anyone  who  put  clothes  to  dry  over 
the  balcony.  The  decision  in  Taylor  v.  Overseers  of  Pendleton  (4) 
was  only  a  decision  whether  or  not  the  advertiser  had  a  sufficient 
interest  in  the  land  for  rating  purposes.  He  referred  to  Taylor 
V.  Caldwell  (5) ;  Hancock  v.  Austin  (6) ;  Coleman  v.  Foster  (7) ; 
RendeU  v.  Romper  (8) ;  Wood  v.  Leadbitter  (9). 

(1)  4  Ch.  654.  (5)  32  L.  J.Q.B.  164 ;  3  B.  &  S.  826. 

(2)  [1897]  2  Q.B.  445.  (6)  32  L.  J.O.P.  252 ;  14  G.B.N.S.  634. 

(3)  3  K.  &  J.  676.  (7)  1  H.  &  N.  37. 

(4)  19  Q.B.D.  288.  (8)  9  Times  L.R.  192. 

(9)  14  L.  J.  Exch.  161 ;  13  M.  &  W.  SSa 
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1898.  If  it  is  a  license  it  is  revoked  by  Thomas'  surrender  of  his  lease, 

Kkmp       and  his  contract  does  not  bind  the  land  in  the  hands  of  a  new 
Palmbk.     1®8S6®>  ^^0  takes  from  the  hmdlord. 

If  it  is  a  lease  it  is  revocable  by  six  months'  notice. 

Without  calling  on  the  plaintiffs'  counsel  in  reply, 

A.  H.  Simpson,  J.  (After  stating  the  facts  his  Honour  con- 
tinued) : — I  think  the  question  I  have  to  decide  really  turns  upon 
the  true  construction  to  be  placed  upon  the  document  of  the  29th 
December,  1896,  taken  in  conjunction  with  the  circumstances 
existing  at  the  time.  No  doubt  the  previous  advertising  privileges 
as  stated  in  the  statement  of  claim  are  a  little  vague,  but  I  gather 
that  the  plaintiffs  had  erected  boards  on  the  boundary  of  the  land, 
and  that  they  had  the  right  given  them  to  put  up  advertisements 
there.  Then  the  document  of  the  29th  Decetnber,  1896,  was 
signed  in  order  more  accurately  to  define  the  plaintiffs'  rights. 
That  document,  in  my  opinion,  is  a  lease  conveying  an  interest, 
and  not  a  mere  license.  The  parties  used  the  word  "  lease,"  the 
rights  are  given  to  the  plaintiffs,  "  their  executors,  administrators, 
and  assigns,"  and  the  plaintiffs  are  spoken  of  as  ''  yearly  tenants" 
paying  an  "  annual  rental."  I  think  there  was  a  clear  intention 
to  grant  a  leeise,  and  I  cannot  see  why  it  should  not  operate  as 
such.  It  is  a  lease  of  the  front  of  the  balcony  railing,  and  also  a 
lease  of  the  hoarding  erected  on  the  land.  That  hoarding,  while 
erected,  was  an  interest  in  the  land,  and  a  right  to  put  advertise- 
ments on  the  hoarding  is  a  right  to  put  advertisements  on  so  much 
of  the  land  as  the  hoarding  is  erected  on  :  see  Francis  v.  Hay- 
wa/rd  (1). 

That  being  so  there  is  an  end  of  the  question.  Thomas  could 
not,  by  surrendering  his  lease,  affect  the  rights  of  his  sub-lessee. 

The  lease  cannot  be  put  an  end  to  before  the  end  of  1898,  and 
then  only  by  giving  six  months'  notice.  That  appears  to  me  to 
be  a  sufficiently  long  period  for  which  to  grant  an  injunction,  and 
on  the  balance  of  convenience  I  see  no  reason  why  I  should  not 
grant  an  injunction  to  the  hearing;  either  paji;y  may  suffer 
damage  from  the  order,  but  as  the  matter  stands  at  present,  I 
think  the  plaintiffs  are  in  the  right.     Costs  in  the  cause. 

[This  suit  was  subsequently  settled  before  coming  to  a  hearing.] 

(1)  22  Ch.  D.  177. 
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In  re  LODER  and  THE  MINISTER  FOR  PUBUC  WORKS, 

1898. 
Ex  pane  SINGLETON. 


March  18,  22. 
Rentmptum  of  land — Lands  for  Public  Purposes  Acquisition  Act,  s.  12 — Public 

Works  Act,  1888,  ss,  23,  69,  70,  11— Claim  btf  possession — Payment  ofresump-  A.H.SimptonJ 

tion  money  into  Court —Statute  of  Limitations  (S  ds  ^  Will.  IV,),  c.  27. 

L,  who  was  in  possession  of  land  at  the  date  of  its  resumption  by  the  Crown, 
hsd  not  obtained  a  title  by  possession  for  20  years.  S.,  the  owner  by  docu- 
mentary title,  sent  in  a  claim  to  the  Minister  under  s.  12  of  the  Lands  for  Public 
Porposes  Acquisition  Act  before  the  period  of  20  years  had  expired.  The  com- 
penaation  money  was  paid  into  Court,  as  a  title  to  the  land  was  not  made  out, 
iod  8.  petitioned  for  payment  out  after  the  period  of  20  years  had  elapsed. 
Held,  that  the  claim  by  S.  prevented  L.'s  title  by  possession  from  maturing. 

A  claim  under  s.  12  of  the  Lands  for  Public  Purposes  Acquisition  Act  is 
analogous  to  the  first  step  in  a  suit  to  recover  land. 

The  facts  agreed  upon  for  the  purpose  of  the  application  were 
stated  by  his  Honour  as  follows : — 

On  the  1st  November,  1895,  the  respondent,  Loder,  had  been 
in  possession  of  land  without  a  documentary  title  for  a  period 
somewhat  less  than  20  years,  and  it  was  admitted  that  if  the  land 
had  not  been  resumed  by  the  Government,  and  Loder  had 
remained  on  in  possession,  the  title  of  the  petitioner,  Singleton, 
the  documentary  owner,  would  have  been  barred  by  the  Statute 
of  Limitations.  On  the  1st  November,  1895,  a  notification  was 
published  in  the  Gazette  resuming  the  land  under  the  provisions 
of  the  Lands  for  Public  Purposes  Acquisition  Act,  and  thereupon 
the  entire  fee  simple  of  the  land  became  vested  in  the  Minister 
for  Public  Works  on  behalf  of  the  Crown,  and  the  rights  of  the 
owners  converted  into  claims  for  compensation  under  s.  10.  On 
the  29th  November,  1895,  Singleton  sent  in  his  claim  for  com- 
pensation in  accordance  with  s.  12,  which  date  was  before  the 
expiration  of  the  20  years.  Loder  also  sent  in  a  claim  as  owner 
in  fee,  and  by  separate  agreements  between  the  Minister  and 
Singleton,  and  the  Minister  and  Loder,  and  the  Minister  and 
a  third  claimant,  the  value  of  the  fee  simple  was  agreed  on  as 
being  2171. 168.  As  the  alleged  owners  failed  to  make  out  a  title 
to  the  satisfaction  of  the  Minister  in  accordance  with  s.  69  of  the 
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1898.  Public  Works  Act,  which  is  to  be  taken  as  embodied  in  the  Lands 
In  re  ^or  Public  Purposes  Acquisition  Act,  the  money  was  paid  into 
^AND*      Court  under  the  provisions  in  that  behalf  of  the  Public  Works 

MiNiarrsBFOB  Act  80  taken  to  be  embodied  in  the  Lands  for  Public  Purposes 
Public        ... 
WoBKs;     Acquisition  Act,  on  the  18th  October,  1897,  at  which  time  the 

^±  paru     period  of  20  years  had  expired.     And,  on  the  2nd  December 

following,  this  petition  was  presented  by  Singleton  for  payment 

out  of  the  said  sum  to  him. 

L,  Owen,  for  the  petitioner.  The  Statute  of  Limitations  ceases 
to  run  when  a  claim  is  made.  The  Lands  Clauses  ConsoUdation 
Act  in  England  does  not  vest  the  land  absolutely  in  the  construct- 
ing authority,  whoever  the  owner  may  be ;  the  local  Act  does. 
The  money  is  to  be  paid  to  the  owner,  and  Loder  never  wSpS 
owner.  The  claim  under  s.  12  of  the  Lands  for  Public  Purposes 
Acquisition  Act  is  "  an  institution  of  proceedings." 

He  referred  to  Ex  parte  Winder  (1) ;  Cripps  on  Compensaiion 
{2);  Be  HoUingsworth  (3);  Re  Evans  (4);  Douglas  v.  X.  &  xV. 
W.  Ry.  Co.  (5) ;  Trustees  and  Agency  Co.  v.  Shortt  (6). 

CuUen,  for  the  respondent,  Loder.  The  procedure  laid  down 
by  the  Act  only  applies  for  the  purpose  of  settling  claims  between 
a  particular  claimant  and  the  Minister.  If  the  Crown  had  paid 
the  compensation  money  to  Loder  before  the  time  had  elapsed, 
the  true  owner  could  have  come  in  again  and  claimed  compen- 
sation. Sect.  15  directs  an  issue  as  to  value  only,  and  not  as  to 
title.  A  declaratory  decree  in  equity  alone  can  settle  questions 
of  title.  Resumption  does  not  stop  the  statute  running:  Ghamber- 
Iain's  Case  (7).  The  statute  is  only  stopped  by  something  in  the 
nature  of  a  judicial  proceeding.  The  Crown  is  merely  a  trustee 
of  the  money,  and  notice  to  the  trustee  does  not  stop  the  statute: 
Re  Perry  (8).  The  Crown  cannot  settle  the  rights  of  the  parties: 
Re  Stead  (9) ;  In  re  Stephens  (10). 

Owen  in  reply.  Any  actions  cus  to  value  against  the  Crown 
would  be  consolidated  by  the  Court.    The  only  way  to  proceed 


(1)  6  Ch.  Div.  696. 

(2)  3rd  Edit.  277. 

(3)  24  L.T.  348,  and  19  W.R.  580. 

(4)  42  L.  J.  Ch.  367. 

(5)  3  K.  &  J.  173. 


(6)  13  App.  Gas.  793. 

(7)  14  Ch.  D.  323. 

(8)  1  Jur.  N.S.  917. 

(9)  2  Ch.  Div.  713. 
(10)43Ch.  Div.  39. 
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18  that  laid  down  by  the  Act.  The  petition  is  a  distribution  of  1898. 
the  fund  afteir  the  amount  is  decided.  Re  Stead  (1)  decides  only  ^~ 
that  a  petition  stops  the  statute.  Lodkb 

_,  -  MiNISTIEB  FOB 

A.  H.  Simpson,  J.    (After  stating  the  facts.)    If  the  Statute      Public 
of  Limitations,  which  had  been  started  running  by  Loder's  entry     ^"""^ ' 

°     "^  "^       Ex  parte 

into  possession,  continued  running  up  to  the  presentation  of  the   Sikglkton. 

petition,  notwithstanding  the  resumption,  and  notwithstanding  the 

sending  in  of  Singleton's  claim,  it  is  admitted  that  Singleton's  case 

fails.    I  do  not  think  the  mere  resumption  of  the  land  can  stop 

the  statute  running ;  it  is  an  Act  done  in  invitoa  vesting  the  land 

absolutely  in  the  Minister,  but  not  in  any  way  altering  the  rights 

of  the  parties  inter  se.     Until  the  compensation  money  is  paid 

over,  the  Minister  holds  it  as  trustee  for  the  parties  who  may 

ultimately  turn  out  to  be  entitled,  and  if  the  money  were  paid 

into  Court  and  the  income  paid  without  adverse  claim  to  the 

person  with  a  possessory  title  for  a  period  sufficiently  long  to 

give  him  a  statutory  title,  I  can  see  no  reason  why  his  title 

should  be  prevented  from  maturing,  merely  because  the  land  has 

been  converted   by  a  paramount  right  into  money.     The  cases 

Re  Perry's  Estate  (2) ;  Re  Evans  (8) ;  and  the  observations  of 

HaU,  V.C.,  in  Ex  parte  Winder  (4),  at  the  bottom  of  page  703, 

amply  support  this  view. 

When,  however,  an  adverse  claim  is  made  within  the  twenty 
years,  the  matter  seems  to  me  to  stand  on  an  entirely  different 
footing. 

In  this  case  the  different  claimants  of  the  fee  simple  interest 
have  agreed  with  the  Minister  as  to  the  value  of  such  fee  simple, 
and  it  is  unnecessary,  therefore,  to  consider  how  the  case  would 
have  stood  if  each  claimant  had  sent  in  a  claim  for  a  different 
amount. 

The  sections  which  are  material  to  consider  are  ss.  69,  70,  and 
71  of  the  Public  Works  Act,  1888,  which  are  to  be  taken  as 
embodied  in  the  Lands  for  Public  Purposes  Acquisition  Act. 
Those  sections  are  taken  from  ss.  76,  78  and  79  of  the  Lands 
Clause«  Consolidation  Act  (8  Vic.  c.  18). 

(1)  2  Ch.  Div.  713.  (3)  42  L.  J.  Ch.  367. 

(2)  1  Jur.  N.S.  917.  (4)  6  Ch.  D.  696. 


44  CASKS  IK  SQumr.  [K.  a  w.  k 

^8^8'  In  Douglas  v.  London  and  N.W.R.  Go.  (1),  Wood,  V.C,  held 

In  re       that  a  person  who  had  merely  a  possessory  title,  which  was  not 

AND        proved  to  have  matured  under  the  Statute  of  Limitations  into  a 

Public      gooA.  title,  was  not  an  "owner"  within  s.  76;  and  this  was 

WoEKs ;     approved  by  Fry,  J.,  in  WdU  v.  Chelmsford  Board  of  HeaUk  (2). 

SiNGLKTON.   In  In  re  Hollingsworth  (3),  the  petitioner  had  been  in  possession 

for  nearly  twenty  years,  when  the  land  was  taken  by  a  railway 

company  and  the  purchase  money  paid  into  Court.     After  the 

expiration  of  twenty  years   without  any  adverse  claim  being 

made  by  Wright,  the  documentary  owner,  who,  in  fact,  had  not 

been  heard  of,  the  petitioners  applied  for  payment  out  to  them 

as  "  owners."     Stv/iri,  V.C,  refused  this  on  the  ground  that  the 

petitioners  had  a  mere  "  inchoate  "  right  by  "  possession,"  and  had 

failed  to  shew  that  Wright's  title  was  barred. 

This  case  came  on  again  in  1877,  before  HaZl,  V.C, 
under  the  name  of  Ex  parte  Winder  (4),  in  the  presence 
of  the  representatives  of  Wright.  The  Vice-Chancellor  held 
that  the  railway  company  had  not  taken  the  steps  which 
they  might  have  taken  under  the  Lands  Clauses  Consoli- 
dation Act,  to  fix  a  binding  value  for  the  fee  simple,  but 
had  merely  paid  into  Court  the  purchase  money  of  claimants' 
interests,  and  that  there  wa,s  nothing  to  prevent  Wright  or  his 
representatives  from  recovering  the  value  of  the  fee  simple  from 
the  railway  company  if  the  title  was  made  out.  Under  these 
circumstances  the  money  was,  of  course,  paid  out  to  the  claimants. 
None  of  these  cases  touch  the  exact  point  whether  the  sending  in 
by  Singleton  of  his  claim  to  the  Minister  prevents  the  Statute 
of  Limitations  running  against  him,  but  it  seems  to  me,  on 
principle,  that  it  should  so  prevent  the  statute  running. 

The  Lands  for  Public  Purposes  Acquisition  Act  provides 
machinery  for  persons  whose  land  is  taken  obtaining  compensa- 
tion from  the  Crown.  The  first  step  is  to  send  in  a  claim  under 
8.  12,  and  if  the  claimant  and  the  Minister  cannot  agree,  the 
claimant  is  then  at  liberty  to  institute  proceedings  in  the  Supreme 
Court  in  the  form  of  an  action  for  compensation  against  the 
Minister  as  nominal  defendant  under  s.  14,  and  the  amount  of 

(1)  3  K.  &  J.  173.  (3)  24  L.T.  347  ;  19  W.R.  5S0. 

(2)  15  Ch.  D.  108.  (4)  6  Ch.  D.  696. 
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the  verdict  is  then  payable  out  of  the  consolidated  revenue  fund        isos. 
under  s.  16.  In  re 

The  sending  in  a  claim  therefore  is  the  first  step  in  the        ^^,1^ 
proceedings  prescribed  by  the  statute  for  recovering  compensa-  ^^  p^^J^^* 
tion,  and  is,  in  my  opinion,  analogous  to  the  first  step  in  a  suit  to     Works  ; 
nscover  land  or  money,  just  as  in  In  re  Stead  (1)  the  presentation  Sing^ton. 
of  a  petition  for  payment  of  money  out  of  Court  was  held 
analogous  to  a  suit. 

It  was  contended  by  Dr.  CvZlen  that  the  only  way  in  which 
Singleton  could  prevent  the  statute  continuing  to  run  against 
him  was  by  instituting  a  suit  in  equity  against  all  the  claimants 
for  a  declaration  of  right,  and  that  the  party  then  held  to  be 
entitled  should  send  in  his  claim ;  but  it  is  obvious  that  the 
equity  suit  would  be  merely  a  preliminary  step  to  the  statutory 
proceedings  which  are  the  real  means  of  recovering  the  compen- 
sation. Previously  to  the  year  1852  a  merely  declaratory  decree 
coold  not  be  obtained,  and  before  that  date,  therefore,  the  course 
suggested  was  not  open.  It  can  hardly  be  that  in  such  a  case 
the  claimant  had  no  means  of  preserving  his  rights. 

I  must,  therefore,  hold  on  the  facts  as  assumed  before  me  that 
Singleton  s  right  is  not  barred.    Costs  reserved. 

Solicitors  for  the  petitioner,  Singleton :  Thompson  A  Ash. 
Solicitors  for  the  respondent,  Loder :  Ooutd  &  Shaw, 

(1)  2Ch.  D.  713. 
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DAVIES  V.  FROST  and  Anothbb. 

1898.         Practice — Production  of  documeiUs — Affidavit  of  documents— Objection  to  prodvot 
p  1.   IQ   ao        — Allegation  of  immateriality — Documents  in  tohich  two  or  more  are  intertMed, 

.  If  a  deponent  in  his  affidavit  of  docnmente  admits  that  he  has  docomeDts 

pmm  .  p^i^^iQg  ^  ^^  case,  he  is  not  relieved  from  producing  them  by  alleging  that  they 
are  immaterial  to,  and  do  not  sapport  the  case  of  the  opposite  side,  nor  impeach 
his  own  case. 

It  is  no  answer  in  an  application  for  production  of  a  document,  of  which  one 
person  is  in  sole  legal  possession,  to  say  that  another  person,  against  whom  dis- 
covery could  not  be  obtained,  has  an  interest  in  it,  and  may  be  injured  by  its 
production. 

Summons. 

This  was  an  application  by  the  plaintiffs  for  discovery  of  the 
documents  referred  to  in  the  second  part  of  the  first  schedule  to 
the  affidavit  of  discovery  of  the  defendant  Elizabeth  Jane  Frost 

The  statement  of  claim  in  the  suit  prayed  for  a  declaration 
that  the  infant  defendant,  Maud  Frost,  was  not  the  child  of 
Thomas  James  Frost,  deceased ;  it  asked  to  set  aside  an  order  of 
the  Court  directing  the  rents  of  certain  property  to  be  paid  to 
the  defendant,  Elizabeth  Jane  Frost,  as  guardian  of  Maud  Frost; 
and  for  a  declaration  that  Elizabeth  Jane  Frost  was  trustee  for 
the  plaintiffs  of  the  rents  and  profits  of  the  property.  The  allega- 
tions in  the  statement  of  claim  were  practically  to  the  effect  that 
Elizabeth  Jane  Frost  had  falsely  and  fraudulently  represented 
the  defendant  Maud  Frost  to  be  the  child  of  herself  and  the 
deceased  Thomas  James  Frost,  in  order  to  get  for  the  child  a 
benefit  under  the  deceased's  will. 

The  affidavit  of  discovery  of  the  defendant,  Elizabeth  Jane 
Frost,  so  far  as  material,  was  in  the  following  terms : — 

1.  I  say  that  I  have  in  my  possession  or  power  the  documents 
relating  to  the  matters  in  question  in  this  suit,  set  forth  in  the 
first  and  second  part  of  the  first  schedule  hereto. 

2.  I  further  say  that  I  object  to  produce  the  said  documents 
set  forth  in  the  second  part  of  the  said  first  schedule  hereto. 

3.  I  further  say  that  the  documents,  correspondence,  and  papers 
marked  L.,  and  numbered  1-49  inclusive,  are  immaterial  to  the 
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relief  prayed  by  the  plaintiffs  in  this  suit,  and  that  they  contain        1808. 
no  matters  supporting  or  forming  the  title  or  ease  of  the  plain-      Daviba 
tifis,  and  they  do  not,  to  the  best  of  my  knowledge,  information      Fbost. 
and  belief,  contain  anything  impeaching  the  case  of  the  said 
defendants,    (There  was  a  similar  statement  with  reference  to 
the  documents  marked  M.,  and  numbered  1-50.)     With  regard  to 
bundle  of  letters  marked  with  the  letter  N.  and  numbered  1-19, 
I  further  say  that  they  are  immaterial  to  the  relief  prayed  for  by 
the  plaintiffs  in  this  suit,  and  are  merely  letters  in  relation  to 
private  matters,  not  in  connection  with  the  relief  prayed  for  by 
the  plaintiffs. 

Schedule  L,  Part  II. 

1.  Documents,  correspondence,  and  papers  in  connection  with 
transmission  application.  No.  6401,  marked  L.,and  numbered  1-49. 

2.  Documents  and  correspondence  in  connection  with  assurance 
of  Maud  Frost,  marked  M.,  numbered  1-50. 

3.  Bundle  of  letters  and  replies  thereto  from  Mrs.  E.  J.  Frost, 
marked  N.,  numbered  1-19. 

Linden,  for  the  plaintiffs,  in  support  of  the  summons. 

Rich  (Harris  with  him),  for  the  defendant,  E.  J.  Frost. 

Rich,  for  the  infant  defendant,  Maud  Frost,  took  a  preliminary 
objection  on  her  behalf  that  the  plaintiffs  were  asking  Mrs.  Frost, 
the  first-named  defendant,  to  give  discovery  of  documents  legally 
belonging  to  her,  which  were  only  in  the  physical  possession  of 
Mrs.  Frost. 

The  Court  will  make  no  order  for  discovery  against  an  infant : 
Curtis  V.  Monday  (1).  Possession  for  purposes  of  production 
must  be  legal  possession :  Kearsley  v.  Phillips  (2). 

Lingen  referred  to  Mansell  v.  Feeney  (3) ;  Plumley  v.  HorreU 
(*);  Greemoood  v.  Oreenwood  (5).  The  affidavit  is  inconsistent, 
ftnd  the  plaintiffs  can,  therefore,  look  at  the  documents  them- 
selves: Compagnie  Financiered  Jcc,  v.  Peruvian  Guano  Go.  (6); 

(1)  [1892]  2  Q.B.  192.  (4)  W.N.  [1868]  240. 

(2)  10  Q.B.D.  38.  (5)  6  W.R.  119. 

(3)  2  J.  &  H.  320.  (6)  11  q.B.D.  55. 
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1806.       Bray  on  Discovery  (I) ;  Hutchineon  v.  Olover  (2).     No  privilege 
Dayucs      is  claimed  for  the  documents :  Ricketaon  v.  Smith  (3). 

Frost.  Rich.    We  might  have  omitted  these  documents  from  our 

affidavit  altogether  as  being  immaterial  to  the  suit ;  what  we 
have  done  is  the  same  in  effect,  we  say  that  they  are  immaterial 
although  they  do  refer  to  some  of  the  matters  mentioned  in  the 
suit.  That  is  the  only  way  we  can  expressly  take  the  point  that 
the  documents  are  immaterial.  The  affidavit  is  in  the  prescribed 
form :  see  Schedule  D.  to  the  Reg.  Gen.  of  1891.  It  is  not  merely 
a  question  of  privilege,  but  also  of  inability  to  produce  the  docu- 
ments ;  other  persons  are  interested  in  them :  Kettlewell  v. 
Barstow  (4). 

A.  H.  Simpson,  J.  I  think  this  case  is  covered  by  authority, 
and  that  the  three  sets  of  documents  marked  L.,  M.  and  N.  ought 
to  be  produced.  It  seems  to  me,  as  stated  by  Blackbwmy  J.,  in 
Hutchinson  v.  Glover  (5),  that  "  everything  which  will  throw 
light  on  the  case  is  prima  facie  subject  to  inspection." 

In  this  case  Mrs.  Frost  has  filed  an  affidavit,  in  which  she  says 
she  has  in  her  possession  certain  documents  relating  to  the  matters 
in  question  in  this  suit,  and  among  them  the  documents  of  which 
production  is  now  sought.  The  meaning  of  the  words  relating  U) 
is  much  discussed  in  the  case  of  Compagnie  Financiere  et  Com- 
Tnerciale  du  Padfique  v.  The  Peruvian  Guano  Company  (6),  in 
which  Brett,  L.J.,  as  he  then  was,  lays  it  down,  that  a  wide 
meaning  should  be  given  to  the  expression.  "  The  party  swearing 
the  affidavit,"  he  says  "  is  bound  to  set  out  all  documents  in  bis 
possession  or  under  his  control  relating  to  any  matters  in  question 
in  the  action.  Then  comes  this  difficulty  :  What  is  the  meaning 
of  that  definition  ?  What  are  the  documents  which  are  documents 
relating  to  any  matter  in  question  in  the  action  ?  In  Jones  v. 
Monte  Video  Gas  Co,  (7),  the  Court  stated  its  desire  to  make  the 
rule  as  to  the  affidavit  of  documents  as  elastic  as  was  possible. 
And  I  think  that  that  is  the  view  of  the  Court,  both  as  to  the 

(1)  Pp.  186,  187,  482,  215,  59.  (4)  7  Ch.  686. 

(2)  1  Q.B.D.  138.  (5)  1  Q.B.D.  138. 

(3)  17  N.S.W.  R.  Eq.  203.  (6)  11  Q.B.D.  55. 

(7)  5  Q.B.D.  556. 
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sonrces  from  which  the  information  can  be  derived,  and  as  to  the       1898. 
nature  of  the  documents.     We  desire  to  make  the  rule  as  large      Daviks 
as  we  can  with  due  regard  to  propriety  ;  and,  therefore,  I  desire      yros^t 
to  give  as  large  an  interpretation  as  I  can  to  the  words  of  the  rule, 
'adocument  relating  to  any  matter  in  question  in  the  action.'"  ^•^•^*"*^*^'*^* 
He  then  shews  that  the  rule  is  not  confined  to  documents  which 
would  be  evidence  to  prove  or  disprove  the  party's  case,  and  on 
the  succeeding  page  he  says : — "  Every  document  relates  to  the 
matters  in  question  in  the  action,  which  would  not  only  be  evi- 
dence upon  any  issue,  but  also  which,  it  is  reasonable  to  suppose, 
contains  information  which  may,  not  which  must,  either  directly 
or  indirectly  enable  the  party  requiring  the  aflSdavit  either  to 
advance  his  own  case,  or  to  damage  the  case  of  his  adversary.     I 
have  put  in  the  words  '  either  directly  or  indirectly,'  because,  as 
it  seems  to  me,  a  document  can  properly  be  said  to  contain  infor- 
mation which  may  enable  the  party  requiring  the  affidavit  either 
to  advance  his  own  case  or  to  damage  the  case  of  his  adversary, 
if  it  is  a  document  which  may  fairly  lead  him  to  a  train  of  enquiry, 
which  may  have  either  of  these  two  consequences." 

Mr.  Rich  admits  that  he  would  have  to  produce  the  documents 
if  his  affidavit  had  stopped  at  the  end  of  the  first  paragraph  which 
I  have  referred  to,  but  contends  that  its  eflfect  is  got  rid  of, 
because  afterwards  the  deponent  says  the  documents  are  imma- 
terial. This  contention  appears  to  me  to  be  met  by  the  decisions 
in  MaTiaeU  v.  Feeney(l),  and  Greenwood  v.  Oreenwood  (2),  in  which 
cases  it  was  laid  down  that  when  a  party  has  once  admitted  a 
document  to  be  relevant,  his  saying  it  is  immaterial  has  no  effect, 
as  it  is  the  right  of  the  other  party  to  decide  this  for  himself. 
If  we  take  the  meaning  of  the  words  relating  to  from  Brett,  L. J., 
there  appears  to  be  a  clear  admission  by  Mrs.  Frost  that  these 
documents  are  relevant  to  the  suit,  and  Mrs.  Frost's  subsequent 
expression  of  opinion  that  they  are  immaterial  to  the  relief 
prayed  by  the  plaintiffs,  is  absolutely  worthless.  It  is  impossible 
for  her  to  say  that  any  of  the  documents  might  not  put  the 
plaintiff  on  to  the  track  of  some  enquiry  which  might  enable  him 
to  complete  his  chain  of  evidence,  or  that  they  might  not  contain 

(1)  2  J.  &  H.  320.  (2)  6  W.R.  119. 

K.8.W.R.,  VoL  XIX.,  Eq.  D 
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1898.       evidence  which,  if  not  directly  in  support  of  the  plaintiff's  case, 
Davibs      might  at  any  rate  have  the  effect  of  damaging  that  of  the  defen- 

The  second  objection  taken  is  that  the  documents  really  belong 
mpton  .  ^  ^j^^  infant,  and  that  the  Court  will  not  allow  the  documents  to 
be  produced  to  her  injury,  when  they  are  really  hers,  simply 
because  they  happen  to  be  in  Mrs.  Frost's  physical  possession. 

Now,  there  is  no  affidavit  on  the  part  of  Mrs.  Frost  that  they 
really  belong  to  the  infant,  and  I  do  not  think  they  do  so  belong, 
though  it  may  be  she  has  an  interest  in  them.  If  so,  it  affords 
no  answer  where  one  person  is  in  sole  legal  possession  of  a  docu- 
ment, to  say  that  another  person  has  an  interest  in  it,  and  may 
be  injured  by  its  production. 

For  these  reasons  the  documents  must  be  produced,  and  the 
application  must  be  granted  with  costs. 

Solicitors  for  the  plaintiffs :  Norton,  Smith  Jc  Co. 
Solicitors  for  the  defendants :  Fitzhardinge,  Son  <k  HousUni. 
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In  re  the  daim  of  OAROLINE  MOORE  and  Othxbs, 

AND 

In  the  maUer  o/THE  LANDS  FOR  PUBLIC  PURPOSES  ACQUISITION  ACT. 

Publie  Works  Ad  of  1888,  8,  72 — Besumpthn  of  land — Payment  out  of  compenaa-         1898. 

tion  moneys — Costs  payable  by  the  constructing  authority.  ~      ~~ 

Mao'ch  1. 

Where  compenAatiou  moneys  for  resumed  land  are  paid  into  Court  by  the  con- 
structiDg  authority  in  consequence  of  the  persons  beneficially  entitled  thereto  AM.SimptonJ. 
being  under  age,  the  constructing  authority  is  liable  to  pay  the  costs  of  the 
•eparate  applications  for  payment  out  made  by  each  beneficiary  as  he  comes  of 
age,  although  the  compensation  moneys  have  subsequently  to  the  payment  in 
been  carried  to  separate  accounts  in  the  same  matter  in  the  name  of  each  bene- 
ficiary. Carrying  the  money  to  the  separate  accounts  is  not  payment  to  the 
person  entitled  within  the  meaning  of  s.  72  of  the  Public  Works  Act. 

Summons. 

This  was  an  application  by  Arthur  Barrington  Moore  for  pay- 
ment out  to  him  of  the  moneys  standing  to  his  credit  in  an 
account  in  the  above  matter. 

The  compensation  money  was  originally  paid  in  by  the  Minister 
for  land  resumed  under  the  Lands  for  Public  Purposes  Acquisition 
Act  in  1882.  In  1887  there  were  nine  persons  entitled  to  this 
fond,  of  whom  six  were  under  age,  and  by  an  order  of  the  Court 
dated  the  12th  December,  1887,  three-ninths  of  the  fund  was 
ordered  to  be  paid  out  to  the  three  adults,  and  the  balance  was 
ordered  to  be  carried  to  separate  accounts  in  the  name  of  the  six 
infants  respectively,  of  whom  the  present  applicant  was  one. 
This  was  accordingly  done.  In  1889,  1892,  1893  and  1895  as 
four  of  these  infants  respectively  came  of  age  they  severally 
applied  for  their  shares,  and  the  costs  of  the  several  applications 
were  paid  by  the  Minister. 

A.  Thompson,  for  the  applicant  Arthur  Barrington  Moore,  now 
applied  for  his  one-ninth  share,  and  asked  for  costs  against  the 
Minister. 

Canaway,  for  the  Minister  for  Public  Works.  The  Minister 
has  already  paid  the  costs  of  live  applications  for  payment  out, 

D2 
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1898.       and  there  is  still  one  more  application  to  be  made.     He  submits 
In  re       that  he  is  not  liable  to  pay  costs  under  the  circumstances.    When 
Moobjb!"    a  fund  is  transferred  from  one  account  to  another,  there  is  con- 
structive payment  within  the  meanin^^  of  s.  72  of  the  Public 
Works  kti  :  Melliiig  v.  Bird  (1),  Prescoit  v.  Wood  (2). 

[A.  H.  Simpson,  J.  The  money  is  still  standing  to  the  credit 
of  the  same  matter :  see  Cripps  on  Compensation  (3).] 

The  money  was  the  money  of  the  trustees ;  when  they  arranged 
with  the  beneficiaries  to  split  it  up  into  separate  funds  they 
exercised  acts  of  ownership  over  the  moneys,  and  the  moneys 
were  constructively  paid. 

A.  H.  Simpson,  J.  I  think  the  Minister  must  pay  the  costs  of 
this  application.  I  do  not .  think  the  cases  cited  support  Mr. 
Canaway's  contention.  In  some  cases,  no  doubt,  transfer  from 
one  account  to  another  may  amount  to  payment  so  as  to  relieve 
the  Minister  from  his  liability  for  costs ;  but  in  all  the  cases  to 
which  I  have  been  referred  the  transfer  was,  so  far  as  appears, 
from  one  matter  in  which  reference  was  made  to  the  special  Act, 
or  the  Land  Clauses  Act,  under  which  the  land  had  been  taken 
into  an  account  in  another  matter  making  no  reference  to  the 
special  Act,  or  to  the  promoters.  In  Cripps  on  Compenmtion 
(3)  it  is  said : — "  Transfer  of  the  fund  in  Court  to  an  account  not 
referring  to  the  Land  Clauses  Acts  or  the  special  Act  has  been 
in  some  cases  held  equivalent  to  payment  out  of  Court  so  as  to 
exempt  the  promoters  from  paying  any  costs  of  subsequent 
dealings  with  the  fund.  But  where  the  promoters'  names  are 
included  iu  the  title  of  the  account  it  has  been  held  that  the 
change  of  title  does  not  affect  their  liability  to  pay  cost&"  1 
have  looked  at  all  the  cases  referred  to  by  Mr.  Cripps,  and  they 
appear  to  bear  out  his  statement,  that,  wherever  the  promoters 
were  held  not  liable  to  pay  costs,  the  fund  had  been  transferred 
to  another  account  in  another  matter  bearing  a  different  title. 

In  the  latest  of  the  cases  cited,  that  of  Drake  v.  Greaves  (4),  a 
fund  had  been  transferred  to  the  credit  of  an  administration 
suit,  but  though  no  mention  of  the  special  Act  or  of  the  Land 

(1)  17  Jur.  155.  (3)  3rd  Edit.  p.  285. 

,2)  37  L.J.  Ch.  691.  (4)  33  Ch.  D.  609. 
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Clauses  Act  was  made  in  the  title  of  the  account,  it  was  still        1898. 
entitled  "Ex parte  the  Metropolitan  Eoard  of  Works,"  who  were       inre 
the  undertakers.    North,  J.,  held  that  the   undertakers  were    ^moobk!' 
liable  to  pay  the  costs  of  an  application  for  re-investment  of  the 
fund;  he  says,  "it  has  been  the  practice  for  many  years  to  draw  ^-^^"^p^^ 
up  orders  transferring  funds  in  such  cases  as  the   present  to 
accounts  without  reference  to  the  special  Act  or  the  Land  Glauses 
Act,  and  the  registrar  has  produced  orders  for  re-investment 
when,  although  the  funds  stand  to  the  credit  of  accounts  which 
had  no  reference  to  any  special  Act  or  the  Land  Clauses  Acts,  the 
undertakers  have  been  required  to  pay  the  costs  of  re-invest- 
ment" 

That  decision  seems  to  be  applicable  to  the  present  case,  where 
the  fund  is  still  standing  to  an  account  entitled  in  the  original 
matter  in  which  the  Minister  paid  the  money  into  Court ;  in  such 
a  case  the  Minister  must  pay  the  proper  costs  of  applications  for 
payment  out  to  the  persons  entitled. 

Solicitors  for  the  applicant :  Shipway  <k  Beme. 
Solicitor  for  the  Minister  for  Works :  Crown  Solicitor. 
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1897.  IRVING  V.  COMMERCIAL  BANKING  COMPANY  OP  SYDNEY. 


Nov,  3,  4,  19.  Mortgagor  and  mortgagee — Mortgagee  selling  on  terms  under  special  potcer  qf  sak 

— Form  of  account — Practice — Purchase  of  equity  oj  redemption  from  Sherif 
C.J.  Eq.  —6  Vic.  No.  9,  9.  31—22  Vic.  No,  1,  «.  3- 

Where  the  power  of  sale  in  a  mortgage  authorises  a  sale  for  cash  or  on  tanni, 

and  the  mortgagee  sells  on  terms  by  which  the  payment  of  the  porchase  money  ia 

1898.  spread  over  a  number  of  years,  the  mortgagee  is  not  bound  to  credit  the  mortgagor 

February  21.   ^^^  ^^®  whole  of  the  purchase  money  as  received  on  the  day  of  the  sale,  bat  only 

with  the  instalments  as  they  are  received.     Sickey  v.  Heydon{l)  overruled  on 

The  C.J.      this  poiut. 

Stephen  J.  Whether  the  conveyance  to  the  purchaser  of  an  equity  of  redemption  from  the 

A  H  sSnpsonJ  Sheriff  must  be  regiatered  in  order  to  perfect  the  purchaser's  title,  quopre. 

This  it^es  a  suit  for  an  account  against  the  defendant  bank  as 
mortgagee  by  a  purchaser  of  the  equity  of  redemption.  The  bank, 
as  mortgagee,  had  exercised  its  power  of  sale,  which  was  in  the 
following  terms : — "  to  sell  the  said  lands  and  premises  hereby 
conveyed  or  any  part  thereof  for  cash  or  on  credit  either  together 
or  in  lots,  and  either  by  public  auction  or  private  contract,  and 
either  with  or  without  special  conditions  or  stipulations  as  to 
title,  mode,  and  time  of  payment  of  purchase  money  or  otherwise," 
with  power  to  buy  in,  or  rescind  and  re-sell,  &c  The  mortgaged 
premises  were  sold  in  March,  1894,  for  400i.,  payable  200i.  in  cash, 
and  the  balance  by  two  promissory  notes  of  lOOi.  each,  due  in  six 
and  twelve  months  respectively. 

The  plaintiff,  after  purchasing  the  equity  of  redemption  at  a 
SheriflF's  sale,  gave  notice  of  his  purchase  to  the  bank,  and  after 
the  sale  had  been  effected  by  the  bank,  he  wrote  asking  for  an 
account.  The  bank  ultimately  furnished  an  account  after  the 
second  promissory  note  had  been  met,  shewing  a  balance  of  54i. 
odd  due  from  them  ;  this  sum  it  said  it  was  willing  to  pay  to  the 
plaintiff  if  he  shewed  the  bank  his  title  to  the  equity  of  redemp- 
tion. The  plaintiff  contended  that  the  account  was  inaccurate, 
inasmuch  as  the  bank  had  charged  against  the  purchase  moneys 
costs  which  it  was  contended  it  had  no  right  to  charge.    The 

(1)  16  N.S.W.  R.  Eq.  49. 
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bank,  however,  insisted  upon  the  correctness  of  its  account,  and        1897. 
always  stated  its  willingness  to  pay  the  sum  mentioned  if  the      Ibvino 
plamtiff  would  shew  his  title.  Comm^al 

As  a  matter  of  fact,  the  plaintiffs  conveyance  of  the  equity  of  Banking  Co. 
redemption  from  the  Sheriff  was  not  registered  until  the  first  day 
of  the  hearing  of  this  suit. 

At  the  hearing  two  questions  only  were  raised,  (1)  by  the  bank, 
that  as  the  plaintiff  had  not  registered  his  conveyance  until  after 
suit  brought,  and  had  not  shewn  his  title  to  the  bank,  the  suit  must 
be  dismissed  without  prejudice  to  another  suit,  or  the  plaintiff 
must  pay  the  costs  up  to  and  including  the  hearing  in  any  event; 
(2)  by  the  plaintiff,  that  in  the  account  the  bank  must  credit  the 
plaintiff  with  the  whole  of  the  purchase  money  as  on  the  day  of 
sale. 

Knox  and  Ha/rvey,  for  the  plaintiff,  contended  that  s.  3  of  the 
Titles  to  Land  Act  (22  Vic.  No.  1)  had  repealed  the  provisions  as 
to  registration  in  s.  81  of  5  Vic.  No.  9. 

On  the  form  of  the  account  they  cited  Hickey  v.  Hey  don  (1). 

Lingen,  for  the  defendant  bank,  contended  that  it  was  the  duty 
of  the  assignee  of  the  equity  of  redemption  to  produce  his  title  : 
James  v.  Biou  (2) ;  Tasker  v.  SmaU  (3)  ;  Evans  v.  Bagshaw  (4). 
The  plaintiff  had  no  title  when  the  suit  was  brought,  as  he  had 
not  registered  his  conveyance  from  the  Sheriff:  22  Via  No.  1,  s. 
3;  he  bad  only  a  conditional  title :  Hurst  v.  Hurst  (5). 

The  form  of  account  in  Hickey  v.  Heydon  (6)  was  wrong :  see 
Dwrts  Vendors  and  Purchasers  (p.  89) ;  the  power  of  sale  is  a 
special  power:  Fenton  v.  Blackwood  (7) ;  Sugden's  Vendors  and 
Purchasers  (p.  66) ;  Thurlow  v,  Mackeson  (8). 

Knox  in  reply.  The  demand  to  see  the  plaintiffs  title  was 
always  coupled  with  an  offer  of  54fi.,  which  we  regard  as  insuffi- 
cient The  special  power  of  sale  enables  the  mortgagee  to  sell 
and  take  a  mortgage  back  for  part  of  the  purchase  money  by  the 
same  transaction :  see  Dart's  Vendors  and  Purcliasers  (p.  90). 

Our,  adv.  wU. 

(1)  16  N.S.W.R.  Eq.  49.  (6)  9  Ch.  762, 

f2)  3  Swana.  234.  (6)  16  N.S.W.R.  Eq.  49. 

(.3)  3  M.  &  Cr.  63.  (7)  1  V.R.  Eq.  124. 

(4)  5  Cb.  340.  (8)  L.R.  4  Q.6.  97. 
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1897.  On  the  I9th  November,  the  following  judgment  was  read  by 

Ikvimo 

,;.  Manning,  C.J.  in  Eq.     This  was  a  suit  by  a  purchaser  of  an 

BankingTco  ^^^^^'7  ^^  redemption  against  the  mortgagjee  for  an  account  after 

ojr  Sydnbt.   sale,  claiming  that  the  mortgagee  had  been  overpaid.    This  was 

N    mher  10  ^^^'  ^^  i^jci,  denied  by  the  defendant  bank,  but  the  dispute  was 

as  to  how  the  account  was  to  be  taken,  the  plaintiff  contending 

that  the  defendants  must  be  charged  in  the  account  with  the 

whole  amount  receivable  under  the  contract  as  if  the  sale  had 

been  for  cash,  on  the  authority  of  Hickey  v.  Heydon  (1).    For  the 

defendants  it  was  contended  that  the  said  case  was  contrary  to 

law  and  should  not  be  followed,  and  secondly,  that  there  was  a 

distinction  in  the  powers  of  sale  in  the  two  cases  which  would 

compel  a  different  decision  in  this  case  in  any  event. 

I  stated  at  an  early  stage  of  the  argument  my  intention  to 
follow  Hickey  v.  Heydon  (1),  unless  it  could  be  distinguished,  as 
I  considered  it  very  undesirable  on  a  matter  of  such  importance 
to  conveyancers  and  the  public  that  there  should  be  divergent 
decisions  of  Judges  of  the  first  instance,  unless,  of  course,  it  was 
clear  beyond  a  shadow  of  doubt  that  the  first  decision  was  wrong. 

The  judgment  in  Hickey  v.  Heydon  (1)  was  not  reserved,  but 
it  was  delivered  after  the  day's  adjournment  without  hearing  the 
plaintiff's  counsel  in  reply,  and  his  Honour  expressed  himself  as 
being  quite  clear  on  the  subject. 

Whatever  view  I  might  be  inclined  to  take  were  the  matter  a 
res  integra,  it  would,  I  think,  ill  become  me  to  assume  the  posi- 
tion of  a  Court  of  Appeal  in  treating  as  wrong  the  clearly 
expressed  and  decided  opinion  of  so  able  a  Judge  as  the  late 
Chief  Judge  in  Equity,  and  though  I  am  prepared  to  admit  that 
there  is  a  great  deal  to  be  said  in  favour  of  the  defendants*  con- 
tention, I  think  I  ought  as  a  Judge  of  the  first  instance  to  con- 
sider myself  bound  by  Hickey  v.  Heydon  (1). 

What  I  understand  his  Honour  to  have  held  is  that  a  power  of 
sale  in  a  mortgage  is  an  enunciation  of  the  mortgagee  s  title  in 
selling,  and  that  when  the  power  is  taken  in  such  full  terms  it  is 
to  place  beyond  doubt  his  right  to  sell  in  such  a  way  as  he  thinks 
will  lead  to  the   realisation  of  his  security   in  the  simplest, 

(1)  16N.S.W.R.  Eq.  49. 
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quickest,  and  most  advantageous  manner  to  him ;  but  that  is  a        1897. 
question  of  title  only,  and  if  he  desires  to  treat  it  as  other  than      Ibvino 
a  cash  sale,  so  far  as  the  mortgagor  is  concerned,  special  provisions  commercial 

must  be  inserted  to  that  effect.  Banking  Co. 

OF  Sydney. 
As  I  am  quite  unable  to  see  that  the  additional  words  "  for 

cash  or  credit "  make  any  difference  between  the  power  of  sale     C.  J.  Eq. 

in  this  case  and  in  Hickey  v.  Heydon  (1),  so  far  as  to  affect  the 

grounds  upon  which  the  judgment  in  the  latter  case  was  founded, 

I  must  hold  that  the  account  of  tlie  mortgagor  must  be  credited 

with  the  full  amount  of  the  purchase  money,  not,  I  think,  from 

the  date  of  the  contract,  because  some  time  must  always   be 

allowed  for  inspection  of  title  and  completion,  but  from  the  day 

on  which  the  first  cash  payment  was  credited. 

On  the  pleadings  the  title  of  the  plaintiff  was  put  in  issue,  the 
defendant  properly  insisting  on  his"  right  to  see  that  the  right 
person  w&s  asking  for  an  account. 

In  proof  of  his  title  the  plaintiff  put  in  his  conveyance  from  the 
Sheriff,  but  though  everything  else  was  regular  it  appeared  that  the 
deed  had  not  been  registered.  This  defect  was  cured  at  once 
during  the  midday  adjournment,  but  the  defendants  objected 
that  the  plaintiff's  title  was  not  complete  until  registration,  and 
that  as  he  had  commenced  his  suit  without  perfecting  the  title 
he  must,  at  all  events,  be  ordered  to  pay  all  costs  up  to  the  time 
of  such  perfecting,  if  indeed  the  whole  suit  should  not  be  dis- 
missed with  costs,  and  certain  cases  were  cited  which  in  the  view 
I  take  it  is  unnecessary  for  me  to  refer  to. 

The  first  question  is,  whether  registration  is  now  necessary  at 
all? 

By  the  Act  5  Vic.  No.  9,  under  which  sales  of  equities  of 
redemption  were  provided  for  for  the  first  time,  a  number  of 
precautions  were  required  to  be  taken.  The  proviso  to  s.  31  runs 
as  follows  :  "  Provided  that  where  any  such  equity  or  equitable 
interest  shall  relate  to  real  estate,  a  deed  of  bargain  and  sale 
thereof,  or  of  such  defendants'  right  and  title  to  and  interest 
therein,  shall  be  executed  by  such  Sheriff  to  such  purchaser  and 
be  by  him  duly  registered  within  one  calendar  month  next  after 
such  sale."     By  the  Titles  to  Land  Act,  22  Vic.  No.  ],  a  number 

(1)  16  N.S.W.R.  Eq.  49. 
N.S.W.R.,  Vol.  XIX.,  Eq.  E 
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1897.       of  restrictions  were  removed,  and  s.  3  ends  thus,  "  and  no  such 
Ibvino      deed  shall  be  deemed  invalid  by  reason  only  of  non-registration 
CoMMBEciAL  within  one  calendar  month  as  now  prescribed  by  law." 
Bankino  Co.      j^  seems  to  me  that  these  words  are  quite  capable  of  being 

OP  Sydney.  ,  ,  ti  r  o 

read  either  as  doing  away  with  registration  altogether,  as  a  con- 
C.J.  Eg.  dition  precedent  to  the  title,  or  as  removing  only  the  necessity 
for  registration  within  one  calendar  month.  Possibly  the  latter 
reading  would  strike  most  minds  as  the  more  likely  one,  but  the 
question  would  still  remain  whether  the  proviso  as  to  registration 
would  not  then  become  directory  only.  If  time  ceased  to  be  of 
the  essence,  what  necessity  can  there  be  for  registration  at  all  as 
a  matter  of  title,  for  the  deed  can  be  registered  at  any  moment 
by  the  purchaser,  though,  of  course,  his  priority  may  be  affected? 
It  cannot  have  reference  to  notice,  for  it  has  been  decided  that 
registration  is  no  notice. 

Eut,  whatever  may  be  the  true  legal  position,  I  am  clear  that 
it  is  immaterial,  so  far  as  this  suit  is  concerned,  whether  the  final 
crown  was  put  on  the  title  by  registration  before  suit  or  not 
Had  there  been  no  other  question  between  the  parties  but  one  of 
title,  this  matter  might  possibly  have  been  different,  but,  in  snob 
a  case  as  this,  it  is  quite  sufficient  if  the  plaintiff  can  shew  a  good 
title  to  have  an  account  taken  before  his  case  is  closed,  because, 
beyond  all  question,  the  real  question  that  the  parties  came  to 
the  Court  to  determine  was  the  way  in  which  the  accounts  were 
to  be  taken.  Test  the  matter  in  this  way :  Had  there  been 
no  question  at  all  as  to  the  amount  for  which  the  mortgagee 
was  liable  to  the  mortgagor  or  his  assignee,  the  plaintiff  would 
naturally  have  had  to  produce  his  "  bargain  and  sale  "  before  he 
could  get  the  money.  If  the  objection  as  to  non-registration 
were  taken,  that  would  be  put  right  in  five  minutes  and  another 
demand  made.  Here  the  defendants  never  offered  to  pay  the 
proper  amount  according  to  the  plaintiff^s  contention.  If,  eventu- 
ally, it  turns  out  that  the  amount  actually  offered  by  the  defen- 
dant was  correct,  then  the  whole  question  of  costs  can  be  dealt 
with,  but  not,  in  my  opinion,  till  then. 

I  must,  therefore,  direct  an  account  with  a  declaration  that  the 
defendant  is  to  be  charged  with  the  full  amount  of  the  purchase 
money  in  his  accounts  as  on  April  12th,  1894,  and  I  reserve  all 
further  directions  and  all  costs,  and  leave  open  all  (juestions  that 
may  be  raised  on  taking  the  accounts. 
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After  the  judgment  had  been  delivered  as  above,  and  before       I8»8. 
the  decree  was  drawn  up,  the  plaintiff's  solicitor  informed  the      Ibying 
defendants   that  the  plaintiff  would  not  insist  upon  his  rights  commbbcial 
under  that  portion  of  the  judgment  that  declared  that  the  purchase  Banking  Co. 
money  must  be  given  credit  for  in  toto  on  the  12th  April,  1894, 
and  that  he  was  willing  that  the  costs,  if  any,  incurred  by  the 
defendants  in  consequence  of  his  contention  at  the  hearing  on 
that  point  should  be  deducted  from  the  costs  which  the  defendants 
would  be  ultimately  ordered  to  pay  to  the  plaintiff;  or  that  the 
question  of  costs  should  be  determined  on  further  consideration 
when  the  whole  costs  of  the  suit  would  be  dealt  with ;  the  decree 
would  be  drawn  up  as  pronounced,  but  the  plaintiff  undertook 
unreservedly  to  have  the  accounts  taken  as  contended  for  by 
the  defendants.    The  defendants  replied  that  as  the  decree  would 
have  to  be  drawn  up  as  pronounced  the  plaintiff^s  offer  was 
insufficient;    they  accordingly  instituted  an  appeal   upon  the 
following  grounds : — 

1.  The  sale  by  the  bank  was  in  strict  pursuance  of  the  power 
eontained  in  the  mortgage  given  by  the  plaintiff^s  predecessors 
in  title. 

2.  Such  sale  was  therefore  made  with  the  authority  of  the 
mortgagor,  and,  therefore,  it  cannot  be  said  that  the  sale  was 
made  behind  the  mortgagor's  back,  or  that  he  had  nothing  to  do 
with  it. 

3.  The  power  of  sale  was  a  special  and  not  general  power. 

4.  A  mortgagee  selling  under  a  power  can  only  be  charged 
with  the  moneys  arising  on  the  sale  as  and  when  they  are  paid 
to  the  mortgagee. 

5.  The  mortgagee  is  not  the  dd  credere  agent  of  the  mortgagor 
in  the  exercise  of  the  power  of  sale. 

6.  The  interest  payable  by  the  mortgagor  to  the  mortgagee  bears 
no  rektion  to  the  interest  paid  by  the  purchaser  to  the  mortgagee. 
The  first  is  a  payment  for  the  use  of  the  mortgagee's  money,  the 
second  is  a  payment  for  the  use  of  the  mortgagor's  land  until  the 
purchase  money  is  fully  paid,  and  is  in  the  nature  of  rent. 

■ 

Sir  Julian  Salomona,  Q.C.,  and  Lingen,  appeared  in  support 
of  the  appeal ;  no  fresh  cases  were  cited. 
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1898.  Knox  and  Harvey,  for  the   plaintiff,  did  not    oppose  the 

Irving      substance  of  the  appeal,  but  contended  that  the  appellants  were  not. 

CoMMKBciAL  ^'^^^^^^^  ^  their  costs  of  the  appeal  after  the  plaintiffs  submission. 

Banking  Co.      Without  calling  on  the  appellant's  counsel  to  reply, 

The  Chief  Justice.  The  plaintiff  in  this  case  was  the  pur- 
chaser from  the  Sheriff  of  the  equity  of  redemption  of  certain 
land,  which  was  mortgaged  to  the  defendant  bank.  The  power 
of  sale  in  that  mortgage  is  of  a  very  special  kind,  not  found,  so 
far  as  I  am  aware,  in  any  English  precedents,  but  peculiar  to  this 
colony,  and  possibly  to  the  other  colotiiS^s ;  it  was  in  the  following 
tenns : — (His  Honour  read  the  power  of  sale  and  continued). 

In  the  year  1895,  the  case  of  Hickey  v.  Heydon  (1)  came 
.  before  Mr.  Justice  Owen,  who  was  then  Chief  Jvdge  in  Equity, 
arising  out  of  a  mortgage  containing  a  power  of  sale,  not  exactly 
in  the  same  terms  as  the  power  in  the  present  case,  but  one  that 
certainly  gave  the  mortgagee  power  to  sell  on  cash  or  credit, 
though  not  in  such  express  terms  as  the  present  power.  From 
the  judgment  delivered  in  that  case,  it  does  not  appear  that  his 
^  Honour's  attention  was  pointedly  called  to  the  express  terms  of 

that  power;  his  Honour,  however,  seems  to  have  felt  himself 
bound  by  certain  English  authorities,  and  by  a  passage  in  Lord 
jS^.  Leonards*  work  on  Vendors  and  Purchasers;  and  he  held 
that,  though  the  mortgagee  had  sold  on  terms,  he  must  be  taken 
to  have  received  into  his  hands  the  whole  of  his  purchase  money 
as  and  from  the  date  of  the  contract  for  the  sale,  and  that 
he  would  have  to  account  to  the  mortgagor  as  and  from  that 
date,  although  the  payments  might  have  been  spread  over 
several  years.  In  the  present  case,  Mr.  Justice  Manning,  as  a 
Judge  of  first  instance,  did  not  feel  called  upon  to  overrule  the 
decision  of  another  Judge  of  the  first  instance,  and  one  of  such 
experience  in  such  matters  as  Mr.  Justice  Otven,  though  it  is 
clear  and  manifest  to  me  from  the  terms  of  the  judgment  now 
appealed  against  that  he  felt  some  difficulty  with  respect  to  the 
judgment  in  Hickey  v.  Heydon  ( I );  he,  however,  thought  it  better 
to  leave  it  to  this  CoUrt  to  decide  whether  that  case  was  to  be  taken 
as  a  binding  authority  or  not,  in  reference  to  a  power  of  sale 
couched  in  such  terms  as  that  in  this  case. 

(1)  16  N.S.W.R.  Eq.  49. 
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With  the  utmost  respect  for  any  decision  given  by  Mr.  Justice        1898. 
OweTif  particularly  in  a  matter  of  equity,  I  am  clearly  of  opinion      Irvino 
that  the  law  as  laid  down  in  Hickey  v.  Hey  don  (1)  is  not  applicable  coMiraEciAL 
to  a  mortfifafife  containinsf  such  a  power  of  sale  as  the  present.    I  Banking  Co. 

^\^  »  r  ^  OF  Sydney. 

am  of  opinion  that  under  such  a  power  the  mortgagee  is  entitled, 

not  merely  as  between  himself  and  the  purchaser,  but  as  between  The  C.J. 
himself  and  the  mortgagor,  to  sell  on  credit  according  to  the 
terms  of  his  agreement  with  the  mortgagor ;  and  so  long  as  he 
sells  honestly  and  bona  fide  on  credit  on  the  best  terms  reason- 
ably obtainable,  he  is  only  bound  to  give  credit  to  the  mort- 
gagor in  his  account  as  and  when  he  receives  the  money,  and 
is  not  liable  for  the  whole  purchase  money  from  the  date  of 
sale.  It  might  be  that  he  would  never  receive  the  outstanding 
balance  of  the  purchase  money  from  the  purchaser ;  it  might  be 
that  the  mortgagee  sold  at  a  time  when  the  land  was  very  high 
in  value,  and  before  the  period  of  credit  had  expired  it  might 
become  so  depreciated  as  not  to  be  worth  the  amount  remaining 
due  upon  it,  seeing  which  the  purchaser,  not  being  in  a  position 
to  pay  anything,  might  abandon  his  contract.  Nevertheless, 
according  to  the  argument  submitted,  the  mortgagee  would  be 
liable  for  the  whole ;  which  amounts  to  this,  that  the  mortgagee 
selling  on  credit  according  to  the  terms  of  the  mortgage  never- 
theless guarantees  that  the  purchaser  will  carry  out  his  contract. 

I  am  of  opinion  that  under  such  a  covenant  for  sale  as  this  the 
mortgagee  is  only  bound  to  give  credit  for  the  purchase  money  as 
he  receives  it. 

That  does  not,  however,  dispose  altogether  of  this  appeal.  It 
appears  that  this  matter  was  fully  argued  before  Mr.  Justice 
Manning^  who  reserved  judgment,  and  sixteen  days  after  the 
hearing  gave  the  decision  now  appealed  against.  After  the  judg- 
ment the  plaintiff,  for  the  first  time,  discovered  that  to  take  the 
accounts  on  the  basis  of  the  whole  purchase  money  being  paid  on 
the  12th  April,  1894,  instead  of  half  then,  and  the  balance  in  two 
instalments,  was,  under  the  circumstances  of  the  case,  rather  less 
favourable  to  him,  and,  accordingly,  after  the  decree  had  been 
pronounced,  he  gave  notice  to  the  defendants  that  he  was  willing 
to  let  the  matter  go  before  the  Master,  and  to  have  the  account 

(1)  16  N.S.W.R.  Eq.  49. 
N.8.W.R.,  VoL  XIX.,  Eq.  P 
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1898.  taken  as  the  defendants  had  contended.  A  long  correspondence 
Ibvino  ensued,  the  upshot  of  which  was  that  the  defendants  filed  their 
CoMMKBGiAL  fi*??®*^!  ^^  ordcr  to  get  the  law  determined  whether  they  were 
^of'sydney^'  bound  by  the  decision  in  Hickey  v.  Hey  don  (l),and  whether  the 
decree  in  this  case  following  that  decision  is  right. 
The  C.J.  It  is  now  contended  that  under  the  circumstances,  althoa^^h 
we  may  grant  the  appeal,  the  plaintiff  ought  not  to  be  ordered  to 
pay  the  costs,  indeed  that  the  defendants  should  be  ordered  to 
pay  them.  Well,  my  opinion  is  that  the  defendants  are  entitled 
to  their  costs ;  costs  are  not  given  against  a  party  as  a  punishment, 
but  as  compensation  to  the  successful  party.  Someone  must 
bear  the  costs,  and  although  it  may  be  a  hard  matter  on  the 
plaintiff,  it  would  be  harder  still  on  the  defendants  if  they  were 
deprived  of  the  fruits  of  their  success  in  this  casa  The  plaintiff 
is  not  entitled  to  say  to  the  defendants : — "  You  ought  not  to 
have  appealed  in  this  case  when  we  undertook  to  go  before  the 
Master  and  submit  to  your  view  of  taking  the  account;  yon 
ought  not  to  have  appealed  to  have  that  decision  set  right,  and 
you  ought  to  have  allowed  that  decision  to  stand  as  a  record  of 
the  Court  for  all  time,  and  as  a  decision  against  you."  knd 
unless  the  plaintiff  can  say  that,  I  do  not  see  how  he  can  success- 
fully contend  that  he  should  not  pay  the  defendants'  costs. 

I  am  of  opinion,  therefore,  that  this  appeal  should  be  allowed 
with  costs. 

Stephen,  J.  On  the  main  point  I  cordially  agree  with  his 
Honour  The  Chief  Justice. 

On  the  question  of  costs,  it  appears  that  the  plaintiff  in  the 
Court  below  consistently  opposed  the  contention  of  the  defen- 
dants as  to  the  basis  of  the  account,  and  even  now  I  do  not 
gather  that  he  admits  the  defendants  are  right,  he  merely  says 
he  will  not  argue  that  they  are  wrong.  He  now  seeks  to 
deprive  the  defendants  of  their  costs  of  shewing  that  there 
should  no  longer  appear  on  the  records  of  this  Court  a  decree 
which  says  in  this  particular  matter  that  the  defendants  were 
wrong.  It  appears  to  me,  in  the  absence  of  any  authority  to  the 
contrary,  that  the  defendants  must  have  a  right  to  have  it  on 

(1)  16  N.S.W.R.  £q.  49. 
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record  that  in  this  particular  transaction  they  have  acted  in       i898. 
accordance  with  the  law.  lavnra 

The  position  which  the  plaintiff  would  place  us  in,  if  not  in  Comm^kboial 
this  case,  in  some  other,  would  be  that  this  Court  upon  an  appeal  Banking  Co. 
would  have  to  discuss  the  bearing  of  possibly  a  voluminous 
correspondence  to  determine  on  its  construction  how  far  the    Stephen  J. 
appellant  is  bound  by  the  respondent's  offer,  whether  a  binding 
a^eement  is  disclosed  in  the  letters,  and  so  forth.     I  do  not 
think  that  is  a  position  into  which  this  Court  should  be  put.     I 
certainly  see  it  is  a  hardship  on  the  plaintiff  if  he  was  willing  to 
do  what  the  defendants  wanted.     However  that  may  be,  it  is  a 
novel' point,  and  the  plaintiff  has  not  satisfied  me,  as  he  was 
bound  to  do,  that  the  defendants  should  be  deprived  of  their 
right  of  appeal,  and  having  been  successful  that  they  should  be 
deprived  of  their  costs. 

A.  H.  Simpson,  J.  I  entirely  concur  on  the  main  point,  which 
seems  to  have  been  actually  decided  in  Bank  of  N.S,  W,  v.  Taylor 
(1).  I  have  some  doubt  on  the  question  of  costs,  and  if  the  matter 
rested  with  me  alone,  I  should  have  preferred  to  consider  my 
judgment  on  the  point ;  I  do  not,  however,  feel  inclined  to  differ 
from  their  Honours.  The  main  point  that  weighs  with  me  is, 
that  immediately  after  the  decree  is  made,  the  plaintiffs  solicitors 
write  saying  that  they  have  taken  the  trouble  to  analyse  the 
accounts  and  find  the  defendants'  contention  is  really  in  their 
favour,  and  they  are  therefore  willing  to  have  the  accounts  taken 
as  the  defendants  contend. 

Under  these  circumstances,  €ks  the  plaintiff  is  really  responsible 
for  the  making  of  the  erroneous  decree,  which  has  to  be  set  right, 
it  appears  to  me  only  fair  that  he  should  pay  the  costs  of  so 
dobg. 

Solicitors  for  the  plaintiff:  Johnson,  Minter,  Simpson  Jk  Co, 
Solicitors  for  the  defendants :  Gape,  Kent  Jk  Oaden. 

(1)  2N.S.W.  L.R.  lis. 


P  2 


64  CASB8  IN  ESQUITY.  [N.S.W.R. 


ATTORNEY-GENERAL  «.  WALTERS  and  Othbbs. 

1898.         Crown  lands— Crown  Lands  Act  of  1884  (48  Vic,  No,  18),  ss,  13,  14,  20,  39- 
-zz      ,  jj   -Q  Rtfertnce  as  to  question  o/forfeiiure. 

AprU  1.  QnestioDB  of  **  lapse,"  "  voidance,"  and  *<  forfeitnra,"  which  the  Minister  mj 

refer  to  the  Land  Board  under  s.  20  of  the  Crown  Lands  Act  of  1884,  are 
J.  C*  questions  of  fact  to  be  determined  by  the  Board  after  a  trial  under  8.  14.  Upon 
the  questions  of  fact  being  determined  by  the  Board,  the  responsibility  of 
determining  whether  the  land  shall  be  forfeited  for  non-compliaDoe  with 
conditions  rests  with  the  Minister  ;  and  this  whether  the  land  has  been  taken  np 
prior  to  the  Crown  Lands  Act  of  1884,  or  not.  Decision  of  the  Full  Coart  (The 
Chief  Justice  and  Cohen,  J.  ;  Manning,  J.,  dissentierUe)  reversed ;  decree  of 
Owen,  C.J.  in  Eq.,  restored. 

This  was  an  appeal  from  the  decision  of  the  Full  Court,  which 
is  reported  in  17  N.S.  W.R.  Eq.  105.  The  main  points  in  dispute 
were,  whether  an  informal  reference  from  the  Minister  for  Lands 
to  the  Land  Board  directing  an  enquiry  as  to  fulfilment  of  con- 
ditions as  to  improvements,  was  a  reference  under  s.  13  or  s.  20 
of  the  Crown  Lands  Act  of  1884 ;  and  also  as  to  power  of  the 
Minister  to  declare  a  forfeiture.  The  facts  will  be  found  set  out 
in  detail  in  the  report  in  17  N.S.W.R  Eq.  105,  and  are  also 
summarised  in  the  judgment  of  the  Privy  Council. 

Vaughan  Hawkins  (Cozens  Hardy,  Q.C.,  with  him),  for  the 
Attorney-General,  the  appellant. 

The  respondent  Black  did  not  appear. 

April  1.         Judgment  was,  on  the  1st  April,  delivered  by 

Lord  Macnaghten.  The  Crown  in  this  case  seeks  to  recover 
certain  lands  in  the  parish  of  Cumbertine  in  the  county  of 
Camden,  which  were  the  subject  of  two  conditional  purchases— 
an  original  conditional  purchase  of  400  acres  on  the  2l8t  of  June, 
1883,  and  an  additional  conditional  purchase  of  44^  acres  on  the 
28th  of  February,  1884.  The  contention  of  the  Crown  is  that 
the  lands  became  liable  to  forfeiture  and  have  been  duly  forfeited 

♦  Present :  Thf  Lord  Chanckllor  (Lord  Halsburt),  Lord  Herschsll,  Lord 
Macnaohten,  Lord  Morris  and  Sir  Richard  Couch. 
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for  non-compliance  with  the  statutory  conditions  in  regard  to        1898. 
improvements.     The  original  selector  or  conditional  purchaser    Attorney 
was  one  Moore.     In  1888  he  transferred  his  purchases  to  one  ^ 

Walters,  apparently  by  way  of  mortgage.     In  December,  1890,    Waltkbs. 
he  conveyed  the  equity  of  redemption  to  the  respondent  Black.        Lord 
Moore  and  Walters  have  both  been  disposed  of.     The  respondent  -«^*<^»'^"^^' 
Black,  who  is  in  possession  of  the  land,  resists  the  claim  of  the 
Crown  on  the  ground  that  the  proceedings  on  the  part  of  the 
Crown  were  unauthorised  and  irregular,  and  that  the  alleged 
forfeiture  was  therefore  invalid.      In   the  Courts  below  some 
question  was  raised  or  suggested  as  to  the  position  of  the  respon- 
dent Black.     But  for  the  purposes  of  this  case  it  may  be  assumed 
that  he  duly  became  entitled  to  Moore's  condit^jional  purchases 
subject  to  the  statutory  conditions  attached  thereto. 

The  conditional  purchases  having  been  made  before  the  1st  of 
January,  1885,  when  the  Crown  Lands  Act  of  1884  came  into 
force,  the  conditions  with  regard  to  improvements  applicable  to 
the  case  under  the  combined  operation  of  the  Crown  Lands 
(Alienation)  Act  of  1861,  and  the  amending  Acts  of  1875  and 
1880,  were  that  the  lands  should  be  improved  to  the  value  of  68. 
per  acre  within  three  years,  and  of  lOs.  per  acre  within  five  years 
after  the  purchase ;  but  the  Act  of  1875,  s.  17,  provided  that  the 
period  of  three  years  might  be  held  to  commence  from  the  date  of 
the  survey  of  the  lands  conditionally  purchased. 

Sect.  18  of  the  Act  of  1861  declared  that  on  default  of  a  com- 
pliance with  the  requirements  of  that  section,  which  included  a 
condition  as  to  improvements  to  some  extent  varied  by  subsequent 
enactments,  the  land  conditionally  purchased  should  "  revert  to 
Her  Majesty,"  an  expression  which  in  the  Act  of  1880  and  in 
subsequent  Acts  is  treated  as  equivalent  to  the  expression 
"become  liable  to  forfeiture."  The  Act  of  1861  provided  no 
machinery  for  determining  or  investigating  any  question  between 
a  conditional  purchaser  and  the  Minister  in  charge  of  Crown 
lands.  By  the  Act  of  1861,  as  amended  by  the  Act  of  1875,  the 
requirements  of  &  18  of  the  former  Act  were  to  be  held  to  have 
been  complied  with  on  a  statutory  declaration  being  made  as 
therein  prescribed,  and  ''on  the  Minister  being  satisfied,"  and 


Wai/tsks. 
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1898.       thereupon  on  payment  of  the  balance  of  the  purchase  money  the 

Attorney    grant  in  fee  was  to  issue. 
General 

V,  By  the  Act  of  1875,  s.  26,  the  Governor  in  Council  was  em- 

powered to  appoint  a  commissioner  to  whom  should,  in  case  of 
Lard  dispute  Or  question,  and  might  in  every  case,  be  referred  by  the 
"^^*"*^  *"■  Minister  the  claim  of  a  conditional  purchaser  to  a  grant,  and 
complaints  by  any  person  that  a  conditional  purchaser  had  not 
fulfilled,  or  was  not  fulfilling,  the  condition  as  to  improvements. 
The  commissioner  was  to  hear  evidence  in  open  Court  and  report 
to  the  Minister.  The  Act,  however,  did  not  contain  any  provision 
making  the  commissioner's  report  final  as  between  the  parties, 
or  in  any  way  binding  upon  the  Minister.  Both  before  and  after 
the  Act  of  1875  it  was  held  that  the  action  of  the  Minister  in 
declaring  a  forfeiture  for  non-compliance  with  statutory  con- 
ditions, might  be  questioned  at  law,  and  that  if  it  were  so 
questioned  it  was  incumbent  on  the  Minister  to  prove  that  the 
forfeiture  was  justified. 

The  Act  of  1884  repealed  the  previous  Acts,  but  it  contained 
a  provision  (s.  2b)  to  the  effect  that  notwithstanding  such  repeal 
all  rights  accrued  and  obligations  incurred  and  imposed  under  or 
by  virtue  of  any  of  the  repealed  enactments  should,  subject  to 
any  express  provisions  of  that  Act  in  relation  thereto,  remain 
unaffected  by  such  repeal. 

The  Act  then  proceeded  to  re-enact  the  repealed  code  of  land 
legislation  with  various  modifications  and  amendments.  In  place 
of  the  provisions  relating  to  the  appointment  of  a  commissioner 
under  the  Act  of  1875,  it  contained  a  group  of  sections  (ss.  11-20) 
providing  for  the  establishment  of  Local  Land  Boards,  and  defin- 
ing their  duties,  mode  of  procedure,  and  powers.  Sect  13  pro- 
vided that  in  addition  to  the  matters  thereinafter  ''  required  or 
permitted  to  be  made  the  subject  of  adjudication  .  .  .  inquiry 
or  report  by  Local  Land  Boards,"  it  should  be  the  duty  of  every 
Land  Board  to  hear,  examine,  and  report  to  the  Minister  upon 
(among  other  things)  : — 

"  (11.)  Any  complaint  or  question  as  to  the  non-fulfilment  of 
any  condition  of  residence  or  improvement  by  a  conditional  pur- 
chaser under  any  of  the  said  repealed  Acts." 
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Then  followed  provisions  regulating  procedure.     Every  Local        1898. 
Land  Board  was  to  hear  and  determine  all  complaints  and  other    Attorney 


matters  brought  before  it,  and  was  to  conduct  all  inquiries  sitting     ^^^^^^ 
&)  in  open  Court,  with  power  to  take  evidence  on  oath,  and  to    "^altbks. 
compel  attendance  of  witnesses,  the  procedure  being  the  same  as        Lord 
the  procedure  before  a  Court  of  Petty  Sessions.     The  decision  of  ^<^''^9hien, 
the  Board  was  to  be  given  in  open  Court,  and  immediately  after 
adjudication  or  decision  upon  any  case,  the  chairman  of  the  Board 
was  to  forward  all  papers  connected  with  the  case,  together  with 
any  report  required  thereon  to  the  Minister.     Sects.  18  and  19 
provided  for  an  appeal  to  the  Minister.     But  these  two  sections 
were  repealed  by  the  Act  of  1889,  which  established  a  Land 
Court  for  the  hearing  of  appeals,  and  for  other  purposes.     Sect. 
20  of  the  Act  of  1884,  on  which  the  question  in  this  case  mainly 
depends,  is  in  the  following  terms : — 

"  20.  Any  question  of  lapse,  voidance,  or  forfeiture,  whether 
arising  under  this  Act  or  any  of  the  said  repealed  Acts,  may  be 
by  the  Minister  referred  to  the  Local  Land  Board,  and  the  deci- 
sion thereon  of  the  said  Court  shall,  unless  appealed  from  in  the 
prescribed  manner,  be  final." 

Sect.  136  provided  that  every  forfeiture  of  land  conditionally 
purchased  whether  under  that  Act  or  any  of  the  said  repealed 
Acts  should  be  deemed  to  operate  as  a  forfeiture  of  all  additional 
conditional  purchases  held  in  virtue  of  such  first  mentioned  lands, 
and  that  whenever  any  land  should  be  forfeited  under  that  Act 
such  land  should  become  Crown  land  and  might  be  dealt  with  as 
such,  but  no  forfeiture  of  any  purchase  under  that  Act,  or  any 
Act  thereby  repealed,  was  to  take  efiect  until  the  expiration  of 
thirty  clear  days  after  notification  of  such  forfeiture  in  the 
Gazette. 

In  1887,  the  Minister  for  Lands  directed  that  the  period  of 
three  years  within  which  improvements  to  the  value  of  six  shil- 
lings per  acre  were  to  be  made  on  the  lands  comprised  in  Moore's 
conditional  purchases  should  be  held  to  commence  from  the  date 
of  the  survey  which  had  been  finally  approved  on  the  26th  of 
February,  1885. 

On  the  18th  of  June,  1888,  at  the  instance  of  the  Minister,  the 
Local  Land  Board  held  an  inquiry,  and  having  taken  evidence 
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1898.  found  that  improvements  to  the  value  of  six  shillings  an  acre  had 

Attorney  been  placed  upon  the  land  within  three  years  from  the  date  of 

General  ^j^^  acceptance  of  the  survey  by  the  Surveyor  General.    It  is 

Walters,  common  ground  that  this  inquiry  was  held  under  s.  20  of  the 

^^^^  Act  of  1884,  and  that  the  decision  upon  it  became  final  under 

Macnaghten    that  section. 

On  the  4th  of  August,  1891,  the  period  of  five  years  allowed 
for  completion  of  the  improvements  having  expired  since  the 
former  proceedings,  the  Minister  further  referred  to  the  Local 
Land  Board,  in  addition  to  certain  questions  which  are  not  now 
material,  the  question  whether  the  condition  of  improvements  to 
the  value  of  ten  shillings  per  acre  had  been  fulfilled  or  not 
Notice  to  appear  on  the  investigation  before  the  Land  Board  was 
duly  served  upon  the  respondent  Black.  He  appeared  by  a  soli- 
citor, and  objected  to  the  proceedings. 

The  inquiry  by  the  Land  Board  took  place  on  the  28th  of 
October,  1891,  and  four  subsequent  days.  On  the  I4th  of 
December,  1891,  the  Local  Land  Board  gave  their  decision  as 
follows : — "  Having  taken  evidence  and  inquired  into  the  said 
matter  *we  find  that  400  acres  contained  in  C.  P.  83,  11 '(the 
original  conditional  purchase)  '  never  was  improved  to  the  value 
of  200i.,  and  that  44  J  acres  contained  in  C.P.  84,  7 '  (the  additional 
conditional  purchase)  '  never  was  improved,' "  and  they  reported 
to  the  Minister  accordingly. 

Walters  appealed  against  the  finding  of  the  Local  Land  Board. 
The  respondent  Black  was  served  with  notice  of  the  appeal,  but 
did  not  appear.  On  the  10th  of  June,  1892,  the  Land  Court 
dismissed  the  appeal. 

On  the  10th  of  August,  1892,  the  then  Minister  for  Lands 
approved  of  the  forfeiture  of  Moore's  conditional  purchases. 
Notice  of  forfeiture  appeared  in  the  Government  Gazette  of  the 
21st  of  September,  1892. 

On  the  8th  of  August,  1894,  the  Attorney-General  filed  an 
information  in  equity  in  the  Supreme  Court  against  the  respon- 
dents Walters  and  Black,  and  the  respondent  CoflBU,  a  caretaker, 
in  possession  on  behalf  of  Black,  praying  that  the  title  of  the 
Crown  to  the  land  in  question  might  be  established  and  that 
Black  and  Coffill  might  be  ordered  to  deliver  up  possession. 
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Walters  appeared  and  submitted  to  such  decree  as  the  Court        i^^^- 

should  think  fit  to  make.     Coffill  disclaimed.     The  respondent  Attornky 
Black  filed  a  statement  of  defence,  claiming  to  be  entitled  to  the         v. 

land  as  purchaser  for  value.     He  denied  that  the  Local  Land  *^^'^"*s. 
Board  duly  investigated  the  questions  referred  to  it  as  alleged        Lord 

in  the  information.  Macnaghten. 

On  the  13th  of  December,  1895,  the  Chief  Judge  in  Equity 
made  a  decree  in  accordance  with  the  prayer  of  the  information. 

The  respondent  Black  appealed  to  the  Full  Court.  On  the  3rd 
of  July,  1896,  the  Full  Court  {Barley,  C.J.,  Cohen,  J.;  Manning^ 
J.,  dissenting)  reversed  the  decree  as  against  Black  and  dismissed 
the  information.  The  Chief  Justice  held  that  the  power  of  the 
Minister  to  declare  a  forfeiture  has  been,  since  the  repeal  of  s.  18 
of  the  Act  of  1884,  by  the  Act  of  1889,  "  completely  swept  away." 
He  thought  that  the  finding  of  the  Local  Land  Board  of  the  14th 
of  December,  1891,  was  a  finding  upon  a  reference  under  s.  13, 
and  not  under  s.  20  of  the  Act  of  1884,  and  that,  being  under  s. 
1.^,  it  bound  no  one.  His  view  was  that  the  Minister,  if  he 
pleased,  might  have  disregarded  it  altogether,  but  that  if  he  still 
thought  that  the  case  was  one  that  justified  a  forfeiture,  the  only 
course  open  to  him  was  to  refer  the  question  of  forfeiture  to  the 
Land  Board,  "  which  tribunal  may,"  he  said,  "  in  their  judicial 
discretion  refuse  to  decide  in  favour  of  a  forfeiture,  notwith- 
standing that  they  had  already  reported  according  to  the  fact 
that  the  condition  of  improvements  had  not  been  complied  with." 

Their  Lordships  are  unable  to  accept  the  conclusions  of  the 
Full  Court.  They  agree  in  the  opinion  of  the  Chief  Judge  in 
Equity,  and  in  the  very  able  and  careful  judgment  of  Manning, 
J.  They  think  that  the  reference  which  resulted  in  the  findings 
of  the  14th  December,  1891,  must  be  taken  to  have  been  made 
tinder  the  provisions  of  s.  20  of  the  Act  of  1884.  They  are  unable 
to  agree  with  The  Chief  Justice  in  thinking  that  the  power  of 
the  Minister  to  declare  a  forfeiture  has  been  swept  away,  nor 
can  they  agree  in  his  view  that  a  judicial  discretion  to  refuse  to 
decide  in  favour  of  a  forfeiture  has  been  committed  to  the  Land 
Board, 

The  reference  to  the  Local  Land  Board  was  certainly  not  made 
in  that  precise  and  careful  way  in  which  one  would  expect  an 
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^S^^'       important  Government  Department  to  conduct  its  business.    But 

Attorney    there  can  be  no  doubt  as  to  the  meaning  of  the  reference.    The 

t7.  Local  Land  Board  had  adjudicated  under  s.  20  on  the  question 

Walters.    ^^^^^3,,  ^^e  required  improvements  had  been  made  within  the 

Lord  period  of  three  years.  Their  decision  on  that  point  was  final. 
Mcumaghun.  fj^^  period  of  five  years  had  expired,  and  the  time  had  come  for 
completing  the  investigation.  The  papers  were  sent  back  in  a 
somewhat  slovenly  fashion,  but  with  an  intimation  to  the  Land 
Board  of  the  issues  on  which  their  opinion  was  desired.  The 
matter  on  which  the  Minister  required  their  report  fell  properly 
under  s.  20.  An  inquiry  without  the  element  of  finality  would 
have  been  idle,  and  might  have  been  a  great  hardship  on  the 
conditional  purchaser.  The  Land  Board  conducted  the  investi- 
gation in  a  regular  and  formal  manner,  and  they  reported  to  the 
Minister  the  decision  at  which  they  arrived.  The  Act  of  18b4 
does  not  prescribe  any  particular  form  of  reference  under  s.  20. 
There  seems  to  be  no  reason  why  a  decision  upon  a  reference 
framed  in  the  words  of  sub-s.  II.  of  s.  13,  though  not  containing 
anything  pointing  directly  and  in  terms  to  s.  20,  should  not  be 
final  under  the  provisions  of  that  section  if  the  question  is  really 
a  question  of  forfeiture,  that  is,  an  issue  of  fact,  which,  if  deter- 
mined against  the  conditional  purchaser,  would  render  the 
purchase  "  liable  to  forfeiture." 

Questions  of  " lapse,"  "voidance,"  and  "forfeiture,"  which  may 
be  referred  to  the  Land  Board  under  s.  20,  are,  in  their  Lordships' 
opinion,  questions  of  fact  to  be  determined  by  the  Board  after  a 
trial  held  in  manner  prescribed  by  s.  14.  "  Voidance,"  to  give  an 
example,  would  include  a  case  where  the  Legislature  has  declared 
that  in  a  certain  event  the  purchase  "  shall  become  void,"  as,  for 
instance,  under  s.  7  of  the  Act  of  1875,  in  the  case  of  a  false 
statement  as  to  the  age  of  the  applicant  for  a  conditional 
purchase.  "Lapse"  applies  to  cases  where  the  conditional 
purchase  has  been  abandoned  as  mentioned  in  s.  17  of  the  Act  of 
1875.  In  both  these  cases  the  determination  of  the  Land  Board, 
as  Manning,  J.,  observes^  must  be  simply  a  determination  on  a 
question  of  fact.  Why  should  it  be  otherwise  in  the  case  of 
forfeiture  ?  The  Local  Land  Board  have  simply  to  determine 
whether  the  statutory  requirements  have  been  complied  with  or 
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not    If    those  requirements  are  found  to  have  been  complied  1898. 

with,  the  power  of  the  Minister  to  declare  a  forfeiture  for  non-  attorney 

compliance  is  at  an  end.     If  the  finding  is  the  other  way,  the  General 

discretionary  power  of  declaring  a  forfeiture  with  all  responsi-  Walters. 
bility  rests  with  the  Minister.     It  must  be  so  as  Manning,  J., 

Lord 

points  out  in  cases  of  forfeiture  of  conditional  purchases  under  Macnaghten. 
the  Act  of  1884.  For  s.  39  of  the  Act  of  1884,  which  applies  to 
conditional  purchases  under  that  Act,  declares  that  if  the  Local 
Land  Board  shall  report  to  the  Minister  that  after  due  enquiry 
held  by  such  Board,  the  conditions  prescribed  have  not  been  duly 
fulfilled,  "  it  shall  be  lawful "  for  such  Minister  to  declare  the 
conditional  purchase  to  be  forfeited.  The  discretion  by  that 
section  is  given  to  the  Minister,  and  to  no  one  else.  In  the 
absence  of  any  distinct  provision  making  a  difference  between 
conditional  purchases  under  the  Act  of  1884,  and  those  under 
the  earlier  Acts,  it  is  diflScult  to  suppose  that  the  Legislature 
could  have  intended  that  in  the  one  case  the  discretion  should 
rest  with  the  Land  Board,  and  in  the  other  with  the  Minister. 

Their  Lordships  are  of  opinion  that  the  judgment  under  appeal 
should  be  reversed,  and  the  appeal  to  the  Full  Court  dismissed 
with  costs,  and  the  judgment  of  the  Chief  Judge  in  Equity 
restored,  and  they  will  humbly  advise  Her  Majesty  accordingly. 

As  the  difficulty  in  this  case  is  mainly  due  to  the  carelessness 
of  the  Lands  Department,  their  Lordships  think  that  the  appellants 
should  bear  their  own  costs  of  this  appeal. 
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FLOWER  AND  Othebs  v.  OWEN  and  Others. 
1898. 
~June~\4       Constructive  notice— Notice  of  breach  of  trust  from  recited  in  title  deed—Monaf 
15    15,  subject  to  a  settlement  authorised  to  belaid  out  in  the  purchase  ofland—Erectim 

of  house  on  land  subject  to  the  settlement — Payment  of  purchase  moneyi  to 
C.J.  Elq.  nominee  of  trustee  vendor. 

Where  in  the  recitals  of  one  of  the  title  deeds  to  land  facta  are  disclosed  which 
point  to  a  possible  breach  of  trust  having  been  committed,  a  purchaser  who  omits 
to  enquire  has  constructive  notice  of  such  facts  as  it  is  reasonable  to  suppose  he 
would  have  learnt  upon  enquiry,  but  not  of  such  facta  as  it  is  possible  he  might 
have  learnt. 

A  purchaser  from  a  trustee  is  justified  in  paying  the  purchase  money  to  the 
trustee*s  nominee,  provided  he  obtains  a  receipt  from  the  trustee. 

This  was  a  suit  brought  by  the  children  of  Margaret  Mary 
Flower  against  Percy  Owen.  James  Thompson  and  Margaret  Mary 
Flower,  for  a  declaration  that  a  conveycuice  dated  30th  June,  1885, 
by  the  trustee  of  a  settlement  made  by  Mrs.  Flower  on  the  3rd 
December,  1869,  might  be  declared  fraudulent  and  void,  or  in  the 
alternative  that  the  defendants  might  be  ordered  to  reconveythe 
lands  comprised  in  such  conveyance  to  trustees  upon  the  trusts  of 
the  settlement  free  from  all  incumbrances  so  far  as  regarded  the 
rights  of  the  plaintiffs. 

The  facts  were  as  follows : — 

The  defendant,  Mrs.  Flower,  was  entitled  under  the  will  of  her 
father  to  certain  real  estate  situated  at  Watson's  Bay,  and  also  in 
Crown-street,  in  the  city  of  Sydney.  On  the  3rd  December,  1869, 
Mrs.  Flower  and  her  husband  made  a  post-nuptial  settlement  of 
this  real  estate,  by  which  it  was  conveyed  to  William  McEachem 
upon  trust  for  Mrs.  Flower  for  life  with  remainder  to  her 
children. 

The  settlement  also  declared  "  that  it  should  be  lawful  for  the 
trustees  or  trustee  for  the  time  being  of  these  presents  at  any  time 
with  the  consent  of  the  said  Margaret  Mary  Flower  during  her 
life  ...  to  sell  and  absolutely  dispose  of  any  portion  of  the 
trust  property  in  such  manner  and  upon  such  terms  as  they  shall 
think  fit,  and  the  receipt  of  the  trustees  shall  discharge  the  par- 
chaser  or  purchasers  from  all  liability  to  see  to  the  application  of 
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the  purchase  money,  and  to  invest  the  net  purchase  moneys  in        1898. 
GoTemment  securities  or  in  the  purchase  or  on  mortgage  of  real      Floweb 
or  leasehold  estate,  etc."  q^^ 

Subsequently  to  this  settlement,  in  the  year  1881  or  1882,  Mrs. 
Cameron,  the  mother  of  Mrs.  Flower,  advanced  to  her  daughter 
the  sum  of  5501.,  which  sum  was  expended  in  building  two  houses 
on  one  of  the  allotments  at  Watson's  Bay. 

On  the  30th  June,  1885,  a  conveyance  of  the  same  land  on 
which  these  two  houses  were  built  was  executed  by  the  then 
trustees  William  McEachern  and  Mrs.  Flower  to  Mrs.  Cameron. 

The  conveyance  contained  the  following  recitals:  "  And  whereas 
the  said  Margaret  Cameron  some  years  ago  at  the  request  of  the 
said  Margaret  Mary  Flower  and  with  the  consent  of  the  said 
William  McEachern  paid  and  advanced  to  the  said  Margaret 
Mary  Flower  the  sum  of  5501,  for  the  purpose  of  building  on  or 
otherwise  improving  the  said  land  and  hereditaments  "  (viz.,  the 
whole  of  the  settled  land)  "'  in  consideration  that  the  said  William 
McEachern  would  convey,  release  or  otherwise  assure  to  her  the 
said  Margaret  Cameron  the  lands  and  hereditaments  hereinafter 
described  and  intended  to  be  hereby  conveyed,  released  or  other- 
wise assured  for  an  estate  in  fee  simple  which  the  said  William 
McEachern  agreed  to  do,  and  whereas  no  conveyance  of  the  said 
land  and  hereditaments  has  yet  been  executed  to  the  said 
Margaret  Cameron/' 

The  receipt  clause  was  as  follows  : — 

"Received  as  above-mentioned  the  sum  of  5501.  from  the 
within-named  Margaret  Cameron,  being  the  consideration  money 
herein  expressed  to  be  paid  by  her  to  me. 

W.  McEachern." 

Mrs.  Flower  said  in  her  evidence  that  the  recital  in  the  con- 
veyance was  false,  that  her  mother  gave  her  the  money,  and  that 
there  was  never  any  agreement  to  repay  it,  nor  was  it  treated  as 
parchase  money  for  any  part  of  the  estate. 

Shortly  after  this  conveyance  the  land  was  made  the  subject  of 
an  equitable  mortgage  by  Mrs.  Cameron  and  Mrs.  Flower  to  the 
Commercial  Bank  to  secure  advances  made  to  J.  W.  C.  Flower, 
the  husband  of  Mrs.  Flower,  for  his  own  use.     On  March  7th, 
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1898.       1888,  the  land  was  again  mortgaged  to  secure  an  advance  of  3501., 

Flower     which  sum  was  received  by  J.  W.  C.  Flower. 

Q^^jj  These  sums  were  in  course  of  time  paid  off,  and  on  the  12ih 

May,  1894,  the  land  was  mortgaged  to  the  defendants  Owen  and 

Thompson,  Mrs.  Flower  making  a  statutory  declaration  to  the 

effect  that  she  knew  of  no  claims  against  the  land. 

Mrs.  Cameron  died  on  the  11th  February,  1898,  leaving  Mrs. 
Flower  sole  legatee  and  executrix  under  her  will. 

William  McEachern  died  in  1895,  leaving  no  property  in  New 
South  Wales.     No  new  trustee  was  appointed  in  his  place. 

In  November,  1897,  the  interest  on  the  mortgage  being  in 
arrear,  the  defendants  Owen  and  Thompson  threatened  to  sell  the 
land. 

The  plaintiffs  alleged  thai  the  conveyance  of  June  30th,  1885, 
was  executed  in  pursuance  of  a  scheme  to  enable  J.  W.  C.  Flower 
to  borrow  money  on  the  security  of  the  land  so  conveyed  to  Mrs. 
Cameron. 

They  also  charged  that  the  defendants  Owen  and  Thompson 
had  notice  that  the  conveyance  of  30th  June,  1885,  was  a  breach 
of  trust,  and  submitted  that  they  were  entitled  to  a  decree  fts 
above  mentioned. 

L,  Owen  {Kelynack  with  him),  for  the  plaintiffs.  The  defen- 
dants Owen  and  Thompson  had  constructive  notice  of  the  breach 
of  trust  committed.  The  words  in  the  recital  "  or  otherwise  im- 
proving the  said  lands  and  hereditaments  "  shewed  that  a  breach 
of  trust  had  been  contemplated :  Drake  v.  Trefuais  (1),  Vine  v. 
Raleigh  (2). 

A  reasonable  purchaser  would  requisition  whether  any  of  the 
purchase  money  was  spent  on  the  land  conveyed.  The  considera- 
tion was  a  past  debt,  and  that  in  itself  is  a  suspicious  circumstance 
which  should  cause  a  purchaser  to  make  careful  enquiry.  The 
consideration  money  was  paid  to  the  tenant  for  life  and  not  to 
the  trustee  ;  a  purchaser  has  no  right  to  pay  purchase  moneys  to 
a  trustee's  nominee — he  must  pay  it  to  the  trustee ;  the  receipt 
clause  only  acknowledges  the  receipt  "  as  above  mentioned."  If 
the  title  deeds  disclose  suspicious  circumstances,  a^  purchaser  is 

(1)  10  Ch.  364.  (2)  [1891]  2  ChTlsT" 
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bound  to  enquire  what  is  the  true  transaction,  and  if  he  does  not        1898. 
do  80  he  is  bound  as  if  he  had  done  so.  Flower 

He  referred  to  Dart  on  Vendors  and  Purchasers  (I) ;  Hope  v.       Owe:^. 
Liddle  (2);  Re  Bellamy  (3);  Jones   v.   Smith  (4);  Attorney- 
General  V.  Pargeter  (5)  ;  Kerr  v.  Lord  Dungannon  (6)  ;  Douglass 
V.  Bank  of  Australasia  (7) ;  Robinson  v.  Briggs  (8). 

H.  P.  Owen,  for  the  defendants  Owen  and  Thompson.  It  is 
not  correct  to  say  that  the  conveyance  was  executed  for  a  past 
consideration.  The  land  was  sold  when  the  money  was  paid,  the 
conveyance  being  merely  postponed.  It  was  really  a  case  of 
misapplication  of  the  purchase  money. 

The  defendants  were  entitled  to  assume  that  the  recital  in  the 
deed  as  to  there  being  an  agreement  was  correct.  There  is  nothing 
on  the  face  of  the  deed  calling  for  enquiry.  A  person  cannot  be  held 
to  have  had  constructive  notice  of  some  fact  that  he  might  have 
discovered  if  he  had  made  enquiry  unless  there  is  gross  and 
culpable  negligence  on  his  part:  Ware  v.  Lord  Egmont  (9). 
5aifey  v.  Barnes  (10).  All  the  cases  cited  for  the  plaintiflFs  are 
cases  in  which  on  the  face  of  the  deed  there  was  something  that  dis- 
closed an  inherent  defect  in  the  title.  Here  the  recital  is  that  the 
purchase  money  was  expended  in  building  on  some  part  of  the 
settled  land;  and  no  one  in  hi;^  senses  would  have  imagined  that  the 
houses  were  erected  on  the  conveyed  land.  If  a  recital  will  bear  an 
innocent  interpretation  the  Court  will  so  interpret  it  in  favour  of 
a  purchaser  for  value:  Kenny  v.  Brown  (11);  Sugdens  Vendors 
and  Purchasers  (12).  Defendants  were  entitled  to  assume  that 
the  trustee  had  satisfied  himself  the  money  had  been  properly 
expended  when  he  executed  the  conveyance. 

He  also  referred  to  Hope  v.  Liddle  (13);  Robertson  v.  ulrm- 
8trong{l4i);  Locke  v.  LoTnas  (15);  Lewin  on  Trusts  (16);  Dart  on 

(1)  6th  Edit.,  pp.  685,  986.  (9)  4  De  G.  M.  k  Q.  460. 

(2)  21  Beav.  183.  (10)  [1894]  1  Gh.  25. 

(3)  24  Ch.  Div.  387.  (11)  3  Ridg.  P.C.  462,  511. 

(4)  1  Hare  43  at  p.  55.  (12)  14th  Ed.,  p.  779. 

(5)  6  Bea7.  150.  (13)  21  Beav.  183. 

(6)  1  Drtt.  &  W.  409.  (14)  28  Beav.  123,  127. 

(7)  12  N.8  W.R.  Eq.  227.  (15)  5  De  G.  &  Sm.  326. 

(8)  1  Sm.  ft  G.  188.  (16)  9th  Ed.,  p.  523. 
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1898.        Vendors  and  Purchasers  (1) ;  Jones  v.  Smith  (2)  ;  Re  A.  If.  flail 

Flower     &  Co.,  Ltd.  (3) ;  Oainshorough  v.  Watcombe  (4)  ;  /ti  re  ifec^or  of 

OwBN.      Claypole  (5)  ;  /n  re  Leslie's  Trusts  (6) ;  /n  re  Speer's  Trusts  (7). 

Loxton,  for  Mrs.  Flower,  submitted  that  she  was  not  a  trustee 
for  those  in  remainder,  and  had  no  duty  cast  upon  her  to  con- 
sider them. 

L.  Owen  in  reply.  He  referred  to  Brunskill  v.  Caird  (8); 
Lewin  on  Trusts  (9).  The  case  of  Ware  v.  Lord  Egirumi  is 
qualified  by  that  of  Montefiore  v.  Brown  (10).  The  reference  to 
the  land  in  the  recital  was  in  itself  a  suspicious  circumstance 
enough  to  cause  a  punchaser  to  make  enquiry. 

^Manning,  C.J.,  in  Eq.*  The  defendant,  Margaret  Mary 
Flower,  was  entitled  under  the  will  of  her  father  to  certain 
real  estate  situated  at  Watson's  Bay,  and  also  in  Crown-street  in 
the  city  of  Sydney ;  and  on  the  3rd  December,  1869,  she  and  her 
husband  made  a  settlement  of  the  land  by  which  she  took  an 
estate  for  her  life  with  remainder  to  her  children. 

In  the  settlement  there  was  reserved  a  power  of  sale  by  the 
trustees  with  the  consent  in  her  lifetime  of  Mrs.  Flower,  and 
power  was  given  to  invest  the  proceeds  in  the  purchase  of  real 
estate  or  Government  securities.  Subsequently,  in  the  year  1881 
or  1882,  Mrs.  Cameron,  the  mother  of  Mrs.  Flower,  advanced  to 
her  daughter  the  sum  of  550L,  which  sum  was  expended  in 
building  two  houses  on  one  of  the  allotments  at  Watson  s  Bay. 
Mrs.  Flower  now  says  that  her  mother  gave  her  the  money,  and 
that  there  was  never  any  agreement  that  the  money  should  be 
repaid,  nor  that  it  should  be  treated  as  purchase  money  of  any 
part  of  the  estate.  But  in  an  indenture  of  30th  June,  1885,  the 
land,  the  subject  of  this  suit,  which  is  the  land  on  which  the 
two  houses  were  built,  was  conveyed  to  Mrs.  Cameron  in  pursu- 
ance of  an  agreement  recited  as  having  been  made  previously} 
and  as  having  remained  unexecuted  up  to  that  time. 

(1)  6th  Ed.,  p.  986.  (6)  2  Gh.  Div.  185. 

(2)  1  Phill.  244.  (7)  3  Ch.  Div.  262, 

(3)  37  Ch.  Div.  712.  (8)  16  Eq.  493. 

(4)  54  L  J.  Ch.  991.  (9)  9th  Ed.,  p.  508. 

(5)  16  Eq.  574.  (10)  7  H.L.C.  241. 

*  This  jadgment  waa  not  revised  by  the  late  Chi^  Judge  in  Equity. 
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The  conreyance  recited  the  settlement  of  the  whole  of  the  land,  i898. 
and  then  continued  : — "  And  whereas  the  said  Margaret  Cameron  Flowrr 
some  years  ago  at  the  request  of  the  said  Margaret  Mary  Flower  qwkn. 
and  with  the  consent  of  the  said  William  McElachem  (the  trustee) 
paid  and  adranced  to  the  said  Margaret  Mary  Flower  the  sum  of 
5.1OZ.  for  the  purpose  of  building  on  or  otherwise  improving  the 
said  land  and  hereditaments  in  consideration  of  the  conveyance 
to  Mrs.  Cameron  of  the  land  now  in  question."  Then  followed 
the  operative  part  of  the  deed.  Mrs.  Flower  was  a  party  to  this 
deed,  so  that  she  solemnly  attested  to  the  truth  of  what  she  now 
says  is  untrue.  Some  years  afterwards  Mrs.  Flower  negotiated 
a  loan  through  the  ofiSce  of  Messrs.  Stephen,  Jaques  &  Stephen 
on  the  security  of  this  very  property.  That  loan  was  paid  off  in 
1894,  and  she  afterwards  negotiated  a  further  loan  on  the  same 
property  from  the  defendants  Thompson  and  Owen,  acting  as 
trustees  of  another  estate. 

These  gentlemen  having  been  in  commanication  with  Mrs. 
Flower,  and  having  obtained  a  declaration  from  her  that  there 
were  no  claims  against  the  estate,  were  satisfied  with  the  title 
«nd  advanced  their  money  upon  the  security. 

Subsequently  Mrs.  Flower,  being  anxious  to  pay  off  the  mort- 
gage, consulted  Mr.  Heydon's  managing  clerk,  Mr.  Austin, 
whether  she  could  not  sell  other  portions  of  the  property  to  pay 
off  the  mortgage.  He  advised  her,  and  very  properly  so,  that  she 
could  not,  as  the  only  power  in  the  settlement  was  to  sell  out  and 
out,  in  which  case  the  proceeds  must  be  invested  in  accordance 
with  the  terms  of  the  settlement.  Thereupon  all  the  transactions 
came  to  light,  and,  acting  on  Mr.  Hey  don's  advice,  this  suit  was 
instituted  by  the  children  to  set  aside  the  whole  transaction — 
both  the  sale  to  Mrs.  Cameron  and  also  the  mortgage  to  Thomp- 
son and  Owen.  I  am  not  now  concerned  with  the  original  sale 
to  Mrs  Cameron,  as  if  that  were  the  only  matter  I  should  have 
very  little  difficulty  in  dealing  with  it ;  anything  more  extra- 
ordinary than  that  transaction  it  is  difficult  to  conceive,  and,  as  it 
appears  to  me^  Mrs.  Flower  could  hardly  be  advised  by  anyone 
to  come  into  Court  and  support  it ;  she  would  be  claiming  under 
an  agreement  to  sell  the  very  land  on  which  the  purchase  money 

was  laid  out. 
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The  mortgagees,  however,  are  in  a  very  different  position; 
they  are  beyond  all  que8tion  purchasers  for  vahiable  consideration 
without  actual  notice.  They  had  no  idea  that  this  tale  was  un- 
true, or  what  was  the  nature  of  this  transaction  that  took  plaoa 
All  they  knew  was  what  was  disclosed  in  the  documents,  and 
what  they  heard  on  enJ^iry  from  Mrs.  Flower. 

Now  it  is  said  they  mus^^ti^etheir  mortgage  because  they  had 
constructive  notice  of  these  trans&Q^i^|^  that  is,  that  the  doca- 
inents  themselves  on  their  face  discloseTrlrfect  in  the  title  so  as 
to  put  them  on  enquiry,  and  if  they  had  madT!^ch  enquiry  they 
would  have  found  out  the  truth  of  the  transact Ju. 

In  dealing  with  the  case,  I  will  first  refer  to  wli*  was  said  by 

Lord  Cranworth  in  the  case  of  Ware  v.  Lord  Efff>^(\\prO' 

testing  against  any  extension  of  the  doctrine   of  ccafcrucdve 

notice.     He  says : — *'  Where  a  person  has  actual  notic<rf  any 

matter  of  fact  there  can  be  no  danger  of  doing  injustice  ie  is 

held  to  be  bound  by  all  the  consequences  of  that  which  heS^rs 

to  exist.     But  where  he  has  not  actual  notice  he  ought  not 

treated  as  if  he  had  notice,  unless  the  circumstances  are  su 

enable  the  Court  to  say  not  only  that  he  might  have  acqui 

but  also  that  he  ought  to  have  acquired  th^  notice  with  whic 

is  sought  to  affect  him — that  he  would  haw^quired  it  but 

his  gross  negligence  in  the  conduct  of  the  busu^ss  in  questio 

The  question  where  it  is  sought  to  affect  a  purcH^er  with  con 

structive  notice  is  not  whether  he  had  the  means  ctf  obtaining 

and  might  by  prudent  caution  have  obtained,  the  knol^'^^g®   J^' 

question,  but  whether  the  not  obtaining  it  was  an  act  oKs^^®*  ^^ 

culpable  negligence.     It  is  obvious  that  no  definite  ruli  *®  ^ 

what  will  amount  to  gross  or  culpable  negligence  so  as  to^^®^ 

every  case  can  possibly  be  laid  down."  ^Si 

That   passage   is   cited   with   approval   by   LincUey,   L.J.,  i^ 

late  as  1893,  in  the  case  of  Bailey  v.  Barnes  (2),  but  he  the 

adds  what  is  practically  to  be  collected   from  the   langua^ 

Lord  Cranworth,  and  what  Lord  Cranworth  himself  indicated 

the  case  of   Montejiore  v.   Brown  (3),  namely,  that  gross   a 

culpable  negligence  does  not  necessarilj^  mean  the  breach  of  so 


(1)  4  De  G.  M.  &  G.  473. 


(2)  [1894]  1  Ch.  25, 


(3)  7  H.L.C.  241. 
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legal  duty,  "  for  a  purchaser  of  property  is  under  no  legal  obliga-        1898. 
tion  to  investigate  his  vendor's  title.     But  in  dealing  with  real      Floweb 
property,  as  in  other  matters  of  business,  regard  is  had  to  the       owen. 
usual  course  oB  business,  and  a  purchaser  who  wilfully  departs 
from  it  in  order  to  avoid  acquiring  a  knowledge  of  his  vendor's  *  ^' 

title  is  not  allowed  to  derive  any  advantage  from  his  wilful 
ignorance  of  defects  which  would  have  come  to  his  knowledge  if 
he  had  transacted  his  business  in  the  ordinary  way.  In  the 
celebrated  judgment  of  Vice-Chancellor  Wigram,  in  Jones  v. 
Smith,  the  cases  of  constructive  notice  are  reduced  to  two  classes : 
the  first  comprises  cases  in  which  a  purchaser  has  actual  notice 
of  some  defect,  inquiry  into  which  would  disclose  others;  and 
the  second  comprises  cases  in  which  a  purchaser  has  purposely 
^^' ^abstained   from  making  inquiries  for  fear  he  should   discover 

^^ll^mething  wrong." 
DOticegij^^^  case  quite  explains  what  Lord   Cranworth  meant  by 
^       boss  and  culpable  negligence,"  and  it  also  shews  the  classes 
'"^       \  one  of  which  a  person  must  be  brought  before  he  can  be  • 

[ght no   i|^  have  had  constructive  notice. 

>s  are  so^l^j^-g  ^^^^^  ^j^^  defendants  clearly  cannot  be  brought  into  the 
ftve  acqaijj  ^jg^g^  ^  there  is  no  question  of  wilful  abstention  from 
^  ^  ^^  4K  enquiries.  Therefore,  the  question  arises :  can  the 
ed  it  DU  jLnts  be  brought  within  the  first  class  ?  Which  naturally 
in  qnes  JU^  ^  ^j^^  further  question,  what  sort  of  defect  is  it  that 
hr  ^^^^  Je  disclosed  ?  It  appears  to  me  it  must  be  one  going  to  the 
IS  iv^*^°  rj  the  matter  indicating  the  existence  of  an  equity  to  set 
e  kn(?ff  Ve  transaction.  If  the  defect  only  atises  in  connection  with 
i  act  01^  psequent  application  of  the  purchase  money,  it  appears  to 
inite  ruk  .^  would  not  be  enough.  Was  there  then  anything  disclosed 
so  as  ^  witle  which  would  suggest  to  a  purchaser  that  any  person 
juity  to  set  aside  the  whole  transaction  ?  Clearly  there 
indl^f  ^^'*  *pint  of  fact,  an  equity,  but  that  is  not  the  point ;  what 
)^  but  h©  ^"®^|  consider  is,  did  the  documents  on  their  face  disclose  it? 
de  langfl*^  jering  this  matter,  first  of  all,  one  must  look  at  all  the 
^If  indicate"  l|;g  j  secondly,  at  the  position  of  the  parties  making  the 
that  gr^^  f  and  thirdly,  what  other  facts  and  circumstances  the 
breach  of  so4j  h^j  before  him  in  addition  to  the  documents. 

]lCh.2&      '  ^^ 
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1888.  I  understand  the  plaintiff's  counsel  to  contend  that  four  grounds 

Flow£r  for  suspicion  are  disclosed :  first,  they  say  the  recited  transaction 
OwKN.  ^^  itself  would  arouse  suspicion ;  secondly,  they  rely  on  the  fact 
that  the  money  is  recited  to  have  been  advanced  for  the  purpose, 
O.J.  Eq,  jjq|.  Qj^jy  ^f  building,  but  of  otherwise  improving  the  land  and 
hereditaments ;  thirdly,  they  point  to  the  jumble  of  the  language 
of  the  deed,  which  uses  the  expression  "  the  land  and  heredita- 
ments "  as  applying  to  the  whole  settled  estate  as  well  as  to  the 
particular  property  conveyed  ;  this  they  say  would  put  a  reason- 
able man  on  enquiry ;  and  fourthly,  they  rely  on  the  fact  that 
it  was  disclosed  that  the  money  was  paid,  not  to  the  trustee,  but 
to  Mrs.  Flower. 

With  regard  to  the  first  point,   I  am   of   opinion   that  the 
transaction  itself,   as   recited  in   the  deed,   would    not   raise  a 
suspicion  that  it  was  not  bona  fide ;  I  confess  that  I  cannot  see 
why  it    should.     No  doubt  it  is  a  clumsy  recital,  but  it  only 
amounts  to  this,  that  Mrs.  Flower  wanted  money  to   build  on 
trust  estate,  and  she  applied  to  her  mother,  who,  in  effect,  said 
''  I  will  give  you  5502.  for  a  certain  allotment,  and  then  you  can  laj 
out  the  money  in  building  as  you  want."     The  trustee  knew  of 
the  proposal,  he  knew  of  their  agreement  and  approved  of  it,  and 
under  the  settlement  he  had  a  power  of  sale,  with  the  consent  of 
Mrs.  Flower  during  her  lifetime.     This  transaction  was  not  per- 
fected by  conveyance  at  the  time,  but  two  or  three  years  later 
Mrs.  Cameron  called  upon  the  trustee  and  her  daughter  to  con vey. 
He  then  being  satisfied  that  all  was  right,  and  apparently  with 
the  approval  of  Mrs.  Flower,  for  she  joined  in  executing  the  deed, 
conveyed  the  land  to  Mrs.  Cameron.     I  cannot  see  myself  any 
cause  for  suspicion;  just  as  there  are  persons  with  an  unnaturally 
keen  nose  for  a  nuisance,  so  there  are  persons  who  will  suspect  a 
flaw  in  the  most  innocent-looking  transaction ;  but  the  ordinary 
purchaser  is  not  expected  to  scent  out  irregularities  where  none 
appear.     There  was  nothing  in  the  position  of  these  gentlemen 
which  would  make  them  anxious  to  close  with  the  bargain,  or 
ready  to  overlook  any  possible  flaw  in  the  title.     They  were  mere 
mortgagees,   not  anxious  purchasers ;  if   one  security  for  their 
money  was  not  safe,   they  would  have  no  difficulty  in   finding 
another;  all  they  wanted  was  to    be  satisfied  it  was  all  right 
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All  they  would  gather  from  this  recital  was  that  there  was  an        18^- 
out  and  out  agreement  to  sell  for  550i.,  part  of  the  estate,  the      Flowee 
money  to  be  laid  out  on  the  estate,  and  the  agreement  was  carried      Owbn. 
out  some  years  after.    There  is  nothing  in  that  to  put  these 
gentlemen  on  enquiry. 

Passing  from  that  point,  I  have  next  to  consider  the  objection 
as  to  the  money  being  recited  as  having  been  used,  not  merely 
for  building  on,  but  also  for  " otherwise  improving"  the  estate. 
The  purchase  money  for  any  land  sold  was  required  by  the  settle- 
ment to  be  laid  out  in  a  certain  way,  i.e,y  in  the  purchase  of  real 
estate.  Now  this  was  not  laid  out  in  the  purchase  of  real  estate, 
bat  in  building  and  otherwise  improving  the  settled  land.  In 
Drake  v.  Trefuais  (1),  it  was  held  that  where  there  is  a  power  to 
invest  in  the  purchase  of  real  estate,  such  power  can  be  properly 
exercised  by  investing  in  building  on  other  land  subject  to  the 
same  trusts,  that  being  equivalent  to  the  purchase  of  a  house. 
But  in  that  case  it  was  also  clearly  laid  down  that  that  rule  does 
not  apply  to  ordinary  improvements,  such  as  draining  or  fencing 
the  land,  repairing  cottages,  etc.  It  is  said  that  when  Thompson 
found  out  that  in  the  inception  the  money  was  advanced  for 
building  and  improvements,  he  should  have  assumed  that 
apparently  a  breach  of  trust  was  contemplated,  and  he  should, 
therefore,  have  made  enquiries  ;  at  all  events  it  is  contended 
there  was  notice  that  there  might  be  difficulties  in  the  matter, 
and  a  prudent  man  would  have  made  enquiries:  and  if  any 
enquiry  had  been  made,  the  whole  story  would  have  come  out. 
Now  I  confess  this  is  a  matter  of  very  great  nicety,  and  a  terribly 
small  reef  on  which  to  wreck  a  bona  fide  purchaser.  But  if  the  law 
says  that  such  conduct  is  negligence,  it  is  no  business  of  mine  ; 
if  the  mere  fact  of  these  words  being  in  the  document  indicates 
that  there  was  a  defect  in  the  sale^  and  makes  a  purchaser  bound 
to  enquire  into  the  circumstances,  and  upon  enquiry  it  is  reason- 
able to  suppose  that  the  true  circumstances  would  have  been  dis- 
covered, this  Court  has  no  option  but  to  set  aside  the  mortgage. 

Here  we  have  people  who,  as  I  said  before,  are  not  anxious 
purchasers,  they  are  mortgagees,  and  can  retire  from  the  negotia- 
tion at  any  time  up  to  the  last  moment  before  the  ccmtract  is 

(1)  10  Ch.  364, 
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1898.       completed,  as  no  mortgagee  is  bound  to  advance  the  money  until 
Flower     it  is  signed.   All  they  require  is  simply  a  security  for  their  money. 
OwKN.      They  find  out  that  the  person  who  is  negotiating  the  loan  is  Mre. 
Flower,  and  if  any  question  of  doubt  had  arisen  on  the  construc- 
•    ^'     tion  of  the  documents,  she  would  have  been  approached.    She 
was  asking  for  the  money,  and  she  did,  in  fact,  represent  to  them 
that  she  knew  of  no  reason  why  an  advance  should  not  be  made. 
She  was  a  party  to  the  deed,  and  is  bound  by  the  recital  in  it, 
and  she  came  to  borrow  money  on  this  land.     No  questions  are, 
as  a  matter  of  fact,  asked.     The  mortgagees  knew  that  she  had 
had  the  money  before  from  somebody  else  and  had  paid  it  off, 
and  she  made  a  declaration  that  there  were  no  claims  against  the 
land.     They  also  found  that  the  trustee  conveyed  the  land  four 
years  after  the  transaction.     Were  they  not,  therefore,  justified 
in  thinking  that  the  trustee,  when  he  executed  the  document, 
had  satisfied  himself  that  the  money,  which  had  been  advanced 
partly  for  a  legal,  but  possibly  also  for  an  illegal  object,  had  been 
properly  laid  out  ?    All-these  things  he  should  have  considered, 
and  the  trustee,  after  careful  consideration,  has  conveyed.    Sup- 
pose that  a  breach  of  trust  had  been  committed  by  spending  50i. 
out  of  the  550L  on  laying  out  a  garden,  then  the  transaction 
could  not  have  been  set  aside  as  to  500L  ;  the  only  result  would 
be  to  make  the  trustee,  who  had  admitted  the  receipt  of  550i., 
liable  for  the  improper  use  of  50L     If  the  nature  of  the  land, 
suburban  lots   near   Sydney,  is  considered,  nobody  could  ever 
suppose  that  all  the  purchase  money  would    be    expended   in 
draining    or  similar  improvements.     They  were  small  building 
allotments,  on  which  the  main  improvements  must  be  buildings, 
and  a  garden  might  have  cost  a  few  pounds.     If  they  had  in  fact 
been  informed  that  some  part  of  the  money  had  not  been  spent 
in  building,  as  to  which  there  is  no  evidence,  it  would  not  have 
gone  to  the  whole  transaction,  but  there  would  have  been  a  breach 
of  trust  only  as  to  the  application  of  part  of  the  purchase  money. 
It  appears  to  me  that  this  recital  as  to  other  improvements  is 
only  indicative  of  a  possible  improper  outlay  of  portion  of  the 
money ;  there  is  no  evidence  that  in  fact  any  of  it  was  spent 
otherwise  than  in  building,  and  in  fact,  as  I  said,  the  trustee  who 
is  responsible  was  prepared  to   convey  away  the  property  four 
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years   after.     Had    they  enquired   they  would    naturally  have        ^^^- 
asked  whether    any  portion  of    the  money   was    expended    in      Flower 
improvements  as  distinct  from  building ;  and  if  they  had  made       Owen. 
enquiry  they  would  naturally  have  been  told   that  the  money 
had  been  spent  in  building  and  not  in  other  improvements.     I       •  •    <1- 
think  it  is  very  improbable  that  they  would  have  been  told  that 
it  was  spent  on  the  particular  buildings  on  this  particular  land. 
I  feel  little  doubt  that  those  cases  which  say  that  a  purchaser 
bound  to  enquire  has  imputed  notice  of  any  answer  which  he 
might  have  received  are  not  now  law,  and   that  the  mortgagees 
only  had  constructive  notice  of  what  answer  they  were  reason- 
ably likely  to  get  if  they  had  asked  the  question  ;  in  this  case  I 
think  the  answer  the  mortgagees  would  have  got  to  the  question 
how  the  money  was  expended  would  have  been  that  it  was  all 
expended  in  building. 

I  now  turn  to  the  third  point,  that  from  the  conveyance  the 
mortgagees  ought  to  have  suspected  that  the  money  was  laid  out 
on  the  land  conveyed.  I  think  the  very  monstrosity  of  the 
transaction  itself  is  an  answer  to  the  suggestion  that  it  was  a 
breach  of  duty  in  not  making  enquiry  whether  the  money  was 
so  expended  or  not.  No  man  in  his  senses  could  possibly  suppose 
that  a  piece  of  land  was  to  be  conveyed  in  consideration  of  a  sum 
of  money  which  was  to  be  expended  on  the  land.  The  manifest 
absurdity  of  the  transaction  is  its  own  contradiction.  There 
then  only  remains  the  fourth  and  last  objection  &s  to  the  payment 
of  the  purchase  money  to  Mrs.  Flower.  It  appears  to  me  in  the 
first  place  that  is  simply  a  matter  of  the  application  of  the 
purchase  money.  It  certainly  appears  from  the  cases  that  the 
purchaser  was  under  no  compulsion  to  pay  the  money  to  Mrs. 
Flower,  although  the  trustee  might  so  direct.  But  there  is  a 
receipt  in  the  document  by  the  trustee  himself ;  no  doubt  that 
receipt  clause  contains  the  words  "  received  as  aforesaid,"  viz.,  by 
payment  to  the  tenant  for  life,  but  that  appears  to  me  to  be 
exactly  the  same  as  if  the  money  had  been  paid  to  the  trustee 
himself.  In  one  case  it  is  said  that  a  person  may  insist  on  all 
the  trustees  being  present  to  receive  purchase  money,  or  he  may 
insist  on  a  joint  receipt.  I  can  see  no  distinction  between  that 
and  the  trustee  saying  "  Pay  the  purchase  money  to  A.B.  and  I 
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1898.       give    you  the  receipt  for  it."     Possibly  the  trustees    might  be 
Ploweb     liable  to  the  eestuis  que  trustent,  but  I  do  not  see  hovr   the 
Owen       purchaser  would  be  liable,  provided  he  got  a  receipt  from  the 
trustee.    But  even  if  he  were,  that  would  be  no  ground  for  setting 
C.J.  Eq.     aside  the  transaction,  which  is  the  only  matter  I  have  to  consider ; 
at  most  it  would  only  give  the  cestxiis  que  trusted  a  remedy 
against  the  trustees  and  the  purchaser  for  so  much  of  the  par- 
chase  money  as  was  not  forthcoming. 

For  all  these  reasons  I  am  of  opinion  that  the  mortgagees  had 
not  constinictive  notice  of  such  breaches  of  trust  as  will  enable  the 
plaintiffs  to  get  the  sale  set  aside. 

Solicitor  for  plaintiffs  :  L.  F.  Heydon, 

Solicitor  for  Owen  and  Thompson :  J.  A.  Thavipsoru 

Solicitor  for  M.  M.  Flower :  J.  E.  Murphy. 
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SHAND  V.  ROBINSON  and  Others. 


A  testator  devised  an  estate  of  151  acres  to  a  trastee  on  trust  to  sell  and  to  pay 
the  proceeds  to  H.  Before  the  date  of  the  will  the  testator  had  sold  portion  of 
the  estate  and  received  part  of  the  purchase  money,  the  balance  being  secured  by 
mortgage  of  the  portion  sold  and  being  unpaid  at  the  testator's  death,  ffeld^ 
that  A.  was  not  entitled  to  the  unpaid  balance  of  the  purchase  moneys. 

A  devise  to  H.  for  life  and  after  his  death  to  his  heirs  and  in  default  of  issue 
over  gives  A.  an  estate  tail. 

This  was  a  friendly  suit  to  determine  a  number  of  questions 
under  the  will  of  the  late  William  Robinson,  of  Colyton. 

By  his  will,  dated  the  23rd  April,  1894,  the  testator,  after  pay- 
ment of  all  his  just  debts,  funeral  and  testamentary  expenses, 
gave,  devised  and  bequeathed  to  the  plaintiff  as  executor  all  his 
real  and  personal  estate  upon  the  trusts  following : — From  and 
out  of  the  147  acres  of  land  at  Colyton,  he  directed  that  7  acres 
should  be  conveyed  to  and  vested  in  his  daughter  the  defendant 
Mary  Anne  Robinson  for  her  separate  use  for  her  life.  And  in 
the  event  of  her  dying  and  leaving  issue  then  to  her  issue  in  fee 
simple,  but  in  case  she  should  die  without  issue  then  the  said 
land  should  vest  in  his  youngest  son  in  fee  simple,  and  he 
directed  that  the  remaining  140  acres  of  the  said  land  should  be 
conveyed  to  and  vested  in  his  youngest  son  the  defendant 
Alexander  Robinson  for  life  and  after  his  death  to  his  heirs,  and 
in  default  of  issue  to  the  testator's  lawful  heirs  in  fee  simple. 
And  he  further  directed  that  the  151  acres  adjoining  Dr.  McKay's 
land  and  known  as  Minchinberry  should  be  sold,  and  the  proceeds 
to  be  equally  divided  between  the  defendants  Mary  Anne  Robin- 
son and  Alexander  Robinson.  And  he  also  further  directed  that 
his  funeral  and  testamentary  expenses  and  his  just  debts  should 
be  paid  and  discharged  out  of  the  proceeds  of  the  sale  of  the  said 
151  acres. 


1S9S. 


Will— Conslrueiion^ Wills  Act,  «.  29— **/?i  defavlt  of  issue"— Estate  tail— Trust 

for  sale  of  land  aiid  distributio7i  of  proceeds  where  portion  of  the  land  sold      '^S^  ?^* 
h^ore  date  of  wUl — Whether  the  unpaid  purchase  moneys  secured  on  mortgage  ^    ' 

pass  under  the  trust. 


C.J.  Eq. 
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1898.  The  testator  died  on  tbe  4th  May,  1896,  leaving  four  children, 

Shand      including  the  two  named  in  the  will, 
v.  ,  , 

Robinson.        Prior  to  the  making  of  his  will  the  testator  had  sold  and 

transferred  100  acres  out  of  the  151  acres  mentioned  in  his  will. 

Some  of  the  purchasers  had  paid  their  purchase  money  in  full  to 

the  testator,  who  had  mixed  the  same  with  his  other  moneys ; 

two  of  the  purchasers  had  not  paid  the  whole  of  their  purchase 

money,  and  had  mortgaged  back  their  respective  purchases  to  the 

testator  to  secure  their  unpaid  balances.     These  mortgages  were 

dated  in  1891  and  1892.     One  of  these  mortgages  was  paid  off  to 

the  testator  in  April,  1897,  and  the  amount  received  paid  by  him 

to  the  defendants  Mary  Anne  Robinson  and  Alexander  Robinson ; 

the  other  was  paid  off  to  the  plaintiff  in  1897. 

Tbe  testator  left  real  and  personal  estate  not  disposed  of  by 
will. 

The  defendants  Mary  Anne  Robinson  and  Alexander  Robinson 
had  barred  their  estates  tail  (if  any)  taken  by  them  under  the 
will.  Alexander  Robinson  ha,d  also  mortgaged  his  interest  in 
Colyton. 

It  was  stated  to  the  Court  that  the  151  acres  mentioned  in  the 
will  was  not  named  *'  Minchinberry  "  as  appeared  to  be  stated  in 
the  will ;  "  Minchinberry "  was  the  name  of  Dr.  M'Kay'd  land 
adjoining  the  testator's  151  acres. 

Rich,  for  the  plaintiff,  the  executor  of  the  will,  stated  the 
questions  to  the  Court. 

Knox,  for  the  defendant  Alexander  Robinson.  I  submit  that 
the  interest  taken  by  Alexander  Robinson  in  Colyton  is  an  estate 
tail :  Jarman  on  WiUs,  p.  1 1 73.  The  case  is  not  within  s,  29  of 
the  Wills  Act.  The  gift  of  the  proceeds  of  sale  of  the  151  acres 
passes  the  moneys  secured  on  mortgage  ;  the  testator  must  have 
meant  Alexander  Robinson  and  Mary  Anne  Robinson  to  take  a 
beneficial  interest  in  the  whole  151  acres,  because  they  could  not 
take  the  legal  estate  owing  to  the  provisions  of  the  Probate  Act, 
1890,  which  passes  the  legal  estate  to  the  executor:  Re  Clowes  (1). 
There  is  an  evident  intention  to  benefit  only  the  two  children 

(1)  [1893]  I  Ch.  214. 
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named  in  the  will.     The  Court  will  lean  against  holding  that  he        1898. 
died  intestate  as  to  the  mortgage  moneys.  Suamd 

Street,  for  the  mortgagee  of  the  interest  of  Alexander  Robin-    Robinson. 
son,  also  contended  that  he  took  an  estate  tail  in  Colyton,  citing 
Morgan  v.  Morgan  (I) ;  Dawson  v.  Small  (2) ;  Jarman  on  Wills, 
pp.328,  532,  1174  and  1321. 

R.  K.  Manning,  for  Mary  Anne  Robinson,  contended  that  the 
devise  of  7  acres  in  trust  for  Mary  Anne  Robinson  gave  her  an 
estate  in  fee  with  an  executory  devise  over  in  the  event  of  death 
without  children,  citing  Woodhouse  v.  Meredith  (3). 

This  was  uncontested  by  the  other  parties. 

S.  A.  Thompson,  for  the*  children  not  mentioned  in  the  will. 
The  estate  taken  by  Alexander  Robinson  was  an  estate  in  fee 
with  an  executory  devise  over  in  the  event  of  death  without 
leaving  issue.  Sect.  29  of  the  Wills  Act  applies,  and  the  words 
in  default  of  issue  must  be  interpreted  to  mean  in  default  of 
issue  at  his  death ;  they  are  words  which  are  capable  of  meaning 
that,  and,  therefore,  the  section  applies :  Jarman  on  Wills,  p. 
132 ;  Re  Edwards  (4). 

The  devise  of  the  151  acres  only  passes  the  unconverted 
part  of  the  estate ;  the  direction  to  sell  shews  an  intention  only 
to  pass  what  was  unsold :  Morgan  v.  Thomas  (5) ;  Gale  v.  Gale 
(6) ;  Blake  v.  Blake  (7)  ;  Harrison  v.  Jackson  (8).  There  is  no 
such  difficulty  about  the  devolution  of  the  estate  as  was  suggested 
in  ife  Clowes ;  there  is  no  gift  to  the  beneficiaries  except  of  the 
proceeds  after  sale. 

Knox  in  reply. 

Manning,  C.J.  in  Eq.*  As  to  the  nature  of  the  estate  taken  by 
Alexander  Robinson,  I  hold  a  firm  opinion  that  the  legal  eflfect 
of  the  words  used  is  to  give  him  an  estate  tail.  In  the  first  place, 
the  words  "  in  default  of  issue  "  do  not  occur  in  s.  29  of  the  Wills 

(1)  10  Eq.  99.  (5)  6  Ch.  D.  176. 

(2)  9  Ch.  661.  (6)  21  Beav.  349. 

(3)  1  Mer.  450.  (7)  15  Ch.  D.  4S1. 

(4)  [1894]  3  Ch.  644.  (8)  7  Ch.  D.  339. 

*  Thii  judgment  was  not  revised  by  the  late  Chief  Judge  in  Equity. 
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1898.        Act,  so  that  if  that  section  is  to  apply  those  words  must  in  ihem- 
Shand      selves  be  ambiguous,  and  import  either  an  indefinite  failure  of 
Robinson,    issue  or  a  failure  at  the  death  of  the  tenant  for  life.    I  do  not 
think  they  are  ambiguous ;  there  never  was  any  doubt  as  to 
'  •  ^*      their  meaning — that  is,  that  they  imported  an  indefinite  failure 
of  issue,  for  there  is  nothing  in  the  words  to  point  to  failure  at 
the  death ;  and  it  is,  to  say  the  least  of  it,  strange  that  since 
1837  there  is  no  case  in  which  the  words  have  been  held  to  mean 
failure  at  death,  if  they  really  are  ambiguous,  as  Mr.  Thompson 
contends.     And,  apart  from  that,  comparing  the  limitations  in 
the  devise  to  Mary  Anne  Robinson  with  the  limitations  in  this 
devise,  there  is  a  marked  contrast  in  the  terins  used ;  for  whereas 
in  this  case  the  words  are  "  in  <lefault  of  issue,"  in  the  other  they 
are  "  die  leaving  issue,"  and  "  die  without  issue."     Whoever  drew 
this  will  must,  I  think,  have  meant  something  different  from  the 
use  of  these  different  expressions ;  and  this  is  borne  out  by  the 
difference  of  the  gifts  over  in  the  two  cases,  shewing  clearly  to 
my  mind  an  intention  to  create  estat-es  of  different  natures. 

That  brings  me  to  what  is  to  my  mind  the  really  difficult  point 
in  this  will ;  it  is  one  of  those  cases  in  which  it  is  only  possible  to 
say  confidently  that  the  will  has  received  its  correct  interpretation 
when  it  has  been  interpreted  by  an  ultimate  Court  of  Appeal. 

The  testator  devises  and  bequeaths  all  his  real  and  personal 
property  to  his  executors;  he  then  devises  these  interests  in 
favour  of  Mary  Anne  Robinson  and  Alexander  RobinsoD,  which 
I  have  already  dealt  with,  and  then  purports  to  dispose  of  a 
certain  estate  which,  it  appears,  is  not  itself  named  Minchinbeny, 
but  adjoins  an  estate  so  named.  At  the  date  of  the  will  the 
testator  had  sold  portion  of  this  estate ;  part  of  the  purchase 
money  he  had  himself  received  and  mixed  with  his  own  moneys. 
Some  portion  of  the  purchase  money  was  left  outstanding  on  the 
security  of  the  respective  parts  of  the  estate  which  had  been  sold. 
This  was  what  the  testator  knew  at  the  time  he  made  his  will; 
notwithstanding  that,  he  speaks  of  this  estate  as  if  it  was  still 
intact,  he  directs  it  to  be  sold,  that  is  by  his  executors  in  whom  the 
estate  is  vested,  and  the  proceeds  to  be  divided  between  his 
youngest  son  and  daughter.  There  was  no  direct  devise  of  the 
land  to  the  beneficiary  in  this  case,  so  that  the  complication  of 


VOL.  XIX.]  CASES  IN  EQUITY.  80 

trasts  suggested  at  the  end  of  Lord  Justice  Lindley*8  judgraent  J898. 

in  In  re  Cloives  (1)  does  not  apply.     All  that  the  beneficiaries  shand 

get  is  the  procee  Is  of  the  land  when  sold,  so  that  the  devolution  Rog^J^goj, 
of  the  estate  is  simple  ;  it  passes  to  the  executors  with  a  power 

of  sale,  coupled  with  a  trust  as  to  the  proceeds.  ^'^'  ^ 

It  is  contended  that,  because  the  testator  mentions  the  whole 
150  acres  of  which  the  estate  originally  consisted,  the  gift  to  his 
chilflren  is  equivalent  to  a  gift  of  the  proceeds  of  the  whole  of 
the  land,  whether  arising  from  a  sale  by  the  executors  or  by 
himself.  It  is  impossible,  however,  that  they  should  get  the 
proceeds  of  the  whole  of  the  land,  because  portion  was  received 
by  the  testator  in  his  lifetime,  and  mixed  with  his  own  moneys  ; 
and,  indeed,  it  is  not  contended  by  Mr.  Knox  that  his  clients 
conld  get  from  the  testator's  estate  that  portion  of  the  purcha.se 
money.  They  can,  therefore,  only  be  entitled  to  the  proceeds  of 
something  less  than  the  150  acres  which  the  testator  mentions, 
and  the  only  question  is  of  how  much  less.  Mr.  Knox  contends 
that  they  are  entitled  to  the  proceeds  of  the  land  still  remaining 
unsold ,  and  so  much  of  the  proceeds  of  what  has  been  sold  as  can 
still  be  traced.  I  think  they  are  only  entitled  to  the  proceeds  of 
the  unsold  portion.  I  am  really  in  the  same  difficulty  as  the 
Master  of  the  Rolls  in  Blake  v.  Blake  (2).  He  says  : — "  I  must 
read  the  will  assuming  that  he  still  remembered  so  recent  a<id 
important  a  transaction,  and  what  do  I  find  ?  He  knew  perfectly 
well  that  a  moiety  of  the  settled  estate  had  been  conveyed  to 
such  uses  as  he  should  appoint,  and  then  he  made  a  gift  of  that 
same  moiety  to  uses,  including  a  term,  and  subject  to  the.  term, 
to  his  son,  in  fee.  Would  it  not  be  a  straining  of  language  to 
say  that  that  gift  included  the  purchase  money  of  a  part  of  the 
estate  which  had  been  sold  ?  The  case  of  falsa  demonstratio  has 
really  no  direct  bearing  on  the  subject,  because,  although  in  one 
sense  there  is  not  anything  to  answer  the  description,  in  another 
sense  there  is  the  same  moiety  of  land  remaining,  although  not 
the  same  moiety  of  all  the  land  ;  and  it  can  hardly  be  assumed 
that  a  man  who  knew  that  part  of  the  property  had  been  sold 
intended  to  give  the  proceeds  by  such  words  as  these." 

(I)  [1S93J  1  Ch.  ftt  218..  (2)  15  Ch.  D.  4$1  at  498. 


90  CASKS  IN  EQUITY.  [N.  8.  W.  R. 

1898.  That  appears  to  me  to  be  the  only  safe  construction ;  patting 

Shand  myself  so  far  as  I  can  in  the  position  of  the  testator  as  I  am 
Robinson  '^^'^^l  ^  d^>  knowing  that  the  testator  when  he  made  this  will 
had  recently  sold  portion  of  this  estate,  and  himself  received 
C.J.  Eq.  portion  of  the  purchase  money,  I  feel  that  I  am  at  any  rate  pro- 
ceeding on  a  reasonable  and  safe  principle  in  holding  that  the 
testator,  in  devising  the  estate  to  his  executors  and  directing  them 
how  to  deal  with  the  proceeds  of  a  sale  which  was  to  be  effected 
by  them,  can  only  have  meant  them  to  take  under  the  devise 
such  portion  of  the  estate  as  they  could  sell,  viz.,  the  unsold 
balance  of  the  estate.  That  being  so,  the  mortgages  of  those 
portions  of  the  estate  which  the  testator  himself  sold  pass  as  part 
of  his  residuary  personal  estate.  If  no  portion  of  the  land  had 
been  left  for  the  executors  to  sell,  different  considerations  possibly 
might  arise  ;  it  is  not  necessary  now  to  discuss  that  question. 

I  was  pressed  with  the  well-known  principle  that  the  Court  in 
construing  wills  leans  against  an  intestacy,  but  I  do  not  feel  that 
that  principle  applies  with  much  force  to  this  will,  where,  what- 
ever construction  I  put  on  this  devise,  I  cannot  altogether  avoid 
holding  that  there  is  an  intestacy  as  to  the  residuary  personal 
estate. 

For  all  these  reasons,  I  hold  that  the  devise  to  the  executors  in 
trust  for  Alexander  Robinson  and  Mary  Anne  Robinson  only 
applies  to  the  unsold  portion  of  the  estate. 

Costs  of  all  parties  will  come  out  of  the  estate  as  between 
solicitor  and  clieni 

Solicitors :  S.  J.  Bull ;  C.  BuU ;  Bowling  &  Taylor ;  Joseph 
Thompson, 
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EVANS  V.  TORPY  and  Othbes. 

1898. 
Will — Construction — Forfeiture  upon  marriage  with  certain  persons — Payment  of 

share  upon  giving  bond  to  comply  with  condition.  A^^'i  22  ' 

A  testator  devised  and  bequeathed  certain  interests  under  his  will  upon  trust 
for  his  children  to  vest  when  the  youngest  attained  twenty-one  years ;  but  the  •"•5**»*l'«<"»  • 
■bare  of  any  child  who  intermarried  with  a  Roman  Catholic 'was  immediately  to 
divest  from  hiui,  and  go  to  the  others ;  each  child  was  empowered  to  sell  his 
expectant  share  to  another  child,  and  thereupon  the  purchaser  should  be  "entitled 
to  receive  the  share  so  purchased  as  if  the  share  had  been  devised  to  him,  the 
pnrchaser." 

Bdd^  that  the  forfeiture  clause  was  good,  and  applied  to  subsequent  marriages, 
and  not  merely  to  a  first  marriage  ;  that,  upon  the  sale  by  one  child  to  another  of 
his  share,  that  share  became  freed  altogether  from  the  forfeiture  clause  ;  that  the 
tnutees  might  pay  over  the  shares  to  the  married  children  upon  receiving  bonds 
from  them  to  comply  with  the  condition,  and  to  the  unmarried  children  upon  a 
•imilar  bond  from  them  and  one  surety. . 

This  ¥»as  a  friendly  suit  to  determine  certain  questions  arising 
under  the  will  of  the  late  Alexander  Montgomery. 

The  testator,  after  making  certain  bequests,  devised  his  estate 
to  trustees  upon  trust  to  hold  and  be  possessed  of  his  real  estate 
and  the  residue  of  his  personal  estate  upon  trust  for  all  the 
testator's  children  (except  one)  in  equal  shares,  share  and 
snare  alike,  to  vest  as  and  when  the  youngest  or  youngest  sur- 
vivor of  his  said  children  should  have  attained  the  age  of  twenty- 
one  years.  The  will  then  continued :  '*  I  further  declare  that  any 
child  of  mine  except  as  aforesaid  may  sell  his  or  her  expectant 
share  to  any  other  child  or  children  of  mine  who  may  purchase 
the  expectant  share  or  shares  of  any  other  child  or  children  of 
mine  for  a  fair  and  reasonable  price  Upon  such  sale  and  purchase 
the  child  or  children  so  purchasing  shall  be  entitled  to  receive  the 
share  or  shares  so  purchased  as  if  the  same  had  been  legally 
devifeed  to  him  her  or  them  the  purchaser  or  purchasers  thereof 
•    .    .    .     and  knowing  by  experience  the  misery  and  discord  in 
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1898.  families  caused  by  mixed  marriages  I  declare  that  if  any  child  of 
Etaks  mine  ....  shall  marry  any  Roman  Catholic  or  member  of 
ToRPT.  ^^^  Church  of  Borne,  then  and  immediately  upon  any  such 
marriage  such  child  shall  absolutely  cease  to  have  any  interest 
under  this  my  will  and  any  interest  which  any  child  of  mine 
.  .  .  shall  become  entitled  to  or  shall  have  been  actually 
received  shall  upon  the  happening  of  any  such  marriage  become 
forfeited  .and  shall  fall  into  and  become  part  of  my  said  real  and 
residuary  personal  estate  and  be  distributable  accordingly  among 
the  others  or  other  of  my  said  children  entitled  under  this  my 
will  such  distribution  in  the  event  of  any  such  marriage  taking 
place  after  vesting  of  any  share  as  aforesaid  to  take  place  as  if 
the  person  so  marrying  had  not  become  entitled  thereto  under 
this  my  will  and  as  if  such  share  had  not  become  vested  in 
accordance  with  the  terms  of  my  will.''  One  of  the  testator*s 
children  was  insane ;  one  son  was  unmarried  ;  the  other  children 
were  all  married  to  persons  not  Roman  Catholics.  The  plaintiff 
was  one  of  the  beneficiaries  under  the  will,  and  the  statement  of 
claim  prayed  that  the  following  questions  might  among  others 
mentioned  be  determined  by  the  Court : — 

(c)  Whether  any  child  of  the  said  testator  on  marrying  a  Roman 
Catholic  forfeits  his  or  her  share  of  the  said  estate  ? 

(d)  Whether  the  aforesaid  restriction  as  to  marriage  applies  to 
second  and  subsequent  marriages  or  only  to  a  first  marriage  ? 

(e)  Whether,  in  the  event  of  one  child  of  the  testator  purchas- 
ing the  share  of  another  child  in  the  said  estate,  the  said  share  is 
forfeited  on  either  the  vendor  or  purchaser  thereof  marrying  a 
Roman  Catholic  ? 

(f)  Whether,  having  regard  to  the  aforesaid  restriction,  the 
trustees  of  the  said  estate  will  be  justified  in  paying  or  handing 
over  the  share  of  any  child  of  the  testator  in  the  corpus  in  the 
said  estate  until  after  the  death  of  such  child  ? 

L.  Owen,  for  the  plaintiff,  referred  to  the  following  cases  upon 
the  several  questions  referred  to  the  Court.  As  to  the  validity 
of  the  forfeiture  clause :  Hodgson  v.  Halford  (1);  Wainwrighi  v. 

(1)  U  Ch,  D.  96?. 
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Miller  (1).    As  to  the  period  of  time  over  which  the  forfeiture        1898. 
extended,  he  cited  Oabom  v.  Brovm  (2),  In  re  NieheUs  Will  (8),       Evans 
and  Knapp  v.  Noyes  (4).    He  contended  that  if  the  testator      toiipy. 
intended  to  attach  the  proviso  for   forfeiture   to  a  purchased 
share  upon   the    marriage   of    the   purchaser   with    a    Roman 
Catholic,  the  law  would  not  allow  it,  and  that  upon  a  sale  the 
share  became  absolutely  freed  from  the  forfeiture:  Oill  v.  Pearson 
(5) ;  Ludlow  v.  Bvmbury  (6) ;  In  re  Porter  (7) ;   2  Jarman  on 
Wills,  p.  858.     The  beneficiaries  were  all  desirous  of  receiving 
their  shares  without  giving  any  security :  Aston  v.  Aston  (8); 
Griffith  V.  Smith  (9) ;  Faulkes  v.  Gray  (10). 

Rich,  for  the  trustees. 

W,  Hubert  Manning  and  Macarthur,  for  two  classes  of  defen- 
dant beneficiaries. 

A.  H.  Simpson,  J.  I  am  quite  clear  that  the  provisions  of  this 
will  declaring  that  upon  any  child  marrying  a  member  of  the 
church  of  Rome  his  or  her  interest  under  the  will  is  to  be 
forfeited,  are  perfectly  valid  provisions,  and  that  any  vested 
share  is  liable  to  become  divested  in  the  event  of  such  a  marriage : 
see  Hodgson  v.  Halford  (11).  Nor  do  I  see  any  reason  why  the 
forfeiture  should  not  apply  quite  as  much  to  a  second  or  subse- 
quent marriage  as  well  as  to  a  first  marriage ;  if  authority  is 
needed  to  shew  that  it  does  so  apply,  it  is  to  be  found  in  In  re 
NiebeTs  Will  (3),  a  decision  of  Mr.  Justice  Owen's.  The  case  of 
Osborn  v.  Brown  (2)  appears  to  me  clearly  distinguishable, 
because  of  the  express  direction  in  the  will  that  the  legacy  to  the 
testator's  daughter  was  to  be  paid  twelve  months  after  the 
testator's  death.  Lord  Rosslyn,  in  consequence  of  that  direction, 
held  that  the  event  upon  which  the  bequest  was  revoked  was  to 
be  referred  to  the  twelve  months  during  which  the  payment  was 
suspended. 

(1)  [1897]  2  Ch.  255.  (6)  35  Beav.  36. 

(2)  5  Ves.  627.  (7)  [1892]  3  Ch.  481. 

(3)  13  N.S.W.R.  Eq.  161.  (8)  2  Vera.  452. 

(4)  Ambl.  661.  (9)  1  Ves.  Jun.  97. 
(6)  6  East  173.  (10)  18  Ves.  131. 

fll)  11  Ch.  D.  659. 
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1898.  Since  the  matter  was  last  before  me  I  have  given  some  cod- 

Evans  aideration  to  the  question  asked  in  paragraph  (e)  of  the  prayer, 
ToRPY.  ^^^  I  cannot  see  any  reason  why  the  testator,  having  imposed  a 
condition  in  a  certain  event,  should  not  be  able  to  provide  that 
*  that  condition  should  be  removed  in  the  event  of  the  beneficiary 
disposing  of  his  share ;  and  that  the  forfeiture  clause,  which 
would  have  attached  to  the  share  upon  the  marriage  of  the 
vendor  with  a  Roman  Catholic,  should  not  attach  to  it  in  the 
hands  of  the  purchaser.  I  do  not,  however,  see,  on  principle, 
how  the  testator  can  attach  another  condition  to  that  share  in 
the  hands  of  the  purchaser,  so  that  upon  the  purchaser  marryiDg 
a  Roman  Catholic  he  should  forfeit  the  share  he  had  purchased. 
Accordingly,  I  hold  that  the  children's  shares  are  no  longer 
liable  to  forfeiture  after  sale,  whether  the  purchaser  or  the  vendor 
intermarries  with  a  Roman  Catholic. 

WhetheV  the  Court  will  require  a  security  to  be  given  for  the 
repayment  of  the  shares  in  the  event  of  the  forfeiture  daose 
coming  into  operation,  seems  from  the  cases  to  be  a  matter  veiy 
largely  of  discretion,  according  to  the  probability  of  the  case,  and 
the  likelihood  of  the  anticipated  event  happening.  The  case» 
are  collected  in  Roper  on  Legacies  (3rd  Edit.  p.  752).  I  think 
that  in  this  case  the  trustees  may  p^iiy  over  the  shares  of  those 
children  who  have  intermarried  with  persons  not  Roman 
Catholics,  without  requiring  any  security  from  them  other  than 
a  bond  by  each  of  the  children;  that  the  share  of  the  child 
who  is  insane  may  be  paid  over  to  the  Master  in  Lunacy  without 
security ;  and  that  the  share  of  that  son  who  is  still  unmarried 
may  be  paid  to  him  upon  the  security  of  a  bond  by  himself  and 
one  surety. 

Solicitors:    Myers;    lAiurence  &  Rich  (for  PiZcAer,  Orange); 
A  slier ;  Street  <t  Pater  son. 
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In  the  maUer  of  the  MOUNT  DAVID  GOLD  MINING  COMPANY  1898» 

(No  Liability).  March2^,  28, 

No  Liability  Mining  Companies  Act,  1896  (60  Vic,  No,  15),  «.  Z5^Tru8iee  Act  (17       ^  J^ 
Vic.  No,  4),  a,  6 — Rectification  oj  register — Equitable  owners  of  shares,  rights  of.  ^^ 

A  transferee  of  shares  of  a  company,  until  such  transfer  has  been  registered,  is  A.n.  Simpson  J, 
merely  equitable  owner  of  the  shares,  and,  as  such,  liable  to  be  postponed  to  those 
having  prior  equities. 

Under  a  partnership  agreement  G.  became  entitled  to  certain  shares,  which 
•tood  in  his  partner's  name.  A  doubt  arose  as  to  the  number  of  shares  to  which 
G.  was  entitled,  and  a  suit  was  brought  by  him  on  February  15th,  1897«  to  asoer- 
tahi  his  rights,  and  a  decree  was  pronounced  on  August  27th,  1897.  In  March  and 
November,  1897t  transfers  of  the  shares  to  which  G.  had  been  declared  entitled, 
were  executed  by  G.'s  partner  to  C.  and  R.  respectively,  and  lodged  by  them  with 
the  company  for  registration.  Held,  that  G.'s  partner  being  a  constructiye 
trustee  for  G. ,  it  was  no  negligence  in  G.  to  allow  the  shares  to  remain  in  his 
name,  and  that  G.'s  equity  being  prior  in  date  prevailed  over  that  of  C.  and  R. 

Shropshire  Union  Railway  Go.  v.  The  Queen  (1)  applied. 

This  was  an  application  to  rectify  the  register  of  the  Mount 
David  Gold  Mining  Co.,  No  Liability,  by  placing  the  name  of 
W.  F.  Gale  on  the  register  in  place  of  the  name  of  James  Maguire. 
The  facts  and  nature  of  the  application;  as  stated  by  his  Honour 
in  his  judgment,  were  as  follows : — 

On  the  8th  April,  1896,  Maguire  had  contracted  to  purchase  a 
mine  from.  Messrs.  Crozier  for  1,000/.,  and,  by  an  agreement  of 
that  date  with  Gale,  in  consideration  of  500Z.  paid  by  Gale  to 
Maguire,  Gale  and  Maguire  were  to  be  joint  owners  and  partners 
in  the  mine,  which  was  to  be  re-sold,  and  the  purchase  money  due 
to  Messrs.  Crozier  paid  out  of  the  proceeds  of  sale,  and  the 
surplus  divided  equally  between  them.  In  July,  1896,  this 
agreement  W6U3  varied  by  the  partners  agreeing  that,  in  lieu  of 
his  half-share,  Gale  should  be  paid  750Z.  on  the  sale  of  the  mine, 
and  receive  one  twenty-fifth  interest  in  fully  paid-up  shares  in  the 
company  to  be  formed  to  buy  the  mine.  The  company  was 
formed,  being  the  Mount  David  Gold  Mining  Co.,  and  Maguire 
received  a  sum  in  cash  and  16,000  fully  paid-up  shares. 

il)  L.R.  7  H.L.  496. 
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1898.  A  dispute  arose  between  Gale  and  Maguire,  whether  Gale  was 

In  the  Mauer  to  receive  from  Maguire  one  twenty-fifth  of  the  shares  allotted 
Th«  Mount  ^  Maguire  or  one  twenty-fifth  of  the  whole  of  the  shares  in  the 
^avidGold  company, numbering  120,000.  On  the  15th  February,  1897,the  suit 
(No        of  Oale  V. Maguire  was  instituted  to  determine  the  question,  and  on 
the  same  day  an  ex  parte  order  was  obtained  restraining  the  defen- 
dant until  the  19th  February  (among  other  things)  from  dealing 
with  the  scrip  or  certificates  of  his  15,000  shares,  so  as  to  prejudice 
Gale's  right  to  receive  4,800  of  the  said  shares.     This  order  was 
by  consent  continued  till  the  26th  February,  and  on  that  day  the 
order,   so   far  as  the  scrip  or  certificates  were  concerned,  was 
continued  till  the  hearing. 

On  the  27th  August,  1897,  a  decree  was  made  at  the  hearing 
by  which  it  was  declared  that  the  plaintiff  was  entitled  as  against 
the  defendant  to  one  twenty-fifth  part  of  the  whole  number  of 
shares  in  the  Mount  David  Gold  Mining  Go.  fully  paid  up,  that 
was  to  say,  to  4,800  fully  paid-up  shares  and  to  an  immediate 
payment  of  750^.  out  of  the  consideration  for  the  sale  of  the  mine, 
and  it  was  ordered  that  the  defendant  should  forthwith  do  every- 
thing necessary  for  the  purpose  of  having  the  scrip  or  certificates 
for  the  said  4,800  shares  transferred  to  the  plaintiff.  The  decree 
did  not  contain  any  injunction  against  the  defendant  dealing 
with  the  shares,  but  on  the  1 0th  November,  1897,  an  order  was 
obtained  restraining  him  from  dealing  with  the  15,000  shares,  so 
as  to  reduce  the  number  of  fully  paid-up  shares  in  his  name 
below  4,800,  and  this  injunction  was  afterwards  continued  till 
further  order,  and  is  now  in  force.  As  Maguire  refused  or 
neglected  to  transfer  the  4,800  shares  or  any  of  them  to  Gale, 
the  latter,  on  the  18th  January,  1898,  obtained  an  order  in 
•the  suit  vesting  in  himself  the  right  to  transfer  the  4,800  shares 
standing  in  Maguire's  name.  Gale  accordingly  executed  trans- 
fers to  himself,  but,  on  his  presenting  them  for  registration 
by  the  company,  was  informed  the  company  could  not  do 
this  without  an  order  of  the  Court,  as  there  were  only  4,800 
shares  standing  in  Maguire's  name  and  transfers  by  Maguire 
of  650  of  these  had  previously  been  lodged  by  Crozier,  and 
transfers  of  4,000  by  the  Reversionary  Interest  Finance  Co., 
Limited,    On  the  29th  January,  1898,  a  summons  was  taken  out 


In  the  Matter 
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by  Gale  under  s.  35  of  the  No-Liability  Mining  Companies  Act,        ^®^' 

1896,  for  rectification  of  the  register  of  shareholders  by  having  ^"  ^'^^ 

his  name  inserted  as  owner  of  4,800  shares  instead  of  Maguire,  X^"  Mount 

^  David  Gold 

but  the  summons  was  only  served  on  the  Mount  David  Gold   Mining  Co. 
Mining  Co.  Liabimy). 

When  the  summons  came  on  for  hearing, 

A,  H.  Simpson,  J,,  on  the  loth  February,  1898,  decided  that  he 
could  not  deal  with  the  application  in  the  absence  of  the  other 
claimants,  and  the  summons  was  accordingly  amended  by 
making  Crozier  and  the  Reversionary  Interest  Finance  Co.  parties. 

It  appeared  that  on  the  10th  February,  1897, 16,000  fully  paid- 
up  shares  were  allotted  to  Maguire.  From  time  to  time  he  sold 
and  transferred  portion  of  them,  but  at  the  date  of  the  decree  he 
still  had  9,450  in  his  name,  a  number  sufficiently  large  to  meet 
the  claim  of  Gale,  Crozier,  and  the  Reversionary  Interest  Finance 
Co. 

Immediately  after  the  date  of  the  decree  he  began  transferring 
further  shares  until,  on  the  16th  November,  1897,  he  had  only 
4,800  in  his  name.  The  transfers  lodged  by  Crozier,  executed  by 
Maguire  at  some  time  in  November,  1897,  were  handed  to  Crozier. 
The  transfers  lodged  by  the  Reversionary  Interest  Finance  Co. 
were  executed  in  March,  1 897,  and  handed  to  the  Reversionary 
C!ompany  on  the  17th  and  18th  March. 

Both  sets  of  transfers  were  endorsed  on  the  respective  certifi- 
cates, and  were  executed  by  Maguire  in  blank. 

It  was  admitted  that  these  transfers  did  not  pass  any  legal 
property  in  the  shares  which  still  remained  vested  in  Maguire, 
and  the  contest  was,  therefore,  between  persons  with  equitable 
rights  only. 

TT.  G.  Walker,  Q.C.  (Mann  with  him),  for  the  applicant. 
I  claim  a  lien  on  the  whole  of  the  15,000  shares  allotted  to 
Maguire ;  Shropshire  Union  Raihvay  Co,  v.  The  Queen  (1). 

He  was  stopped  by  the  Court. 
LingeUy  for  the  respondent  Crozier. 

(1)  L.R.  7H.L.  496. 
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1898.  The  applicant  has  been  guilty  of  such  negligence  as  to  distis- 

In  the  Matter  guish  his  case  from  that  of  Shropshire   Union  Bailway  Go.  v. 

The  Mount  ^^  Queen.     If  the  applicant  had  such  a  lien  over  the  shares,  he 

A^^^'^^Off  ^*^^®^  ^^  ^^  February  15th,  1897,  when  the  ex  parte  injunction 

(No         was  obtained. 

Maguire  was  as  partner  entitled  to  deal  with  the  shares 
independently  of  the  applicant. 

I  admit  that  Crozier  was  aware  of  the  equity  suit,  but  it  was 
negligence  to  rely  on  the  chance  of  a  person  obeying  the  order  of 
the  Court :  Union  Bank  of  London  v.  Kent  (1). 

A  trustee  has  powers  analogous  to  those  of  an  agent,  and  he 
can  give  a  good  title  to  an  innocent  purchaser,  even  if  he  exceeds 
his  authority. 

[He  referred  to  Pen^  Herrick  v.  Attv)ood  (2) ;  Brocklesby  v. 
Temperance  Permanent  BvuUding  Society  (3) ;  and  Lloyd's  Bani. 
Limited  v.  BuUock  (4).] 

Rich,  for  the  Reversionary  Interest  Company.  In  order  that 
priority  should  give  an  advantage,  the  equities  of  parties  must  be 
in  all  other  respects  equal :  Farren  v.  Yorkshire  Banking  Co.  (h)\ 
Sociiti  Ginirale  v.  Walker  (6).  The  applicant  was  negligent 
from  the  first  in  allowing  the  shares  to  be  issued  to  Maguire. 

At  the  date  of  the  decree  the  share  certificates  should  have 
been  deposited  in  Court.  Had  the  injunction  been  continued 
after  the  decree,  Maguire  would  still  have  had  sufficient  shares 
without  those  mortgaged  to  the  Reversionary  Company  to  satisfy 
the  decree  of  the  Court. 

Maguire  transferred  4000  shares  between  August  27th,  the 
date  of  the  decree,  and  November  lOth,  the  date  on  which  the 
injunction  was  renewed. 

The  order  of  February  11th  only  restrained  Maguire  froro 
dealing  with  4,800  out  of  15,000  shares,  and  he  cmld,  therefore, 
deal  with  the  balance.  It  is  a  general  principle  that  carelessness 
or  negligence  postpones  an  equitable  mortgagee:  Wiffram  v. 
Buckley  (7).     The  Reversionary  Company  had  possession  of  the 

(1)  39  Ch.  D.  238.  (4)  [1896]  2  Ch.  192. 

(2)  2  De  G.  &  J.  21.  (5)  40  Ch.  D.  188. 

(3)  [18951  A.C.  173.  (6)  11  App.  Cas.  20. 

(7)  [1894]  3  Ch.  483. 
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scrip,  and  possession  of  deeds  turns  the  balance  in  favour  of  the        1898. 

person  in  possession   of  them.     Scrip   is   analogous  to  deeds :  in  the  MaUer 

Laird  v.   Moore  (1) ;    Spencer    v.    Clarke  (2).      The   case   of  xhe  Mount 

Shropshire  Union  Railway  Co.  v.  The  Queen  (3)  must  be  con-  DavidGold 

fined   to   express   trusts.     At   the   best   the   applicant   is  only         (No 

Liability). 
entitled  to  one  third  of  the  shares  held  by  the  Reversionary  Co. 

[He  also  referred  to  National  Prov.  Bank  v.  Jackson  (4).] 
Walker  in  reply. 

The  applicant  is  entitled  to  a  lien  over  all  the  1 5,000  shares, 
which  continues  until  4,800  have  been  specifically  allotted  to  him  : 
Lindley  on  Partnership  (5).  The  lien  exists  for  the  protection 
of  a  pai*tner  until  accounts  have  been  settled,  and  a  balance 
struck. 

Either  the  partnership  still  exists  or  it  is  in  liquidation ;  and 
if  there  was  once  a  lien,  such  must  still  exist  as  between  the 
applicant  and  Maguire  until  the  property  is  distributed. 

The  conversion  of  partnership  property  cannot  affect  the 
rights  of  partners  inter  se :  Yeates  v.  Groves  (6).  Where  there 
is  a  charge  on  a  larger  sum  for  payment  of  a  smaller,  the  latter 
remains  a  charge  until  paid.  If  the  respondents  have  a  lien  as 
well  as  the  applicant,  the  latter  must  succeed  as  being  prior  in 
time.  If  the  lien  existed  Maguire  was  a  trustee  for  the  appli- 
cant 

Shropshire  Union  Railway  Co,  v.  The  Qiieen  (7)  cannot  be 
limited  to  express  trusts.  The  equity  is  the  same  in  each  case. 
The  gist  of  trusteeship  is  that  a  person  has  the  legal  ownership 
to  which  he  knows  some  other  title  attaches. 

In  Union  Bank  of  London  v.  Kent  (8)  nothing  was  done, 
but  in  this  case  the  applicant  prosecuted  an  equity  suit  to  victory, 
and  there  could  not,  therefore,  have  been  negligence  on  his  part 
in  the  suit. 

Knox,  for  the  Mount  David  Gold  Mining  Co. 

Cur,  adv.  vult. 

(1)  L.R.  4  Eq.  405.  (5)  5th  Ed.,  p.  351. 

(2)  9  Ch.  D.  142.  (6)  1  Yes.  Jan.  280. 

(3)  L.R.  7  H.L.  20.  (7)  L.R.  7  H.L.  496. 

(4)  33  Ch.  D.  1.  (8)  39  Ch.  D.  238, 
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1898.  The  following  considered  judgment  was  on  April  Ist  delivered 

In  the  Matter  by, 

The  Mount       -A..  H.  SiMPSON,  J.  (after  stating  the  facts  as  above  set  out,  his 

^hNiNo  Ca  ^^^^^^  continued)  : — The  material  points  for  consideration  are, 

(No     '  I  think— (1)  Had  Gale  a  lien  over  the  15,000  shares  ? ;  (2)  If  he 

had,  IS  he  prevented  by  his  negligence  or  otherwise  from  setting 

AprU  1.     i^  up  against  the  other  claimants  ? 

(1)  Gale's  right  in  the  shares  accrued  in  July,  1896 ;  the  decree 
only  declared  and  defined  those  rights.  Under  the  original 
agreement  Gale  and  Maguire  were  partners.  Gale  had  a  lien  over 
the  partnership  property  for  the  purpose  of  having  it  applied  in 
discharge  of  partnership  debts ;  and  a  similar  lien  over  the 
surplus  assets,  to  have  them  applied  in  payment  of  what  was  due 
to  him  as  partner  :  Lindley  on  Partnership  (1). 

This  position  he  exchanged  for  a  right  to  receive  a  sum  of 
cash  and  4,800  paid-up  shares  out  of  the  proceeds  of  sale  of  the 
mine.  This  would,  in  my  opinion,  give  him  a  lien  over  the  pro- 
ceeds of  sale  in  Maguire  s  hands.  An  unpaid  vendor,  whether  of 
real  or  personal  property,  has  a  lien  over  the  property  for  unpaid 
purchase  money,  on  the  principle  of  equity  that  he  who  gets 
property  under  contract  to  pay  its  value,  shall  not  keep  it  with- 
out payment:  see  Macreth  v.  SiTrimona  (2).  Here  Maguire, 
with  Gale's  assistance,  obtained  shares  under  a  contract  to  band 
Gale  part  of  them.  On  principle,  therefore,  Gale  has  a  lien  for 
the  shares  due  to  him.  Again,  a  direction  in  a  will  to  pay  debts 
or  legacies  out  of  a  fund  has  certainly  been  held  to  amount  to  a 
charge ;  and  in  dealings  inter  vivos  it  was  laid  down  by  Lord 
Truro  in  Rodick  v.  Gandell  (3)  that  the  extent  of  the  principle 
to  be  deduced  from  the  cases  is  that  "  an  agreement  between  a 
debtor  and  creditor  that  the  debt  owing  shall  be  paid  out  of  a 

specific  fund  coming  to  the  debtor will  create  a 

valid  equitable  charge  on  such  fund."     Numerous  other  instances 
will  be  found  in  the  notes  to  Ryall  v.  Hoxoles  (4). 

The  decree  recognises  and  preserves  Gale's  right,  and  if  this  is 
so  his  rights  are  clearly  prior  in  time  to  the  other  claimants,  and 
being  prior  in  time  are,  prima  facie  at  any  rate,  better  in  law. 

(1)  p.  352,  5th  ed.  (3)  1  D.M.  &  G.  763  p.  777. 

(2)  16  Ves.  328.  (4)  Wh.  &  Tud.  L.C.  7th  Ed.  L,  96. 
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(2)  Has  then  Gale  done  anything  to  prejudice  his  prior  right  ?        ^^^Q- 

It  was  contended  on  various  grounds  that  he  had  done  so,  and  ^«  <*€  Mauer 
firstly  that  the  case  was  within  the  class  of  cases  of  which  Lloyd's  Thb  Mount 
Bavk  V.   Bullock  (1)  is    a    recent   example,  where   an   agent,  itoiKGCa 
intrusted  by  his  principal  with  property  for  the  purpose  of  raising   -     ^^^ 
a  certain  sum  on  it,  exceeds  that  authority,  and  raises  a  larger 
sum.    In  that  case,  no  doubt,  the  lender's  equity  is  better  than       '    »»p»onj. 
that  of  the  principal ;  but  such  a  case  bears  no  resemblance  to 
this.     Maguire  was  not  an  agent  with  any  authority  of  any 
kind  to  deal  with  Gale  s  share. 

Next  it  was  contended  that  Gale  was  negligent  in  allowing  the 
shares  to  be  in  Maguire's  name,  with  possession  of  the  certificates. 
The  judgment  of  Lord  Cairns  in  Shropshire  Union  Railway  Co. 
V.  The  Queen  (2)  seems  to  me  a  conclusive  answer  to  this,  and  I 
need  not  quote  it  at  length.  It  was  further  contended  that  Gale 
ought  to  have  mistrusted  Maguire,  and  obtained  at  the  hearing 
a  continuation  of  the  injunction  against  him  ;  as  it  was  during 
the  lapse  of  the  injunction  the  shares  in  Maguire's  name  were 
reduced  from  9,450  to  4,800.  If,  however,  there  was  no  negligence 
in  allowing  the  shares  to  be  in  Maguire's  name,  as  the  last  cited 
case  shews,  there  would  have  been  no  negligence  in  not  instituting 
a  suit  at  all.  Indeed,  the  suit  was  instituted,  not  on  account  of  any 
distrust  of  Maguire,  but  because  the  parties  differed  as  to  the 
meaning  of  their  agreement.  Gale  was  in  no  way  bound  at  the 
hearing  to  regard  Maguire  as  a  knave,  and  indeed  if  he  had 
obtained  a  continuation  of  the  injunction,  I  do  not  know  that  it 
would  have  bettered  his  position  if  Maguire  had  chosen  to 
disregard  it :  see  the  remarks  of  Davey^  L.J.,  in  Wigram  v. 
Buckley  (3). 

In  Tlie  Union  Bank  of  London  v.  Kent  (4)  a  company  held 
land  under  a  building  agreement  from  the  corporation  of  London, 
under  which  separate  leases  of  the  houses  were  to  be  granted  as 
they  were  built.  The  company  borrowed  money  from  the  plain- 
tiff bank,  and  covenanted  to  mortgage  the  houses  to  them  when 
the  leases  were  granted,  and  that  in  the  meantime  the  premises 
comprised  in  the  building  agreement  should  be  a  security  to  the 

(1)  [1896]  2  Ch.  193.  (3)  [1894]  3  Ch.  i83  p.  497. 

(2)  L.R.  7.  H.L.  496.  (4)  39  Ch.  D.  238, 
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^^^8-       plaintiffs.     The  building  agreement  was  handed  to  the  bank,  but 
In  the  MaUer  they  gave  no  notice  to  the  corporation,  the  lessors.     Subsequently, 
The  Mount  ^®*^ses  of  two  houses  were  granted  to  the  company,  who  thereupon 
David  Gold  raised  money  upon  them  by  equitable  mortgage  from  a  person 
(No        who  had  no  notice  of  the  plaintiff's  rights.     It  was  held  by  the 
Liability.)   Court  of  Appeal  that  although  giving  notice  to  the  lessors  would 
ii.£r.simp«on J.  probably   have    prevented    the    leases    being    handed   to  the 
company,  as  notice  was  not  requisite  to  complete  a  security  on 
real  estate,  the  omission  to  give  such  notice  was  no  ground  for 
,  postponing  the   plaintiff's  equity.     It  was  said   by  Fry,  L.J. 
(p.  247),  that  there  were  two  sets  of  circumst-ances,  that  at  first 
looked  very  similar — one  class  was  where  a  mortgagee  knew  that 
a  mortgagor  had  not  fulfilled  his  obligations,  and  yet  did  nothing; 
the  other  was  where  he  knew  of  no  such  failure,  but  only  knew 
of  obligations  which  in  the  future  the  mortgagor  might  fail  to 
fulfil.     After  giving  instances  of  the  first  class,  he  says  with 
reference  to  the  second  (p.  248):  "I  know  of  no  decided  case  in 
which  the  mortgagee  has  been  postponed  on  the  ground  that  he 
did  not  take  precautions  against  a  future  fraud  by  the  mortgagor, 
and  I  do  not  know  of  any  general  rule  which  obliges  you  to  assume 
that  every  person  with  whom  you  are  dealing  is  likely  to  be  a 
knave."  Previously  to  the  decree  there  was  no  failure  on  the  part  of 
Maguire  to  fulfil  his  obligations,  and  the  case,  therefore,  falls  within 
the  second  class.     The  above  reasoning  applies  to  both  Crozier  and 
the  Reversionary  Interest  Finance  Co. ;    but  the  former  is  in  a 
worse  position  than  the  Reversionary  Interest  Finance  Co.,  as  bis 
equity  did  not  arise  till  November,  1897,  when,  as  is  admitted,  he 
had  notice  of  the  equity  suit,  i.e.,  of  the  plaintiff's  rights, 

I  order  the  register  to  be  rectified  by  placing  the  4,800  shares 
in  the  name  of  Gale.  Gale's  costs  of  taking  out  the  summons  and 
the  aflidavits  filed  by  him  in  support,  and  his  costs  incurred  after 
15th  February  last  must  be  paid  by  respondents,  Crozier  and  the 
Reversionary  Interest  Finance  Co.  The  costs  of  the  Mount  David 
Gold  Mining  Co.  must  be  paid  by  the  applicant,  and  he  may 
recover  against  the  other  respondents  so  much  of  the  Mount  David 
Gold  Mining  Co.'s  costs  as  were  incurred  after  1 5th  February, 

Solicitors  for  the  applicant :  Thompson  &  Nott. 
Solicitors  for  Crozier :  White  &  Wolstenholme, 
Solicitor  for  the  Reversionary  Interest  Finance  Co.,  Ltd.:  IT. 
Sands. 

Solicitor  for  the  Mount  David  Gold  Mining  Co. :  W.  G.  Paridk 
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FARNELL  v.  COX  and  Others. 

1898. 


Breach   of  trust — Trwftee  borrowing  trust  funds — Deposit  of  security — Further  — 

advances — Redemption  of  the  security.  June  22,  24. 

C,  a  trastee,  borrowed  1,500/.  of  the  trust  moneys  in  September,  1897.    As  J.H.Simpson  J. 
Mcarity  for  the  loan  he  deposited  with  the  solicitors  to  the  trust  estate  certain 
title  deeds,  together  with  a  letter,  in  which  he  undertook  to  repay  the  loan  in 
1902,  and  to  pay  interest  at  5  per  cent.,  and  gave  a  power  of  sale  in  case  of 
default. 

Held,  that  the  deeds  so  deposited  must  be  held  as  security,  not  merely  for 
the  1,500/.  and  interest,  but  also  for  sums  subsequently  borrowed  by  C.  from  the 
trust  estate,  but  not  for  sums  borrowed  prior  to  September,  1897. 

Summons. 

• 

This  suit  was  instituted  by  one  beneficiary  in  the  estate  of 
H.  R.  Cox,  senior,  against  the  trustees  and  the  other  beneficiaries, 
alleging  breaches  of  trust,  and  asking  for  the  usual  accounts, 
enquiries,  and  directions,  and,  so  far  as  necessary,  administration 
by  the  Court. 

This  was  a  summons  by  Henry  Robert  Cox,  junior,  a  defendant 
trustee,  "for  directions  as  to  whether  the  Perpetual  Trustee 
Company,  the  receiver  herein,  is  justified  in  retaining  title  deeds 
relating  to  property  belonging  to  the  said  H.  R.  Cox,  and  not  in 
any  way  connected  with  the  trusts  of  the  will  of  the  testator  in 
the  pleadings  mentioned  or  whether  the  said  company  ought  not 
to  deliver  up  the  same  to  the  said  H.  R,  Cox,  or  to  whom  he  may 
appoint  on  his  paying  the  principal,  interest  and  costs  due 
thereon  under  the  circumstances  and  on  the  grounds  set  out  in 
the  aflSdavits  filed." 

Tlie  facts,  which  are  fully  set  out  by  his  Honour  in  his  judg- 
ment, may  be  shortly  stated  as  follows : — In  October,  1897,  the 
defendant,  H.  R.  Cox,  borrowed  1,500Z.  in  breach  of  trust  from 
the  trust  estate.  He  deposited  as  security  title  deeds  of  property 
valued  at  5,000^.  It  was  alleged  that  previously  he  had  obtained 
other  simis  in  breach  of  trust  from  the  estate.  He  was  also 
alleged  to  have  obtained  further  sums  subsequently  to  the  deposit 
of  the  deeds  from  the  trust  estate.     He  now  offered  to  redeem, 
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1898.       and  the  question  wa.s  whether  the  receivers  appointed  in  the  suit 

Faksell    were  entitled  to  a  lien  over  the  deeds  so  deposited,  and  which  had 

Cox.        come  into  their  custody  as  receivers,  for  all  sums  irregularly 

obtained  from  the  trust  estate,  and  if  not^  for  which  of  such  sums. 

W.  Oregory  Walker,  Q.C.  {Mann  with  him),  for  the  plaintiff, 
the  Perpetual  Trustee  Company  (the  receiver),  and  the  infants 
Farnell,  took  the  preliminary  point  that  the  Court  could  not 
try  the  case  on  a  summons  for  direction,  but  that  the  applicant 
must  bring  a  redemption  suit. 

Lingen,  for  the  applicant. 

The  Court  has  jurisdiction  to  deal  with  this  application  on 
summons.     He  referred  to  Kerr  on  Receivers,  p.  131. 

[His  Honour  decided  that  he  had  jurisdiction.] 

The  investment  is  irregular,  and  as  some  of  the  beneficiaries 
demand  restitution,  the  applicant  must  repay  the  money ;  the 
refusal  of  other  beneficiaries  to  request  payment  is  immaterial. 
Upon  payment  of  the  l,500i.  and  interest  secured  by  the  depoat 
of  the  deeds,  the  applicant  is  entitled  to  receive  back  the  deeds. 

Walker,  Q.C.  Before  the  deeds  are  given  up  the  plaintifi*  is 
entitled  to  the  enquiries — (1)  What  sum  is  due  under  the 
security  beyond  the  sum  of  1,500Z.  ?  (2)  Whether  the  applicant 
has  derived  from  the  sum  of  1 ,500^.  and  from  any  other  sums  dne 
any  profit  above  five  per  cent.,  and  if  so,  how  much  ? 

The  maxim,  "  He  who  comes  into  equity  must  do  equity,"  is 
applicable,  and  the  applicant  having  come  to  the  Court  to  obtain 
his  deeds  must  do  equity.  He  is  therefore  bound  to  make  good 
all  his  deficiencies,  whether  prior  to  the  deposit  of  the  deeds  or 
otherwise.  He  is  not  entitled  to  the  deeds  until  this  has  been 
done. 

Rich  and  Nohle  appeared  for  other  parties  to  submit. 

Lingen  in  reply. 

There  is  no  authority  for  plaintiff's  contention,  which  wonld 
make  it  an  advantage  not  to  deposit  security,  and,  therefore,  be  a 
premium  on  dishonesty. 
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The  maxim  "  He  who  comes  into  equity  must  do  equity,"  does        iSftS. 
not  enable   the   Court  to   impose   arbitrary   conditions.      The     Fabnell 
conditions  must  be  referable  to  the  subject  matter  of  the  suit,        q^^ 
the  equity  to  be  done  must  be  an  equity  in  the  matter  in  dispute. 
The  deeds  cannot  be  impounded  to  answer  other  matters  than 
those  in  reference  to  which  the  applicant  deposited  them:  Hanson 
V.  Keating  (1).     The  cestuia  que  tmatent  cannot  approbate  and 
reprobate  the  security;    they  must  either  accept  its  terms  or 
refuse  it  altogether.     The  deeds  can  only  be  retained  in  respect 
of  the  advances  actually  made  on  the  security  of  them. 

[A.  H.  Simpson,  J.  Can  the  applicant  be  heard  to  say  that  he 
did  not  intend  to  take  the  further  advances  on  the  faith  of  this 
security  ?  How  can  the  Court  go  into  the  question  whether  a 
person  has  made  a  mental  communication  to  himself  ?] 

A  person  cannot  be  bound  except  upon  a  declaration,  and  there 
was  none  here. 

[A.  H.  Simpson,  J.  Cannot  a  persou  be  a  constructive  trustee 
without  a  declaration?] 

No  doubt;  but  there  is  no  case  here  to  make  the  applicant  a 
constrnctive  trustee.  There  is  an  express  declaration  in  writing 
which  cannot  be  extended  by  mere  subsequent  actions  without 
further  declarations. 

In  so  far  as  the  beneficiary  gets  interest  against  the  trustee 
under  the  declaration,  he  is  limited  to  the  terms  of  the  declaration. 

No  doubt  he  has  other  rights  arising  from  the  mere  relation- 
ship of  trustee  and  cestui  que  triiat;  but  that  is  altogether 
outside  the  declaration,  and  the  terms  of  the  declaration  cannot 
be  extended  so  as  to  include  other  matters. 

[A.  H.  Simpson,  J.  May  not  the  Court  say  you  deposited 
deeds  to  cover  an  improper  loan  of  1,500Z.,  and  you  cannot  get 
those  deeds  back  until  you  repay  the  1,500^.  with  .such  interest  as 
the  Court  says  you  must  pay  ?] 

No;  the  deeds  must  be  returned  upon  the  applicant  paying 
the  l,500i.  and  the  interest  stipulated  to  be  paid.  They  can- 
not be  retained  to  secure  the  payment  of  excessive  interest  which 
the  Court  might  order  to  be  paid. 

« 

(1)  4  Hare  5. 
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1898.  [A.  H.  Simpson,  J.    Coald  the  applicant  refuse  to  repay  the 

Farnkll    loan  until  1902,  in  accordance  with  the  terms  of  the  mortgage?] 

Cox.  ^^ '   ^®  could  not  refuse  to  repay  the  money  directly  it  is 

asked  for  under  the  ordinary  remedies  arising  from  the  relation- 
ship of  trustee  and  cestui  que  trust ;  but  the  beneficiarias  could 
if  they  chose  retain  the  security  until  the  money  was  paid  with 

the  interest  contracted  to  be  paid. 

Cur,  adv.  vuU. 

June  24.         On  June  24,  the  following  judgment  was  read  by 

A.  H.  Simpson,  J.  H.  R.  Cox,  senior,  the  testator  in  the  cause, 
died  on  the  8th  October,  L885,  having  by  his  will  given  all  his 
real  and  residuary  personal  estate  to  his  trustees  on  trust  to  pay 
his  wife  an  annuity  mtotioned  in  the  will,  and  to  allow  her  to 
occupy  one  of  his  houses  for  life,  and  another  annuity  to  a  sister- 
in-law,  and  subject  thereto  on  trust  for  his  children  for  their 
respective  lives,  with  remainder  to  their  children  per  stirpes. 
The  present  trustees  are  Mrs.  Eliza  Cox  the  widow,  and  H.  R 
Cox  a  son  of  the  testator.  On  the  2nd  December,  1897,  a  state- 
ment of  claim  was  filed  by  Mrs.  Farnell,  one  of  the  testators 
eight  children,  against  the  trustees  and  the  other  beneficiaries, 
alleging  grave  breaches  of  trust,  and  asking  for  the  uxual 
accounts,  enquiries,  and  directions,  and  so  far  as  might  be 
necessary  for  administration  of  the  estate  by  the  Court  No 
mention  was  made  of  the  advance  of  1,500Z.  hereafter  referred  to, 
as  it  does  not  appear  to  have  been  known  at  that  time  to  the 
plaintiff.  On  the  14th  December,  1897,  the  Perpetual  Trustee 
Company  was  appointed  receiver. 

In  September  last,  Mrs.  Eliza  Cox  was  in  England,  having 
appointed  H,  P.  Ellis  her  attorney  under  power  of  attorney.  It 
appeared  that  H.  P.  Ellis  was  employed  by  H.  R.  Cox  to  keep  the 
trust  accounts,  and  he  was  apparently  willing  to  act  as  H.  R.  Cox 
wished.  At  all  events,  on  the  16th  September,  1897,  a  sum  of 
1,500Z.  trust  money  was  advanced  to  H.  R.  Cox  in  clear  breach  of 
trust,  for  at  that  time  the  trust  account  was  overdrawn  at  the 
Bank  of  New  South  Wales  to  the  amount  of  about  1,100{.,  on 
which  six  per  cent,  compound  interest  was  being  charged ;  had 
the  1,500^.  been  paid  into  the  trust  account,  as  it  should  have 


A.H,  Simptcn  J. 
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been,  this  would  have  placed  the  account  in  credit.     In  October,        1898. 
1897,  the  title  deeds  of  land  at  Brisbane  Water,  belonging  to  H.      Farnell 
R.  Cox,  and  valued  at  about  5fiO0L,  were  deposited  with  Messrs.        q^^^ 
Shipway  &  Berne,  the  solicitors  of  the  trust  estate,  by  H.  B.  Cox's 
directions,and  by  a  letter  dated  October,  1897,  but  said  to  have  been  ^ 
written  on  the  16th  October,  H.  R.  Cox  informed  them  that  they 
were  to  hold  the  deeds  by  way  of  equitable  mortgage  until  he 
had  repaid  to  the  trustees  the  sum  of  1,500^,  and  interest  and 
costs,  charges,  and  expenses  in  connection  therewith ;   he  then 
referred  to  the  advance  of  l,500i.  to  himself  by  the  trustees,  and 
promised  to  repay  it  on  the  16th  September,  1902,  with  interest 
at  five  per  cent. ;  the  letter  contained  a  proviso  for  redemption  on 
the  16th  September,  1902,  and  gave  a  power  of  sale  on  default  of 
payment  of  principal  and  interest.     It  appears  from  H.  P.  Ellis's 
affidavit  that  H.  R.  Cox's  title  deeds  were  mortgaged  to  his  own 
bank  to  secure  his  overdrawn  account,  and  part  of  the  l,500i.  was 
expended  in  paying  off  the  overdraft  and  thereby  releasing  the 
deeds.      When  the  Perpetual  Trustee  Company  was   appointed 
receiver,  the  deeds  were  handed  to  them. 

In  March  last,  H.  R.  Cox,  wishing  to  recover  his  deeds,  offered 
to  pay  off  the  l,500i.,  with  five  per  cent,  interest  and  costs. 
The  Perpetual  Trustee  Company  declined  to  hand  them  over 
except  under  the  direction  of  the  Court,  and  a  summons  was 
taken  out  by  H.  R.  Cox  to  obtain  such  directions  or  leave  to 
institute  a  redemption  suit  against  the  receiver.  The  matter 
came  before  me,  the  plaintiff  being  the  only  beneficiary  who  was 
made  a  party  to  the  application.  On  the  31st  March  last,  I  held 
that  I  could  only  deal  with  the  matter  in  the  presence  of  all  the 
beneficiaries,  and  dismissed  the  summons,  but  gave  leave  to  H.  R. 
Cox  to  institute  any  proceedings  for  redemption  which  he  might 
be  advised  aj^ainst  the  Trustee  Company  and  others. 

The  present  summons  was  thereupon  taken  out,  to  which  all  the 
beneficiaries  are  parties,  asking  for  redemption  of  the  deeds  on 
payment  of  l,500i.,  interest,  and  costs.  The  plaintiff,  Mrs.  Farnell, 
opposes  the  giving  up  of  the  deeds ;  the  infants  submit  to  any 
order  the  Court  thinks  right.  An  objection  was  taken  that  the 
Court  had  no  jurisdiction  on  summons  to  try  the  question  raised, 
bat  in  a  suit  for  administration,  when  all  the  parties  are  before  it, 
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1808.       I  am  unable  to  see  wby  the  Court  cannot  do  so,  and  I  ought  not, 

Farnell     in  my  opinion,  to  put  the  parties  to  the  unnecessary  expense  and 

Q^'^        delay  of  instituting  a  redemption  suit.     The  only  other  tact  to 

which  it  is  necessary  to  refer  is  that  in  April,  1898,  the  trustees 

A,  .  ''^''•**^  •  received  a  letter  signed  by  three  adult  and  two  infant  beneficiaries, 

requesting  them  to  at  once  call  in  the  said  1,5002.  and  interest 

Mr.  Walker,  lot  the  plaintiff,  contends  that  the  deeds  ought  not 
to  be  handed  to  H.  R.  Cox  till  the  accounts  have  been  taken  in 
the  suit,  and  it  is  seen  whether  he  is  indebted  to  the  estate  for 
alleged  breaches  of  trust,  and  that  if  it  turns  out  he  is  so 
indebted,  the  beneficiaries  have  a  lien  on  the  deeds  for  the  amount; 
he  also  claims  that  if  H.  fl.  Cox  has  obtained  from  the  user  of 
the  1,5002.  a  greater  profit  than  five  per  cent.,  the  beneficiaries 
are  entitled  to  this  profit,  and  he  asks  for  an  enquiry  on  this 
point.  Mr.  Idngen,  on  the  other  hand,  contends  that  the  benefi- 
ciaries cannot  approbate  and  reprobate,  that  they  must  take  the 
deeds  on  the  terms  of  the  letter  of  October,  and  cannot  impose 
any  other  or  further  terms. 

So  far  as  the  beneficiaries  claim  a  lien  in  respect  of  breaches  of 
trust  committed  prior  to  the  16th  September,  1897,  that  is, 
breaches  of  trust  in  no  way  connected  with  the  subject  matter  of 
this  application,  I  think  the  claim  is  not  maintainable.  The 
maxim  "  He  who  comes  into  equity  must  do  equity  "  does  not,  as 
Wigraviy  V.C,  pointed  out  in  Hanson  v.  Keating  (1),  enable  the 
Court  to  impose  arbitrary  conditions  on  a  party  because  he 
happens  to  be  plaintiff.  ''  It  is  only  to  the  one  matter  which  is 
the  subject  of  a  given  suit  that  the  rule  applies,  and  not  to 
distinct  matters  pending  between  the  same  parties."  "A  party, 
in  short,  does  not,  by  becoming  plaintiff  in  equity,  give  up  any  of 
his  rights,  or  submit  those  rights  to  the  arbitrary  disposition  of 
the  Court.  He  submits  only  to  give  the  defendant  his  rights  in 
respect  of  the  subject  matter  of  the  suit,  on  condition  of  the 
plaintiff  obtaining  his  own." 

Advances,  however  (if  any),  made  subsequently  to  the  advance 
of  the  l,500i.  stand,  in  my  opinion,  on  a  different  footing.  If  a 
person  borrows  money  from  a  trustee  on  a  deposit  of  title  deeds, 

(1)  4  Hare,  at  pp.  5  and  6. 
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and  subsequently  applies  for  a  further  loan,  it  would  obviously        1808. 

be  the  duty  of  the  trustee  to  stipulate  that  the  security  should  Fabmell 
cover  the  further  advance.     When  borrower  and  lender  are  one        q^j^ 
person,  the  Court  would  presume  he  had  acted  honestly,  or  rather 

AH     QLtniMMMl  J 

would  not  allow  him  to  set  up  that  he  had  acted  dishonestly,  that 
is,  would  not  allow  him  to  say  the  further  advance  was  not 
covered  by  the  security.  It  seems  to  me  a  fallacy  to  treat  the  letter 
of  October,  1897,  as  a  contract ;  it  is  really  merely  a  declaration 
by  H.  R.  Cox,  and  if  so  the  Court  may  well  regard  it  as  binding 
on  him  so  far  as  it  imposes  on  him  obligations,  but  disregard  it 
80  far  as  it  purports  to  confer  on  him  rights,  for  a  man  may,  by 
his  own  statement,  impose  on  himself  liabilities,  but  cannot  give 
himself  rights  against  third  persons.  H.  R.  Cox  must  be  treated 
as  if  he  had  paid  into  the  trust  account  at  the  Bank  of  New 
South  Wales  the  sum  of  l,500i.,  as  it  was  his  obvious  duty  to  do. 
The  account  would  then  have  been  in  credit  some  400Z.  He  must 
then  be  treated  as  overdrawing  the  account  by  lending  to  himself 
l.oOOi.,  depositing  as  a  security  for  the  advance  certain  title 
deeds,  accompanied  by  a  memorandum  by  which  he  promised  to 
repay  the  loan  on  the  I6th  September,  1902,  with  five  per  cent, 
interest  in  the  meantime. 

It  is  contended,  as  I  understand  the  argument,  that  although 
the  overdrawn  account  may  be  carrying  eight  or  nine  per  cent, 
compound  interest,  the  beneficiaries  cannot  insist  on  the  trustee 
paying  more  than  5  per  cent,  simple  interest  under  the  security ; 
it  would  follow,  it  seems  to  me,  that  they  could  not  call  in  the 
money  till  1902,  without  in  effect  giving  up  their  security.  The 
answer,  in  my  opinion,  is  that  the  Court  will  treat  the  trustee  as 
doing  the  best  he  could  to  repair  or  neutralise  his  breach  of  trust 
bj  depositing  the  deeds  to  meet  the  liability  he  has  incurred,  and 
will  consider  the  deposited  deeds  as  a  security  for  the  repayment 
of  all  money  borrowed  at  the  time  the  deposit  was  made 
or  subsequently,  with  such  interest  or  profit  as  the  Court 
may  hold  the  trustee  liable  to  pay,  and  it  will  not  allow  the 
trustee  to  set  up  that  by  agreement  with  himself  the  security  is 
only  to  cover  part  of  the  liability. 

N^.W.R.,  Vol  XIX.,  Eq.  I 
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1898.  There  must  be — (1)  an  account  of  what  is  due  to  the  trust 

Farnrll     estate  under  the  equitable  mortgage  including  any  sums  advanced 

C^*^         to  H.  R.  Cox  subsequently  to  16th  October,  1897 ;  (2)  an  enquiry 

whether  H.  R.  Cox  has  derived  from  the  sums  so  advanced  any 

A.mH,Sifiiip9onJ. 

interest  or  profit  beyond  5  per  cent,  per  annum,  and  if  so,  vrhat ; 
(3)  an  enquiry  what  loss  the  trust  estate  has  sustained  by  the 
trustee  making  such  advances  to  himself.  Further  consideration 
and  costs  reserved.  Subject  to  the  above  accounts  and  enquiries 
being  satisfied,  it  seems  to  me  Mr.  Cox  is  entitled  to  have  the 
deeds  delivered  to  him. 

Solicitors  for  the  plaintiff*  The  Perpetual  Trustee  Company, 
and  the  infants  Farnell :  Holdsworth  <&  Son. 

Solicitors  for  the  defendant  infants  Cox :  tSvdilvan  Bros. 
Solicitor  for  the  defendant  Edward  C.  Cox  :  W.  S,  G-ray. 
Solicitors  for  the  defendant  H.  R.  Cox :  Norton,  Sviifk  Jc  Co. 
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CRAMPTON  V,  FOSTER  and  Othebs. 

Vendor  and  purchaser— Specific  performance  against  vendor  and  a  subsequent         ^ggg 
purcheuer  with  notice — Damages  for  breach  of  contract— Right  of  vendor  to 


deduct  amount  of  damage  from  the  balance  of  purchase  moneys  due  from  him  to     'O.pru  30. 
the  vendor. 
A  purchaser  obUined  a  decree  for  specific  performance  against  a  vendor  and  a  ^'^'Svmptoni. 
■abseqnent  purchaser  who  had  purchased  with  notice  of  the  prior  contract ;  and 
also  a  decree  for  damages  for  breach  of  contract  against  the  vendor. 

Held,  that  although  the  subsequent  purchaser  was  entitled  to  the  balance  of  the 
parchase  moneys  due  from  the  prior  purchaser,  and,  although  he  was  not  liable  to 
the  prior  purchaser  for  the  damages,  the  prior  purchaser  was  entitled  to  deduct 
from  the  balance  the  amount  of  the  damages  due  to  him  from  the  vendor. 

This  was  the  further  consideration  of  a  suit,  the  hearing  of 
which  is  reported  in  18  N.S.W.R.  Eq.  136.  The  suit  was 
instituted  to  obtain  specific  performance  of  a  contract  for  the  sale 
of  land  entered  into  between  Crampton  and  the  defendant 
Foster,  on  the  17th  November,  1896.  Subsequently  to  that  date 
Foster  had  entered  into  a  second  contract  for  the  sale  of  the 
same  land  to  the  other  defendants,  who  were  the  executors  of  the 
estate  of  Major  West.  West's  executors  purchased,  with  notice 
of  the  prior  contract  with  Crampton,  but  they  contended  that  at 
the  tune  of  that  sale  Foster  was  so  intoxicated  that  he  was  not 
aware  what  he  was  doing. 

At  the  hearing  a  decree  was  made  for  specific  performance,  and 
for  an  enquiry  as  to  damages  in  addition.  Pending  the  enquiry 
as  to  damages  the  plaintiff  paid  into  Court  the  balance  of  the 
purchase  money  which  was  due  from  him.  The  plaintiff  now 
tiled  short  minutes  of  decree  on  further  consideration,  whereby 
he  proposed  that  the  amount  of  the  balance  in  Court,  less  the 
assessed  damages  and  costs,  should  be  paid  to  Foster,  and  that  the 
amount  of  damages  and  costs  should  be  paid  to  himself  out  of  the 
moneys  in  Court. 

Knox,  for  the  plaintiff.  We  only  look  to  Foster,  we  have  no 
privity  with  West's  executors ;  Foster  s  is  the  hand  to  which  we 
luive  to  pay  the  parchase  money,  and  any  sums  which  we  may 
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IS98.       deduct  as  against  him  may  be  taken  out  of  the  purchase  moneys. 
C&AMPTON    There  is  no  authority  on  the  point,  but  on  principle  I  submit  the 
FosTEB.      second  purchaser  with  notice  takes  subject  to  all  equities  between 
the  prior  purchaser  and  the  vendor. 

TT.  Gregory-  Walker,  Q.C.,  for  West's  executors.  The  plaintiff's 
argument  is  based  upon  a  supposed  right  of  set-off.  But  the 
relief  by  way  of  damages  is  only  to  be  obtained  against  Foster, 
and  the  damages  are  Foster's  debt.  The  second  purchase  by  ui 
was  an  equitable  assignment  to  us  of  Fosters  balance  of  the 
purchase  moneys.  Crampton  received  notice  of  that  assignment 
at  once,  and  from  that  date  the  purchase  moneys  became,  in  the 
eyes  of  the  Court,  our  moneys.  The  plaintiff  is  not  entitled  to 
set  off  Fosters  debt  against  our  moneys. 

[A.  H.  Simpson,  J.  Are  not  damages,  in  effect,  compensation 
for  being  kept  out  of  possession,  and,  as  such,  liable  to  be  deducted 
from  the  purchase  moneys  ?] 

No.  A  purchaser  has  no  charge  on  the  land  or  lien  on  the 
purchase  moneys  for  possible  datnages  of  this  sort.  Unless  the 
plaintiff  can  put  his  case  as  high  as  a  lien  on  the  purchase  moneys 
he  must  fail.  At  the  very  highest,  the  plaintiff's  right  was  only 
a  possible  right,  and  my  contention  is,  we  take  the  purchase 
money  subject  only  to  then  existing  equities,  not  subject  to  all 
possible  deductions  in  the  future. 

Russell  (Solicitor),  for  the  defendant  Foster,  did  not  contest 
the  point,  but  consented  to  the  purchase  moneys  being  paid  to  his 
co-defendants. 

Without  calling  on  the  plaintiffs  counsel  in  reply, 

A.  H.  Simpson,  J.  I  think  the  point  is  a  nice  one,  but  on 
principle  I  do  not  see  why  the  purchaser  should  not  have  the 
right  to  make  the  deduction  he  claims.  Take  the  case  where  a 
vendor  enters  into  a  contract  to  convey  a  certain  area  of  land  at 
a  certain  price ;  suppose  the  area  is  short,  and  the  vendor  is 
unable  to  convey  all  he  contracted  to  convey,  there  can  be  no 
doubt — in  fact,  I  understood  Mr.  Walker  to  admit  it — that  the 
purchaser  would  be  entitled  to  deduct  from  the  purchase  money 
any  compensation  for  the  deficiency  that  might  be  assessed  by  the 
Court. 
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This  is,  no  doubt,  not  exactly  that  case,  but  is  there  really  any        ^^^* 
substantial  distinction  between  them?  Herethe  vendor  has  delayed    Ceamptom 
completing  the  contract,  and  the  plaintiff  has  suffered  loss  through      Foster. 
not  acquiring  the  land  on  the  date  when,  by  the  contract,  he  was  ^  ^  ^.      ^ ^ 
entitled  to  it.     In  such  a  case  as  this  the  damages  payable  for 
the  delay  appear  to  me  as  much  in  the  nature  of  compensation  as 
the  deduction  for  the  deficiency  in  area  in  the  other  supposed  case. 
Possibly  it  would  be  incorrect  to  speak  of  the  purchaser's  right 
as  a  lien  on  the  purchase  moneys ;  it  is  rather  an  inchoate  right, 
which  may  or  may  not  ripen  into  a  complete  right  to  make  the 
deduction  after  the  amount  of  compensation  has  been  assessed. 

The  contract  made  by  the  second  purchaser  amounts  to  this  :  I 
will  take  the  land  if  you  can  give  it  me ;  if  you  cannot,  I  will 
take  your  interest  in  the  land,  including  your  right  to  receive  the 
purchase  money.  But  such  a  sale  must  be  subject  to  all  equities, 
actual  or  inchoate,  existing  between  the  vendor  and  the  prior 
purchaser,  and  if  the  prior  purchaser  is  entitled  to  deduct  a 
certain  sum  of  money  in  a  certain  event,  the  second  purchaser 
takes  subject  to  that  right ;  he  only  takes  such  sums  as  the  vendor 
is  entitled  to  receive. 

For  these  reasons  I  think  the  plaintiff  is  entitled  to  deduct  the 
amount  of  damages  and  of  his  costs  from  the  moneys  in  Court ; 
the  balance,  by  consent  of  the  defendant  Foster,  will  be  paid  out 
to  West's  executors. 

Solicitors:  Chenhall  &  Eddie;  Curtias  <&  Barry;  Rvssell  <t 
Russell. 
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Tn  re  J.  B.  SCOTT'S  PATENT.' 

^^^^'         PaienU  Law  Amendment  Act,  1895  (60  Vic.  Xo.  39),  «.  6,  ttub-t.  iv.  (c),  (rf),  (e) 
JtUy  25,  26,  — Revocation  of  patent — Petition  for^**  Author  and  designer" — "  True  oad 

28.  Jirtt  inventor." 

^^  *  A  person  obtaining  a  patent  for  an  Invention  in  respect  of  which  a  patent  hai 
already  been  granted  to  another,  cannot  for  that  reason  alone  petition  under  s.  5 
.  Bq.  .^  ^^j  ^£  ^^  Patents  Law  Amendment  Act,  1895.  Under  s.  5  iv  (c),  [d],  («), 
persons  claiming  rights  prior  to  those  of  a  patentee  may  petition  for  their  own 
protection  for  revocation  of  the  patent,  without  the  fiat  of  the  Attomcy-Geneial, 
and  before  proceedings  for  infringement  are  taken  by  the  patentee. 

This  was  a  proceeding  by  way  of  petition  under  "  The  Patents 
Law  Amendment  Act,  1895,"  for  the  revocation  of  letter  of  regis- 
tration granted  to  one  J.  B.  Scott,  in  respect  of  an  inventioD  tor 
starting  races,  and  now  by  assignment  the  property  of  the 
respondent  Alexander  Gray. 

The  facts  appear  fully  stated  in  his  Honour's  judgment. 

The  petitioner  Miller,  who  had  patented  a  machine  having  a 
similar  object,  claimed  in  his  patent — (1)  Apparatus  for  starting 
races,  consisting  of  a  bearing  or  a  swinging  blind  mounted  therein, 
horizon,  tally,  rubber  cords  for  throwing  the  blind  open,  and 
trigger  gear  for  unlatching  the  blind ;  (2)  In  apparatus  for  the 
purpose  set  forth,  having  a  blind  swinging  about  a  horizontal 
axis  overhead  operating  such  blind  through  a  lever  mounted  or 
in  a  carrier. 

Scott  in  his  patent  claimed — (1)  Improved  mechanical  con- 
trivance for  use  in  starting  races,  consisting  esfientially  of  the 
various  parts  constructed,  arranged  and  operating  substantially 
as  and  for  the  purposes  heiein  described  and  explained. 

(2)  In  mechanical  contrivances  for  use  in  starting  races,  a 
frame  having  tapes  stretched  across  the  lower  ends  and  mounted 
upon  a  pivot ;  so  that  said  tapes  can  be  swung  forwardly  and 
upwardly  into  their  raised  positions. 

(8)  In  mechanical  contrivances  for  use  in  starting  races,  the 
Qombiuation  with  a  pivotted  frame  of  a  pivotted  catch. 
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(4)  In  mechanical  contrivances  for  use  in  starting  races,  the  1898. 
combination  with  a  pivotted  frame  mounted  upon  rigid  supports  jn  re 
of  two  flat  springs  ha  vino;  their  upper  ends  curved  outwardly.  p^^^ 

Scott's  patent  was  granted  on  October  25th,  1893,  and  Miller's 
patent  on  October  28th,  1894. 

Flannery,  for  the  petitioner.  Scott's  claim  is  a  claim  for  the 
principle  of  the  forward  and  upward  movement  so  far  as  it  can 
be  claimed.  His  second  claim  is  the  apt  form  of  his  claim,  and 
that  is  a  claim  for  a  principle  and  a  mode  of  carrying  it  into 
effect.  He  referred  to  HouaehiU  G.  &  L  Coy.  v.  Neilaen  (I), 
Easterhrook  v.  0,  W,  R  (2),  Tiipe  v.  Pratt  (8). 

The  words  "author  and  designer,"  in  sub-s.  iv  (d)  of  s.  5  of  the 
Patents  Law  Amendment  Act  of  1 895,  include  the  real  inventor 
as  distinguished  from  the  person  who  has  obtained  the  patent. 

Petitioner's  claim  is  included  in  Scott's  patent. 

Knox,  for  the  respondent  A.  Gray.  The  petitioner  is  really 
claiming  an  improvement  on  his  patent,  which  as  patented  will 
not  work. 

The  respondent  does  not  claim  the  forward  and  upward 
movement.  The  essential  part  of  his  patent  is  the  barrier  of 
tape,  or  other  light  material.  Petitioner  has  not  brought  himself 
within  the  section  under  which  he  asks  for  relief. 

FUinnery  in  reply. 

Cur.  adv.  vult 

On  the   2nd   August   the   following   written  judgment   was 
•    delivered  by 

Manning,  CJ.  in  Eq.  This  is  a  proceeding  by  way  of  petition 
under  60  Vic.  No.  39,  by  Richard  Miller,  for  the  revocation  of 
letters  of  registration  granted  to  J.  B.  Scott,  in  respect  of  an 
invention  for  starting  races,  on  the  25th  October,  1893,  and  now 
by  assignment  the  property  of  Alexander  Gray.  This  proceeding 
is  substituted  for  the. old  form  of  a  scire  faciaa,  but  whereas  that 
could  only  have  been  instituted  in  the  name  of  the  Attorney- 
General,  the  above-mentioned  Act  allows  a  petition  for  revocation 
to  be  presented  by  five  different  classes  of  persons,  and  the  peti- 
tioner herein  claims  to  come  under  class  (d),  sub-s.  (iv)  of  s.  5,  "any 

(1)  1  Webrt.  P,C.  673.  (2)  2  R.P.a  207. 

(3)  I  VVebst.  P.O.  144, 

K2 
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1898.       person  alleging  that  he     .     .     .     was  the  author  or  designer  of 

In  re       any  invention  or   improvement  included  in  the  claim  of  the 

Scott's       »^„i.^^x^^  »> 
Patrnt.      patentee. 

Before  the  petitioner  can  be  heard  to  impeach  the  patent  it  is 
•  •    ^'     necessary  for  him  to  prove  his  locus  standi  by  shewing  that  he 
comes  within  the  designated  class. 

This  involves  the  proof  of  two  matters : — 

(1)  That  he  is  the  author  or  designer  of  an  invention. 

(2)  That  the  invention  is  included  in  the  patent  sought  to  be 
impeached. 

The  words  "author  or  designer"  were  substituted  in  our 
Letters  of  Registration  Act  of  1852  for  the  words  "  true  and  first 
inventor,"  which  had  been  the  apt  words  used  in  the  United 
Kingdom  before  the  Monopolies  Act,  in  that  Act,  and  in  every 
Act  with  reference  to  patents  since,  and  this  is  probably  the  only 
English-speaking  country  in  which  this  departure  has  been  made. 

What  was  intended  by  the  change  I  have  always  been  at  a 
loss  to  discover,  and  have  never  found  anyone  able  to  throw  any 
light  on  the  subject,  and  so  far  as  I  know  there  has  never  been 
a  judicial  decision  on  the  subject,  but  one  would  naturally  suppose 
that  some  reason  existed,  and  that  owing  to  the  distance  of  the 
colony  from  the  centres  of  trade  and  invention,  it  was  thought 
desirable  to  in  some  way  extend  the  right  It  has,  however, 
been  held  that  a  person  who  is  not  the  true  and  first  inventor, 
as  a  matter  of  fact,  may  import  the  invention  and  patent  it  here. 

That,  however,  was  the  law  in  England  by  the  common  law, 
and  was  so  decided  under  the  Monopolies  Act,  and  although  Sir 
0,  Jessel,  in  Marsden  v.  Saville  Street  Foundry  (1),  protested 
that  it  rested  on  no  principle,  he  felt  bound  to  treat  the  matter 
as  settled  law. 

This  communication  from  a  foreign  country  does  not,  however, 
include  one  from  another  person  in  the  United  Kingdom,  and  the 
person  acting  on  such  information  does  not  become  entitled  to  a 
patent  as  the  "  true  and  first  inventor." 

Neither  is  a  man  the  true  and  first  inventor  who  has  first 
thought  out  and  conceived  the  idea,  unless  he  has  in  some  waj 

(1)  3  Ex.  D.  203. 


C.J.  Eq. 
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maAe  it  public  property,  either,  for  instance,  by  experiments  in        1898. 
public  or  by  application  for  a  patent,  and  if  another  person  sub-        jnre 
sequently  conceives  the  idea  and  makes  it  known,  he  is  the  "  true      p^^t. 
and  first  inventor,"  and  his  patent  therefore  cannot  be  interfered 
with,  provided,  of  course,  that  he  has  not  obtained  the  idea  from 
the  person  who  was  actually  first  in  ^time.     The  language  used 
by  the  learned  editor  in  the  notes  on  the  Househill  C.  <k  I.  Com- 
pany  v.  NeUsen  (\)  clearly  expresses  the  law,  "the  terms  (true  and 
first  inventor)  are  applicable  to  that  person  only  who  shall  have 
invented,  published,  and  introduced  into  or  put  in  use  a  complete, 
perfect,  and  finished  invention." 

From  this  it  would  follow  that  the  man  who  first  conceived 
the  idea,  and  only  publishes  it  by  taking  out  a  subsequent  patent, 
cannot  put  himself  forward  as  the  '■'  tfue  and  first  inventor." 

I  have  dwelt  on  the  position  under  the  English  words  because 
whatever  "author  or  designer"  means,  that  person  cannot  put  his 
case  higher  than  the  "true  and  first  inventor"  could.  No  doubt,  in 
the  sub-section  under  consideration,  the  words  of  our  earlier  Act 
were  substituted  for  the  words  "  true  and  first  inventor,"  which 
appear  in  the  corresponding  section  of  the  adopted  English  Act, 
because  of  the  verbiage  already  employed  ;  but  if  our  words  mean 
something  dificrent  from  the  English  words  it  may  be  found 
difficult  to  apply  the  section,  and  in  any  case  I  do  not  see  how  it 
can  be  applied  to  a  person  who  rests  his  right  to  an  invention  on 
his  subsequent  patent,  and  not  on  a  claim  to  prior  rights  to  the 
patentee  he  attacks. 

In  other  words,  a  person  cannot  bring  himself  within  the 
section  simply  because  he  chooses  to  make  a  claim  to  and  succeeds 
in  getting  a  patent  for  something  for  which  patent  rights  have 
already  been  given  to  another. 

That  this  is  so  would  seem  to  be  clear  from  a  consideration  of 
the  position  of  the  persons  named,  who  are  entitled  to  interfere 
without  the  sanction  of  the  Attorney-General,  who,  of  course, 
would  consider  only  public  and  not  private  rights.  Sub-sect  (c) 
refers  to  a  person  alleging  the  patent  was  obtained  in  fraud  of 
his  rights,  i,e,,  rights  existing  before  the  grant  of  the  patent. 

(1)  1  Webst.  P.C.  720. 
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1898.  Sub-sect,  (e)  refers  to  the  case  of  a  person  alleging  that  he  had 
In  re  publicly  manufactured,  used,  or  sold  within  the  colony,  6e/or«  the 
Patent.  ^^^^  ^f  -^^  patent,  anything  claimed  by  the  patentee  as  his 
invention  or  improvement,  i.e.,  to  protect  prior  user. 

So  surely  must  it  be  with  sub-s.  (d),  which  I  have  been  con- 
sidering, and  th6  three  sub-sections  mean  that  any  person  who 
claims  rights  prior  to  the  patentee  may  take  steps  for  his  own 
protection,  and  not  wait  to  defend  a  suit  for  infringement,  which 
may  seriously  injure  his  trade  or  rights,  and  without  any  occasion 
to  seek  the  fiat  of  the  Attorney-General. 

In  this  case  the  petitioner  sought  to  give  evidence  of  his  own 
knowledge  and  ideas  on  the  matter  prior  to  J.  B.  Scott's  patent, 
but  as  it  was  admitted  that  this  was  not  communicated  to  the 
patentee  or  made  public  in  any  way,  the  evidence  was  excluded, 
as  it  could  not  affect  the  position  of  the  patentee  as  having 
thought  out  the  matter  for  himself. 

The  petitioner  s  case  rests,  therefore,  on  his  position  under  his 
own  patent,  and  if  my  previous  reasoning  is  correct,  then  admitting 
that  the  claims  in  the  two  patents  are  identical,  it  seems  to  me 
that  the  petitioner  must  fail  through  not  having  proved  that  he 
was  the  "  author  and  designer,"  whatever  those  words  mean,  and 
even  if  they  are  equivalent  to  the  words  "  true  and  first  inventor." 

Assuming,  however,  that  this  view  is  incorrect,  I  am  of  opinion 
that  the  petitioner  fails  in  proving  his  second  position,  i.c,  that 
his  claim  is  included  in  the  prior  patent. 

It  is  difficult  to  see  how  a  claim  for  a  combination  (as  I  shall 
shew  the  petitioner's  is),  which  may  include  an  integer  bpecifically 
claimed  as  such  by  a  prior  patentee,  can  be  said  to  be  "  included  " 
in  the  prior  claim,  although  the  converse  may  be  fairly  clear. 

If  A.  claims  a  gate  made  in  a  certain  way,  and  B.  subsequently 
claims  a  mechanical  contrivance  for  opening  a  gate  of  that 
description,  how  is  B.'s  claim  included  in  A.'s.  The  argument  is 
that  my  contrivance  involves  the  use  of  your  gate,  and  is  usele&s 
for  any  other  kind  of  gate,  and,  therefore,  I  can  say,  not  that  my 
invention  includes  your  gate,  but  that  your  gate  includes  my 
invention. 

The  use  of  this  very  word  "include"  is,  to  my  mind,  another  ai^u- 
ment  to  support  my  prior  position  that  subs,  (d)  only  refers  to 
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the  invasion  of  prior  rights,  which  would  naturally  be  included        1898. 
in  the  confederated  patent.  in  re 

Coming  now  to  the  consideration  of  what  is  actually  claimed  pf  J^t. 
by  the  petitioner  and  respondent,  attention  must  be  confined  to 
claims  1  and  2  in  Miller's  patent,  and  to  claim  2  in  Scott's  patent.  '  ' 
Mr.  Flannery  admitted  that  he  could  not  succeed  unless  Scott's 
claim  2  were  read  as  practically  a  claim  for  the  principle  of  a 
forward  and  upward  swinging  movement  of  a  blind,  so  as  to  give 
Seott  the  right  to  restrain  the  use  of  any  blind,  gat6,  or  barrier, 
however  constructed.  If  so,  he  argued  that  as  his  invention 
necessarily  involved  the  use  of  a  blind  with  a  similar  movement, 
it  must  be  held  to  be  included  in  Scott's  and  that  he  had  there- 
fore brought  himself  within  the  sub-section. 

There  is  no  doubt  that  Miller's  invention  does  include  the  use 
of  a  blind  or  barrier  as  a  necessary  part  of  any  apparatus  of  the 
kind,  and  that  his  invention  is  carried  out  by  such  blind  or 
barrier  swinging  outwardly  and  upwardly,  but  his  claim  1  is 
distinctly  for  a  special  combination,  and  his  claim  2  is  entirely 
^verned  by  the  word  "  operating  "  as  a  claim  for  a  special  mode 
of  operation,  which  is  quite  distinct  from  that  claimed  by  the 
respondent,  just  as  the  blind  he  describes  in  his  claim  and  speci- 
fication is  manifestly  distinct  from  that  claimed  and  specified  by 
Scott. 

Coming  now  to  the  consideration  of  Scott's  2nd  claim,  the 
language  seems  to  me  to  be  very  simple  and  clear :  "  a  frame 
having  tapes  stretched  across  its  lower  end  and  mounted  on  a 
pivot  so  that  (or  in  such  away  that)  the  said  tapes  can  be  swung 
forwardly  and  upwardly  into  their  raised  positions  substantially 
as  specified."  That  seems  to  me  to  be  a  claim  for  a  certain 
description  of  frame,  blind,  or  barrier  pivotted  in  such  a  way  as 
to  be  capable  of  being  worked  in  a  well-known  way  as  described. 
In  other  words,  it  is  a  claim  for  a  pivotted  frame  of  a  certain 
description,  and  that  this  must  be  so  is  shewn  by  claims  3  and  4, 
which  both  claim  certain  combinations  with  a  pivotted  frame." 

Turning  to  the  specification,  we  find,  after  a  general  statement 
of  the  invention,  that  the  very  first  thing  that  is  claimed  as  the 
"  main  feature  of  the  invention  "  is  the  frame,  which  is  there 
described  as  pivotally  supported,and  as  having  twoor  morelengths 
of  tape  or  webbing  stretched  tightly  across  the  lower  ends. 
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^^^^-  That  is  followed  by  a  description  of  the  pivotted  catch  referred 

In  re       to  in  claim  8,  and  that  again  by  the  flat  springs  mentioned  in 

SOOTT  8 

Patent,     claim  4.     Coming  now  to  the  modus  operaiidi,  we  tind  '*  a  barrier 
of  tapes  will  now  extend  from  side  to  side  of  the  course,  having 

C  J   Eq  . 

•  ^'  the  appearance  of  a  fence.  The  horses  about  to  take  part  in  the 
race  are  then  brought  into  line  immediately  below  this  barrier." 

Bearing  in  mind  that  what  is  required  is  something  that  the 
horses  will  recognise  as  a  barrier  (and  what  better  than  one 
which  has  the  appearance  of  a  fence?),  and  yet  something  that 
will  give  way  easily  and  not  injure  or  encumber  the  horses  in 
case  of  an  accident,  one  can  easily  see  why  a  great  point  is 
made  of  the  specified  construction  of  the  barrier,  and  this  is  the 
more  apparent  when  one  sees  the  sort  of  barrier  that  was  provided 
by  certain  inventions  of  Forbes  and  O'SuUivan  in  the  United 
States  of  a  prior  date. 

Both  these  patents,  which  were  known  of  in  the  colony  long 
before  Scott's  patent,  provide  for  a  forward  and  upward  move- 
ment in  connection  with  these  barriers  and  their  viodas  operandi, 
and  it  is,  therefore,  most  improbable  that  anyone  would  seek  to 
get  patent  rights  for  such  a  movement,  if  it  were  possible,  while 
abundant  reason  is  shewn  for  claiming  protection  for  a  barrier 
made  according  to  Scott's  description. 

The  claim,  in  my  opinion,  is  for  a  blind  of  a  certain  specified 
description,  but  pivotted  as  described  so  as  to  be  capable  of  being 
operated  on,  and  moved  with  a  forward  and  upward  swinging 
movement.  The  petitioner's  barrier  or  blind,  as  claimed  in  his 
specification  and  plans,  is  of  an  entirely  different  description, 
and,  moreover,  could  not  be  used  upon  a  wide  course,  such  as 
Randwick,  without  a  considerable  amount  of  additional  strength- 


enmg. 


The  apparatus  which  he  used,  which  is  the  one  the  respondent 
threatened  proceedings  about,  I  have  nothing  to  do  with,  beyond 
saying  that  the  barrier  used  is  manifestly  not  the  one  claimed 
and  described  in  his  patent. 

Coming  as  I  do  to  the  conclusion  that  the  petitioner  has  not 
shewn  himself  to  be  an  author  or  designer  within  the  meaning  of 
sub-s.  (d),  and  that  his  claimed  invention  is  not  included  in  Scott's 
claim,  I  have  no  course  open  to  me  but  to  dismias  this  petition 
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with  costs,  leaving  it  open  to  Mr.  Miller  to  set  the  Attorney-        ^898. 
Geaeral  in  motion  on  the  question  of  the  validity  of  the  respon-        In  re 

SctWPTS 

dent's  patent,  or  to  get  his  leave  to  procoed,  in  either  of  which      Patxnt. 
cases  he  will  be  free  from  the  initial  difficulties  which  have 
proved  fatal  in  this  matter. 

On  the  8th  August  Mr.  Justice  Manning  died,  after  the  order 
made  on  this  petition  had  been  settled,  but  before  approval.  On 
a  subsequent  date 

Knox,  for  the  respondent,  mentioned  the  matter  to  A,  H, 
Simpson,  C.J.  in  Eq.,  and  asked  the  Court  for  directions  as  to  the 
course  to  be  adopted. 

A.  H  Simpson,  C.J.  in  Eq.,  directed  that  the  matter  should  be 
put  in  the  list  ao;ain  to  be  mentioned  on  notice  to  the  other  side; 
his  Honour  then. made  a  pro  formoL  order  similar  in  terms  to  that 
made  by  Mr.  Justice  Manning, 

Solicitor  for  the  petitioner  :  P,  J.  0*DonnelL 

Solicitors  for  the  respondent :  Alfred  Shaw  &  Jagelmann. 


1 
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OATLEY  r.  OATLEY  and  Othkhs. 

^^^'  PartUionSale—PartUian  Act  (41  Vic.  No,  17 )—Orer-riding  inist—Power- 

August  31.  Jitrisdietum — Equitable  estate. 

^P  '    ^    '  A  testator  bequeathed  and  devised  to  his  trustees  the  whole  of  his  real  and 

personal  estate  ;  he  gave  his  trustees  power  tf)  sell,  lease,  or  mortgage  any  part  of 

*  ^*       his  estate,  and  after  payment  of  debts  and  legacies  to  stand  seized  and  posaessed 

of  all  the  residue  of  the  estate  *'  upon  trust  to  divide  the  same  equally  share  and 

share  alike  between  "  three  beneficiaries. 

Hdd^  that  the  trust  to  divide  the  estate  equally  did  not  oust  the  operatioD  of 
the  Partition  Act,  but  that  a  majority  of  the  beneficiaries  could  insist  upon  a  sale 
unless  good  cause  was  shewn  to  the  contrary  ;  nor  was  it  material  that  the  estate 
'  did  not  wholly  consist  of  realty. 

Motion  for  Decree  on  AomssioNs. 

The  following  statement  of  facts  is  taken  from  his  Honour's 
judgment : — 

The  late  Edward  Flood,  by  his  will  dated  1st  September,  1888, 
appointed  his  son  the  late  J.  W.  Flood,  the  plaintiff  Erae:?t 
Oatley  and  the  defendant  F.  A.  Oatley,  since  deceased^  his  execu- 
tors and  trustees,  and  gave  to  them  all  his  real  and  pen^onal 
estate. 

He  directed  his  trustees  to  get  in  moneys  owing  to  him,  and  to 
sell  so  much  of  the  estate  as  should  be  necessary  for  the  payment 
of  debts  and  legacies,  and  he  authorised  and  empowenfd  his 
trustees  to  sell  any  part  of  his  estate,  to  lease,  to  raise  money  by 
mortgage,  to  carry  on  and  manage  all  or  any  part  of  the  testator's 
stations,  to  allow  any  investment  to  remain  as  invested  at  his 
death,  and  to  invest  in  the  securities  in  the  will  mentioned.  He 
then  directed  the  trustees  to  stand  seized  and  possessed  of  his 
I'eal  and  personal  estate  on  trust  to  pay  debts  and  general  expenses 
and  certain  legacies,  and  out  of  the  income  to  pay  certain 
annuities,  and  to  stand  seized  and  possessed  of  all  the  residue  of 
the  estate  after  payment  of  his  debts  and  the  legacies  mentioned 
in  two  schedules  upon  trust  to  divide  the  same  equally  share  and 
share  alike  between  the  said  J.  W.  Flood,  Ernest  Oatley  and  F. 
A.  Oatley. 

Tin;  debts  and  lep:acir8  were  all  paid,  and  the  annuities 
released  except  one  of  250^.  to  an  annuitant  of  65  years  of  age. 
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The  estate  consisted   of  stations   and   valuable   pieces   of  land        1898. 
estimated  as  worth  over   262,0002.,  and  personal. estate  worth      Oatlby 
over  14,0002.,  with  liabilities  amounting   to  only  about  1,8002.     qatlky. 
The  shares  of  the    three  beneficiaries  had  from  time  to  time 
been  mortgaged. 

In  April,  1893,  Ernest  Oatley  instituted  the  present  suit  for 
administration  of  the  estate.  The  representatives  of  J.  W.  Flood 
and  of  F.  A.  Oatley,  who  died  since  the  institution  of  the  suit,  the 
trostees  of  the  will  imd  the  various  mortgagees  and  sub- 
mortgagees of  the  respective  shares,  were  parties  to  the  suit. 

The  prayer  of  the  statement  of  claim  was  as  follows  : — 

1.  That  the  trusts  of  the  said  will  may  be  administered  and  a 
division  effected  of  the  testator's  residuary  estate  amongst  the 
persons  representing  the  three  residuary  legatees  and  devisees 
under  his  will,  the  plaintiff  undertaking  upon  a  decree  for  such 
division  being  made  to  pay  off  the  amount  found  due  from  him 
to  the  defendants  Frederick  Augustus  Oatley,  Florence  Adelaide 
Flood  and  John  M'Pherson  under  his  said  securities. 

2.  That  a  partition  or  sale  under  the  Partition  Act  may  be 
ordered.    And  for  the  usual  consequential  relief. 

This  motion  was  for  an  order  in  terms  of  the  first  prayer. 

Sir  J.  E,  SaZomona,  Q.C.,  and  Lingen,  for  the  .plaintiff.  The 
whole  question  is,  whether  the  plaintiff  i?  entitled  to  a  division  of 
the  property,  or  whether  the  estate  is  subject  to  the  provisions  of 
the  Partition  Act  ?  ' 

The  plaintiff  submits  that  he  is  entitled  to  a  divisioir  of  the 
estate  both  real  and  personal,  and  that  the  defendants  are  not  at 
liberty  to  avail  themselves  of  the  provisions  of  the  Partition  Act, 
because  there  is  personalty  involved  as  well  as  realty. 

The  Partition  Act  is  limited  to  these  cases  where  before  the 
Act  the  Court  of  Equity  would  have  made  an  order  for  partition. 

The  words  in  the  will  "  I  authorise  and  empower  my  said 
trustees  to  sell  and  absolutely  dispose  of  all  or  any  part  of  my 
real  and  personal  estate  "  .  .  .  .  give  the  trustees  a  power 
to  sell  both  real  and  personal  estate  only.  But  the  words  "  my 
said  trustees  shall  stand  seized  and  possessed  of  all  the  residue 
and  remainder  of  my  estate    .    •    .    upon  trust  to  divide  the 
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1898.        same   equally  share  and  share   alike  betwecD   my   son,  Joseph 

Oatley      Washington  Flood,  and  the  said  Edwin  Ernest  Allen  Oatley  and 

Oatlby.      Frederick   Augustus  Oatley "  are  an   ultimate  trust  to  divide 

both  realty  and  personalty  between  the  three  persons  mentioned. 

Consequently  the  trustees  are  bound  to  divide  to  carry  out  the 

trusts. 

No  authority  can  be  cited  to  shew  that  the  Court  will  grant 
a  sale  in  lieu  of  partition  where  the  testator  has  himself  left  a 
trust  to  divide  both  realty  and  personalty.  Such  an  order  would 
amount  to  an  alteration  of  the  will  by  the  Court. 

The  Partition  Act  is  limited  to  land  only,  and  no  Court  of 
Equity  will  take  the  realty  out  of  the  will,  and  divide  it,  leaving 
the  personalty  undivided.  The  Court  has  no  power  to  separate 
the  realty  from  the  personalty  where  the  two  are  left  together 
as  a  blended  fund. 

No  person  has  an  absolut*^  right  to  the  property,  as  the  trustees 
can  divide  as  they  see  fit,  and  have  an  absolute  power  to  do  so 
equally  :  Biggs  v.  Peacock  (1).  The  trust  in  this  will  is  to  divide 
the  property  equally  ;  that  the  trustees  can  do  after  valuation  of 
the  several  parts  of  the  estate. 

There  is  no  difficulty  in  arriving  at  an  equal  division  without 
selling  the  property.  The  trustees  are  given  a  trust  to  divide 
equally,  and  consequently  can  arrive  at  the  value  themselves,  and 
provided  they  act  without  fraud  or  negligence,  no  one  has  any 
control  over  them.  The  power  to  assess  the  value  is  implied  in 
the  trust  to  divide  equally. 

A  decree  for  partition  of  the  realty  would  amount  to  an 
administration  of  the  trusts  separately  contrary  to  the  authority 
of  Taylor  v.  Grange  (2),  which  says  that  the  whole  of  the 
property  in  its  entirety  must  be  left  in  the  hands  of  the  trustees. 

They  also  referred  to  Lees  v.  Lees  (8) ;  Sinclair  v.  James  (4); 
Cooper  V.  Cooper  (5). 

Knox  {M' Arthur  with  him),  for  the  representatives  of  J.  W. 
Flood  and  F.  A.  Oatley  and  for  the  trustees  of  the  will.    The 

(1)  22  Ch.  D.  284.  (3)  15  Eq.  161. 

(2)  15  Ch.  D.  165.  (4)  [1894]  3  Ch.  654. 

(5)  L.R.  7  H.L.  63. 
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gift  in  the  will  is  an  ordinary  gift  to  three  persons  aa  tenants  in        1898. 
common.     It  is  argued  that  because  the  testator  uses  the  words      Oatlkt 
"on  trust  to  divide,"  he  did  not  give  the  beneficiaries  the  ordinary     oatlbt. 
rights  of  tenants  in  common. 

If  the  testator  had  intended  the  property  to  be  divided  in 
specie,  he  would  have  said  so;  the  books  of  precedents  contain 
apt  forms  for  the  purpose.  The  word  "  equally  "  is  conclusive 
against  the  plaintiff.  Money  alone  is  susceptible  of  an  absolutely 
equal  division,  and  land  cannot  be. 

If  the  contention  of  the  plaintiff  is  correct,  then  one  person  out 
of  a  number  could  insist  on  a  division,  although  it  might  ruin  the 
estate.  The  object  of  the  Partition  Act  was  to  prevent  this : 
Pemberton  v.  Batmea  (1).  In  the  case  of  Boyd  v.  Allen  (2),  there 
was  an  open  power  of  sale  and  a  mixed  devise,  the  will  being  in 
the  same  terms  as  the  will  in  this  case,  and  it  was  held  that  the 
right  to  partition  was  not  taken  away  by  a  discretionary  power  of 
sale  in  the  trustees. 

If  the  beneficiaries  agreed,  they  could  divide  amongst  them- 
selves as  they  liked,  independently  of  the  trustees.  This  is  a 
residuary  gift  which  the  beneficiaries  are  entitled  to  receive  in 
money. 

There  is  nothing  in  this  will  to  deprive  these  tenants  in 
common  of  their  risjht  to  partition  or  sale.  The  first  prayer  is 
an  attempt  to  evade  the  provisions  of  the  Partition  Act. 

The  trustees  have  no  power  at  their  own  pleasure  to  force  a 
division  in  invitos  upon  the  majority  of  the  beneficiaries. 

L.  Owen,  for  the  Commercial  Banking  Co.  of  Sydney,  mort- 
gagees of  the  defendant  beneficiaries.  The  security  of  the  bank 
will  be  prejudiced  if  the  Court  grants  the  plaintiflTs  prayer. 

This  application  is  premature,  as  there  is  no  allegation  that 
the  trustees  have  ever  been  asked  to  divide,  or  that  they  have 
refused. 

[A.  H.  Simpson,  C.J.  in  Eq.  Any  beneficiary  has  a  right  to 
administration,  subject  to  his  liability  for  costs.] 

Lys  V.  Lya  (3)  and  Stones  v.  Heurtly  (*)  were  also  referred  to. 

(1)  6  Ch.  685  at  p.  601.  (3)  7  Eq.  126. 

(2)  24  Ch.  D.  622 ;  48  L.T.  628.  (4)  1  Ves.  Sen.  164. 
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18^8.  •/.  W,  Allen,  for  U.  W.  Westbrook,  and  Gordon,  for  the  Bank 

Oatlkt     of  New  South  Wale^,  consented  to  the  application  without  pre- 
Oatlbt.     judice  to  their  rights  under  existing  mortgages. 

Salomons  in  reply.  The  testator  has  vested  the  power  io 
divide  in  certain  persons,  and  they  alone  have  the  right  to  do  so. 
The  Court  will  not  allow  any  one  of  the  beneficiaries  to  come  in 
and  get  the  Court  practically  to  make  a  new  will. 

[A.  H.  Simpson,  C.J.  in  Eq.,  referred  to  Lewin  on  TrusU,  9fch 
Edit,  pp.  667,  668.] 

The  word  "irregular"  species  of  property  there  mentioned 

means  "  unauthorised." 

Cur,  adv.  tmft. 

^P^^^*"^  '       On    September    Ist,    the    following  written   judgment   was 
delivered  by 

A.  H.  Simpson,  C. J.  in  Eq.  (after  stating  the  facts  as  above 
set  out  his  Honour  continued  : — ) 

'  It  seems  to  me  clear  that,  &s  the  learned  pleader  himself  sets  out 
in  paragraph  3  of  the  statement  of  claim,  the  three  residuaiy 
devisees  were  (subject  to  the  charges  on  the  estate  and  to  the 
powers  conferred  on  the  trustees)  tenants  in  common  in  equity 
of  the  estate,  and  any  one  of  such  tenants  in  common  would  be 
prima  jacie  entitled  to  ask  for  a  partition  by  the  Court.  This 
right,  however,  may  be  displaced  if  it  is  inconsistent  with,  or 
over-rides  the  trusts  of  the  will. 

''  The  right  of  partition  which  is  an  incident  to  the  property  in 
an  undivided  share  is  not  taken  away  by  a  discretionary  power 
of  sale  given  to  trustees,"  per  Fry,  J.,  in  Boyd  v.  Allen  (I).  It  is, 
however,  taken  away  by  a  trust  for  sale,  for  that  converts  the 
property  in  view  of  a  Court  of  Equity  into  personalty.  To  ask 
for  a  partition  is  to  treat  the  property  as  realty,  and  this 
reconversion  can  only  be  effected  if  all  the  beneficiaries  concur: 
Bigga  v.  Peacock  (2). 

Similarly  if  the  testator  has  fixed  a  time  for  the  sale,  it  would 
be  inconsistent  with  the  sale  to  have  the  property  partitioned 
beforehand  :  Swaine  v.  Denby  (8). 

(1)  24  Ch.  D.  622,  633.  (2)  22  Ch.  D.  284. 

(3)  14  Ch.  D.  326. 


C.J.  Eq. 
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In  Taylor  v.  Orange  (I),  which  was  affirmed  by  the  Court  of        18»8. 
Appeal  (2),  under  a  will  two  of  the  children  of  the  testator  were      Oatlky 
equally  entitled  for  life  with  remainder  to  their  children  and      qatlst. 
issue.    The  property  was  vested  in  trustees  who  were  directed  to 
make  a  quarry  on  the  estate  and  had  powers  of  making  roads, 
and  depositing  enrth  and  refuse,  etc.,  for  the  purpose  of  making 
the  quarry.     It  was  held  by  Fry,  J.,  and  by  the  Court  of  Appeal, 
that  the  active  trust  of  making  the  quarry  would  be  stopped  if 
the  estate  were  partitioned,  and  the  trusts  were,  therefore,  incon- 
sistent with  a  right  to  have  the  estate  partitioned. 

Is  there  then  anything  in  this  will  inconsistent  with  the  right 
to  a  partition  ?  It  is  contended  that  the  trust  to  divide  the 
estate  is  so :  that  as  there  is  considerable  personal  estate  the 
testator  intended  the  estate  to  be  divided  as  a  whole,  and  that 
the  trustees  might  allot  among  the  beneficiaries  any  portion  of 
land  at  such  values  as  they  might  fix,  using  the  personal 
estate  for  owelty  of  partition.  Assuming  that  the  trust  for 
division  clothes  the  trustees  with  the  very  wide  powers  mentioned, 
there  is,  in  my  opinion,  no  inconsistency  between  that  trust  and 
the  right  to  have  the  real  estate  partitioned  by  the  Court,  or 
rather  by  the  trustees  under  the  direction  of  the  Court  which  has 
power  in  making  partition  to  allot  money  for  owelty  of  partition  : 
See  the  notes  to  Agar  v.  Fairfax  (3). 

Of  course  it  may  be  a  matter  of  considerable  practical  import- 
ance whether  the  division  is  made  by  the  trustees  or  the  Court, 
but  every  cestui  que  trust  has  a  right  to  have  the  trusts  of  any 
deed  or  will  administered  by  the  Court,  and  in  this  case  the 
plaintiff  himself  asks  that  the  trusts  may  be  administered,  and  a 
division  of  the  residuary  estate  effected,  which  must,  of  course, 
mean  by  the  Court. 

A  sale  is,  no  doubt,  inconsistent  with  a  trust  to  divide  in  specie, 
but  this  is  immaterial  if  the  Partition  Act  attaches  to  the  right  to 
call  for  a  division  a  right  to  call  in  certain  cases  for  a  sale. 

In  the  cases  cited  on  behalf  of  the  plaintiff,  the  trusts  were 
inconsistent  with  the  right  to  call  for  a  partition,  and,  therefore, 
the  Partition  Act  did  not  apply.    I  must,  therefore,  hold  that  the 

(1)  13  Lh.  D.  223.  (2)  15  Ch.  D.  165. 

(3)  1  Wh.  &T.UC.  181. 
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1898.  beneficial  owners  of  two-thirds  of  the  real  estate  are  entitled  to 
Oatlkt  call  for  a  sale  in  lieu  of  partition  unless  the  Court  sees  good 
Oa-^by.      reason  to  the  contrary  (see  the  Partition  Act,  s.  o). 

It  must  not  be  taken  that  I  concur  in  the  view  that  a  trust  to 
divide  real  and  personal  estate  among  beneficiaries  authorises 
trustees  to  allot  land  to  a  beneficiary  at  a  valuation  in  part 
satisfaction  of  his  share.  It  may  be  done  with  personal  estate 
which  has  a  market  value,  because  the  executors  could  sell  and 
hand  over  the  money  to  the  legatees,  who  could  at  once  reinvest 
it :  the  handing  over  of  the  property  in  specie,  therefore,  merely 
saves  the  double  brokerage  :  see  Re  Richardson  (1). 

Transferring  land,  however,  at  a  valuation  is  a  very  different 
matter.  The  practice  among  conveyancers  has  always  been, 
according  to  my  experience,  to  insert  special  powers  when  it  wai 
desired  to  enable  a  trustee  to  do  this.  No  authority  was  cited 
for  the  proposition  that  a  trust  to  divide  real  and  personal  estate 
authorises  the  trustee  to  allot  land  to  a  beneficiary  at  a  valuation, 
and,  in  my  opinion,  such  a  trust  only  authorises  a  division  of 
real  estate  with  the  consent  of  the  beneficiaries  or  under  the 
direction  of  the  Court.  It  is,  in  fact,  a  gift  to  trustees  in  trust 
for  certain  persons  in  equal  shares  as  tenants  in  common ;  if  the 
Court  orders  a  sale  any  practical  hardship  will  be  removed  by 
giving  each  beneficiary  a  right  to  bid. 

Solicitors  for  the  plaintiff:  MacNamara  <fe  Sviith, 

Solicitors  for  the  executors  of  J.  W.  Flood  and  F.  A,  Oatley, 
and  for  the  trustees  of  the  will :  JohnsoUy  Minter,  Simpson  <b  Co. 

Solicitors  for  C.  Westbrook  and  the  Bank  of  New  South  Wales: 
Allen,  Allen  &  Hemsley, 

Solicitors  for  the  Commercial  Banking  Company  of  Sydney: 
Dibbs,  Oibaon  &  Parker. 

(I)  [1896]  2  Gh.  512  p.  516. 
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OATLEY  V.  OATLEY  and  Otrfm. 

1898. 

Partition — Praetict — Mortgage  by  one  tenant  in  common  to  another — Partition 

against  the  caiuent  of  tnoHgagee  of  an  undivided  interest— Conditional  offer  to  ^«P<«»^>«»"  12. 
rtdeem. 

A  tenant  iu  common  who  has  mortgaged  his  undivided  interest  must,  before  he  '  ^* 

can  sue  for  partition,  offer  to  redeem  unconditionally,  and  must  satisfy  the  Court 
that  the  mortgalge  will  be  paid  off  at  once  ;  and  it  is  immaterial  that  the  mort- 
gagee is  a  co-tenant  in  common. 

This  was  a  motion  by  the  defendants,  Florence  Adelaide  Flood, 
J.  Macpherson,  Edward  B.  McKenny,  J.  Johns,  and  F.  S.  Willis, 
who  were  the  representatives  of  J.  W.  Flood  and  F.  A.  Oatley, 
for  an  order  that  the  suit  do  stand  dismissed  with  costs,  upon  the 
ground  that  the  plaintiff  having  executed  mortgages  over  his 
andivided  share  or  interest  under  the  will  of  Edward  Flood, 
deceased,  is  not  entitled  to  maintain  a  suit  for  partition  or  sale 
of  the  real  estate  devised  by  the  said  will  against  the  will  or 
without  the  consent  of  the  mortgagees  of  his  said  share  or  interest, 
except  upon  the  terms  of  first  paying  off  the  mortgages  held  by 
8ach  of  the  said  mortgagees  as  do  not  consent  to  such  sale  or 
partition ;  and  upon  the  further  ground  that  the  plaintiff  has  not 
paid  off  the  mortgage  debt  due  to  the  said  defendants  upon  the 
security  of  his  said  share  or  interest ;  and  that  the  said  defen- 
dants do  not  consent  to  the  plaintiff  suing  for  partition  or  sale  of 
the  said  real  estate. 

To  the  facts  stated  in  the. report  of  a  previous  motion  {ante, 
p.  122)  it  is  only  necessary  to  add  the  following: — 

Ernest  Oatley,  the  plaintiff,  had  mortgaged  his  undivided  share 
b  the  residuary  estate  of  the  testator^  and  such  mortgage  was 
now  vested  in  the  representatives  of  his  co-devisees,  who  had 
obtained  a  decree  for  foreclosure,  whereby  the  plaintiff  had  until 
October  28th  to  redeem.  The  plaintiff  had  then  brought  this 
suit  for  partition  pursuant  to  leave  reserved  by  the  decree  for 
foreclosure,  which  had  been  made  without  prejudice  to  the  plain-* 

K.8.W.R.,  Vol  XIX.,  Eq.  L, 
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1898.        tiffs  right  to  sue  for  partition.     The  present  suit  was  opposed  by 

Oatlet     the  defendants  upon  the  grounds  appearing  in  the  notice  of  motion. 

Oatley.     "^^^  plaintiff  in  his  statement  of  claim  oflFered  to  redeem,  but  only 

made  such  offer  in  the  event  of  the  Court  making  a  decree  for 

partition  instead  of  for  sale. 

The  defendants  were  the  owners  of  two  third  undivided  shares 
of  the  estate,  and  they  had  mortgaged  their  beneficial  interests 
to  the  Commercial  Banking  Company  of  Sydney. 

Knox,  for  the  defendant  co-devisees. 

Three  of  my  clients  are  trustees  of  the  will  as  well  as  co- 
devisees  and  mortgagees  of  the  plaintiff.  This  motion  is  by  them 
in  their  capacity  SrS  mortgagees,  and  it  is  argued  upon  the  basis 
of  the  offer  to  redeem  by  the  plaintiff  in  the  statement  of  claim. 

This  offer  by  the  plaintiff  to  redeem  is  only  made  conditionally 
on  the  Court  making  a  decree  for  partition.  He  has,  first  of  all,  to 
shew  the  Court  that  there  is  good  reason  to  the  contrary  why 
there  should  be  partition  instead  of  a  sale.  If  he  cannot  do  this, 
and  get  a  decree  for  partition,  then  he  makes  no  offer. 

A  mortgagor  cannot  sue  for  partition  unless  his  mortgagee 
consents:  Watkina  v.  Williavis  (1);  Agar  v.  Fairfax  (2).  If 
the  estate  as  a  whole  is  mortgaged,  one  mortgagor  can.  subject  to 
the  rights  of  the  mortgagees,  sue  for  partition,  but  if  an  undivided 
interest  is  mortgaged,  the  mortgagor  cannot  sue  for  partition 
without  the  consent  of  the  mortgagee. 

The  defendants  must  not  be  taken  as  anxious  for  a  sale,  but 
they  say  if  the  plaintiff  is  entitled  to  sue  for  partition  then  they 
ask  for  a  sale  in  lieu  of  partition. 

The  plaintiff  must  redeem  before  he  can  bring  this  suit :  GHhs 
V.  Haydon  (3) ;  Sinclair  v.  James  (4). 

The  plaintiff  is  attempting  to  put  the  defendants,  who  are  his 
mortgagees,  in  such  a  position  that  they  must  defend  a  partition 
suit,  and  incur  heavy  costs.  They,  as  mortgagees,  are  entitled  to 
be  redeemed  before  he  can  do  this.  If  the  plaintifiT  owned  two- 
thirds  instead  of  the  defendants,  then  the  onus  of  shewing  that  a 
sale  was  beneficial,  to  the  parties  would  be  upon  them,  although 

(1)  3  Mac.  &  G.  622.  (3)  30  W.R.  726 ;  47  L.T.  184, 

(2)  i  W,  &  T.  L,C,  p.  200,  7th  Ed.        (4)  [1894]  3  Ch.  554. 
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they  were  mortga^i^ees,  if  the  plaintiff's  contention  is  correct    The        ^^^« 
plaintiff's  offer  to  redeem  must  be  unconditional.  Oatuet 


L,  Omen,  for  the  (Commercial  Banking  Company,  did  not  con- 
sent to  a  partition. 

Sir  Julian  Salomona,  Q.C.,  and  Lingen,  for  the  plaintiff. 

The  only  interest  the  defendants  have  as  mortgagees  is  to  be 
paid,  and  if  a  decree  for  partition  is  made  the  plaintiff  undertakes 
to  pay  the  money  at  once. 

The  defendants,  as  mortgagees,  are  attempting  to  defeat  thQ 
rights  of  the  plaintiff  as  a  co-devisee.  In  the  case  of  Sinclair  v. 
James  (1)  Brewis  was  a  mortgagee  only. 

The  nature  of  the  property  subject  to  the  mortgage  would 
not  be  altered  by  a  decree,  as  the  plaintiff  has  undertaken  to  pay 
the  money  before  the  division  is  made,  and  Gibba  v.  Haydon  (2) 
is,  therefore,  in  plaintiff^s  favour.  The  moment  the  decree  for 
partition  is  made  the  plaintiff  is  prepared  to  redeem  the  mort- 
gage. 

Any  costs  of  the  partition  suit  would  be  incurred    by  the 

defendants,  not  as  mortgagees,  but  in  their  capacity  as  co-devisees. 
They  might  be  able  to  add  to  their  mortgage  debt  any  extra 
costs  of  the  suit  incurred  by  them  owing  to  their  dual  position,  if 
there  were  any  such  costs. 

[Knox.  The  defendants  took  a  transfer  from  the  Commercial 
Banking  Company  of  their  mortgage  over  the  plaintiff's  share, 
and  claim  through  the  bank,  and  have  the  same  rights  as  the 
bank  had.] 

[A.  H.  Simpson,  C.J.  in  Eq.  Supposing  after  a  long  enquiry 
the  Court  orders  a  sale;  in  that  event  the  plaintiff  makes  no 
offer.] 

In  Sinclair  v.  James  (1)  the  mortgagee  and  co-owner  were 
different  persons,  but  here  they  are  the  same  persons.  The  plaintiff 
ean  give  security  for  the  costs.  A  mortgagor  can  discuss  his 
rights  with  his  mortgagee  before  payment,  provided  he  offers  to 
redeem. 

(1)  [189i]  3  Gh.  6o4t.  (2)  30  W.R.  726 ;  47  L.T.  184, 

L  2 
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Oatuet. 
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1898.  The   mere  fact  of  the  Commercial   Banking  Ck).  not  being 

Oatlbt     interested  in  all  matters  is  not  fatal  to  the  plaintiff.    Sect.  11  of 
Oatley.     ^^^  Equity  Act  is  borrowed  from  Ord.  16,  R.  4,  and  the  defen- 
dant is  justified  in  asking  for  the  decree  in  its  present  form:  Cox 
V.  Barker  (1). 

The  decree  in  Swan  v.  Swan  (2)  is  really  conditional. 
They  also  referred  to  Dditon  v.  Hayter  (8),  Hickey  v.  Heydon 
(4). 

J.  W,  Allen,  for  C.  W.  Westbrook  and  the  Bank  of  New  South 
Wales,  submitted. 

Knox  was  not  called  on  to  reply. 

A.  H.  Simpson,  C.J.  in  Eq.  The  question  in  this  case  seems  to 
me  to  be  amply  covered  by  authority.  1  have  listened  very 
carefully  to  what  was  said  by  Sir  Julian  Salomons  and  Mr. 
Lingen  on  behalf  of  their  client,  and  it  may  be  that  I  have  not 
properly  apprehended  the  force  of  their  arguments,  but  it  appears 
to  me  that  the  case  of  Oihha  v.  Haydon  (5)  very  clearly  decided 
what  are  the  rights  of  a  mortgagee  of  an  undivided  share  in 
property.  In  that  case  Fry,  J.,  in  his  judgment  stated 
that  the  question  to  be  determined  was  whether  or  not  the 
plaintiff  had  lost  his  right  to  have  a  partition,  and  that,  in  his 
judgment,  by  the  execution  of  the  mortgage  he  had  done  so. 

Mr.  Justice  Ft^  could  not  have  there  meant  that  the  plaintifi 
had  absolutely  lost  his  right.  That  is  not,  to  my  mind,  a  fair 
meaning  to  put  upon  his  remarks,  but  what  I  think  is  clear  he 
did  mean  was,  that  the  plaintiff  had  lost  the  right  for  the  time 
being,  or,  in  other  words,  that  it  was  suspended,  and  his  Lordship 
added,  "  As  a  general  rule  a  mortgagor  cannot  enforce  any  rights 
against  his  mortgagee  unless  he  is  at  the  same  time  prepared  to 
redeem  the  mortgage.  It  is,  therefore,  wrong  that  the  character 
of  the  property  in  the  hands  of  the  mortgagee  should,  upon  the 
application  of  the  mortgagor,  be  altered,  and  the  mortgagee  not 
paid  off." 

(1)  3  Ch.  D.  369.  (3)  7  Beav.  313. 

(2)  8  Price  518.  (4)  15  N.S.W.  L.R.  Eq.  167, 

(5)  30  W.K.  726  ;  47  L.T.  184. 
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That  case  is  cited  with  approval  by  North,  J.,  in  Sinclair  v.        1898. 
James  (1),  where  he  says,  "  I  think  the  case  of  Gibba  v.  Haydon      Oatlkz 
before  Mr.  Justice  Fry  is  clearly  in  point,  a  case  in  which  the     oattLby. 
decision  was  justified  by  the  cases  referred  to  in  it,  and  which 
ha.s  been  taken  as  settled  law  ever  since.     Then  it  was  said  there        *  ' 
was  a  mistake  in  the  pleadings,  and  I  am  asked  to  allow  an 
amendment  by  the  addition  of  a  claim  for  redemption.     If  there 
were  merely  a  slip,  and  the  action  would  be  right  when  amended, 
I  should  allow  an  amendment ;  but  this  is  not  so,  for  I  do  not 
think  that  a  plaintiff  mortgagor  can  combine  in  the  same  action 
a  claim  against  his  own  mortgagee  to  redeem  him  with  a  claim 
for  partition  against  another  defendant." 

Now,  the  case  before  me  is  complicated  by  the  fact  that  the 
original  mortgagee  has  transferred  his  mortgage  to  the  co-devisees. 

But  supposing  this  had  not  been  done,  then  the  original  mort- 
gagee would  have  had  a  right  to  say  to  the  plaintifi,  you  cannot 
infringe  or  interfere  with  my  rights  unless  you  pay  me  off. 

But  in  this  case  the  plaintiff  says,  I  will  pay  you  off  condition- 
ally, that  is  only  if,  as  a  result  of  the  enquiry  under  the 
Partition  Act,  a  decree  for  partition  is  made.  If,  on  the  other 
hand,  an  order  for  sale  is  made  by  the  Court  (and  the  defendants, 
representing  two-thirds  of  the  beneficial  interest  under  the  will, 
are  prima  fade  entitled  to  a  sale),  then  I  make  no  offer  to 
redeem  your  mortgage. 

Now,  for  the  plaintifi  to  do  that  would  clearly  be  an  infringe- 
ment of  the  rights  of  the  defendants  as  mortgagees,  and  I  there- 
fore think  that  any  such  offer  on  those  terms  is  unavailing. 

Then  it  was  contended  that  although  this  right  may  have 
belonged  to  the  Banking  Company,  it  did  not  attach  to  their 
transferees  because  the  transferees  were  also  co- devisees  with  the 
plaintiff  under  the  will.  But  the  case  of  Gibba  v.  Haydoro 
seems  to  me  to  be  an  answer  to  that  contention,  as  in  that  case 
the  mortgagee  was  a  co-devisee,  and  the  Court  held  there  that  it 
cottld  not  disturb  the  rights  of  the  defendant  as  mortgagee,  and 
the  plaintiff  could  not  succeed  unless  he  could  shew  that  he 
was  prepared  to  redeem. 

(I)  [1894]  3  Ch.  554. 
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1808.  As  the  first  prayer  asks  for  administration  of  the  testator's 

Oatlet     estate,  it  seems  to  me  that  I  cannot  dismiss  the  suit  because  the 

OAn.KT.      plaintiff  is  entitled  to  administration  as  a  matter  of  right,  subject, 

however,  to  his  liability  to  pay  costs.     I  therefore  declare  that 

^'     the  plaintiff  is  not  entitled  to  enforce  his  right  to  partition 

unless  he  first  of  all  pays  off,  or  satisfies  the  Court  that  he  is 

prepared  to  pay  off,  the  mortgagees  of  his  undivided  share  in  anj 

event. 

The  plaintiff  thereupon  consented  to  an  order  that  if  he  did 
not  redeem  the  mortgage  on  or  before  the  28th  October  next,  or 
such  further  time,  if  any,  as  the  Court  should  allow  for  redemp- 
tion, the  suit  should  stand  dismissed. 

Solicitors  for  the  applicants :  Johnson,  Minter,  Simpson  £  Co. 

Solicitors  for  the  plaintiff:  MacNamara  &  Smith, 

Solicitors  for  the  Commercial  Banking  Co.  of  Sydney :  Dihbs, 
Gibson  &  Parker, 

Solicitors  for  the  Bank  of  New  South  Wales  and  C.  W.  West- 
brook  :  Alien,  Allen  Jk  Hemsley, 
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BOULTER  r.  BOULTEU  and  Otheks.  1®^^- 


.  August  29. 

Tenancy  m  common — Landlord  aiid  tenant — Ordinary  repairs — Improvements —  •  Septemher  1 . 

SxpCTiditure  by  mie  tenant  in  common  in  remainder  on  permanent  improvements 

— Contribution — Partition — Use  and  occupation.  C.J.  Eq. 

The  rale  that  one  of  several  tenants  in  common  of  real  estate  is  entitled,  when 
the  property  is  sold,  to  receive  out  of  the  purchase  money  the  increased  price 
obtained  in  consequence  cf  permanent  improvements  effected  by  himself  applies  in 
Bnits  for  administration  as  well  as  suits  for  partition.  Xe^  v.  Dickinson {\5  Q.B.D. 
60)  explained. 

The  rule  also  applies  whether  the  improvements  are  effected  while  the  estate  of 
the  tenant  in  common  is  only  an  estate  in  remainder  as  well  as  where  his  estate  is 
SD  estate  in  possession. 

Motion. 

This  waa  an  application  by  Frederick  Lassetter,  one  of  the 
defendants  in  the  suit,  for  an  order  for  a  reference  to  the  Master 
in  Equity  to  take  an  account  to  ascertain  what  moneys  were 
expended  by  the  said  defendant  in  permanent  improvements  on 
allotment  13,  s.  26,  City  of  Sydney,  or  ftny  part  thereof,  and  being 
portion  of  the  property  the  subject  matter  of  this  suit,  and  to 
enquire  and  certify  by  what  amount  the  value  of  the  said  property 
was  increased  at  the  date  of  the  sale  thereof  by  reason  of  such 
improvements,  and  for  such  further  or  other  order  as  this 
honourable  Court  may  think  fit  to  make,  upon  the  grounds 
appearing  in  the  affidavits. 

The  facts,  as  stated  by  his  Honour  in  his  judgment,  were  as 
follows : — Under  the  will  of  Mrs.  Boulter,  dated  the  4th  of 
February,  1858,  the  whole  of  her  property  was  vested  in  John 
Greer,  as  trustee  upon  trust  for  the  testatrix's  son  Uriah  Boulter 
for  life,  and  at  his  death  to  be  equally  divided  amongst  his  wife 
and  children.  Uriah  Boulter  had  nine  children,  so  that  on  his 
death  on  the  28th  December,  1896,  the  property,  which  comprised 
a  block  of  land  in  George-street,  Sydney,  became  divisible  into 
ten  sharea  By  a  lease  dated  the  27th  of  November,  1875,  the 
trustee,  Uriah  Boulter  and  his  wife,  joined  in  leading  the  block  of 
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^^^'  land  to  James  Beaumont  for  a  term  of  21  years  from  the  28th 
Boulter  October,  1874,  at  a  rental  of  258i.,  till  the  28th  October,  1881,  and 
BouLTBB.  afterwards  at  a  rental  of  3122.;  and  the  lessee  covenanted  among 
other  things  that  unless  prevented  by  fire  or  other  inevitable 
accident  he  would  keep  the  demised  premises  in  ordinary  and 
reasonable  tenantable  repair.  On  the  26th  March,  1878,  in 
consideration  of  1000^.,  Janies  Beaumont  sublet  the  demised 
premises  or  part  of  them  to  Frederick  Lassetter  for  the  remainder 
of  the  term  at  a  rental  of  200^.  till  ihe  28th  October,  1881,  and 
afterwards  at  a  rental  of  260^.;  and  the  underlease  contained  a 
covenant  by  the  underlessee  to  repair  similar  to  that  in  the  bead 
lease.  In  October  and  November,  1878,  the  defendant  Lassetter 
purchased  from  three  of  the  children  of  Uriah  Boulter  their  three- 
tenths  interests  in  the  said  property.  During  the  course  of  his 
tenancy  he  expended  a  considerable  stim  of  money,  said  to  be 
tS,500i.,  in  repairing  and  improving  the  demised  premises.  In 
July,  1897,  this  suit  was  instituted  in  equity  by  the  trustee  of 
Mrs.  Boulter  s  will  against  the  beneficiaries,  stating  among  other 
things  that  parties  interested  collectively  to  the  extent  of  more 
than  a  moiety  in  the  lands  passing  under  Mrs.  Boulters  will 
desired  a  sale,  and  that  in  any  case  it  would  be  desirable  and  for 
the  benefit  of  all  parties  interested  that  the  land  should  be  sold 
and  asking  for  an  administration  decree.  On  the  22nd  October, 
1897,  an  administration  decree  was  made  in  the  usual  form,  and 
the  real  estate  of  the  testatrix  was  ordered  to  be  sold,  and  the 
block  of  land  in  George-street  was  purchased  by  the  defendant 
Lassetter  for  23,000i. 

Lirigen  {Oordon  and  H.  P.  Owen  with  him),  for  the  defendant 
Lassetter,  the  applicant.  This  case  is  covered  by  authority :  Be 
Jones  (1),  and  the  rule  is  not  confined  to  partition  suits:  Be  Cooke's 
Mortgage  (2);   Watson  v.  Oass  (8). 

Knox,  for  the  defendant  Eliz.  Boulter,  contra.  Lassetter 
executed  these  repairs  as  lessee ;  he  had  no  right  to  be  in 
possession  except  as  lessee  ;  he  went  in  before  purcba.sing  any  of 
the  interests  :   Lassetter  was  bound  by  his  lease  to  repair. 

(1)  [1893]  2  Gh.  461,  at  475.  (2)  [1896]  1  Ch.  923. 

(3)  45  L.T.  583. 
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Leigh  v.  Dickinson  (1)  is  of  superior  authority  to  Re  Cooke's       i898. 
Mortgage.  Boulter 

Roliny  for  the  Suttons.     Lassetter  has  got  the  benefit  of  his     Boulter. 
expenditure  by  not  paying  an  increased  rent  to  the  tenant  for 
life :  Pascoe  v.  Swan  (2) ;  Scott  v.  Guernsey  (3). 

i.  Owen  and  Macmanamey,  for  the  plaintiff. 

Harvey,  Todd  and  H.  P,  Owen,  for  the  other  parties  on  the 

record. 

CA.V. 

On  the  1st  September,  the  following  judgment  was  read  by         September  l. 

A.  H.  Simpson,  C.J.  in  E(j.  (After  stating  the  facts  as  above 
set  out  his  Honour  continued) :  Where  an  owner  of  an  undivided 
interest  in  land  spends  money  in  improving  the  property  so  that 
on  a  sale  under  the  Partition  Act  it  fetches  an  enhanced  price,  a 
Court  of  Equity  in  dividing  the  proceeds  of  sale  will  not  allow 
the  other  co-owners  to  take  their  shares  of  the  increased  price 
without  making  an  allowance  for  what  has  been  expended  to 
obtain  that  increased  value  :  Leigh  v.  Dickinson  (4).  This  course 
of  action  cannot  inflict  any  injustice  on  the  other  co-owners,  for 
it  takes  nothing  out  of  their  pockets,  it  only  prevents  them  putting 
into  their  pockets  moneys  obtained  by  the  expenditure  of  another 
person,  unless  they  recoup  him  such  expenditure.  In  no  case  can 
the  co-owner  who  has  improved  the  property  obtain  more  than 
his  outlay,  though  such  outlay  may  have  trebled  the  value  of  the 
property.  And,  on  the  other  hand,  the  increase  in  the  price 
obtained  is  the  limit  of  what  he  can  receive,  though  his  actual 
outlay  may  be  far  larger. 

It  was  not,  I  unuerstand,  contended  on  behalf  of  Mr.  Lassetter 
that  he  could  take  into  account  moneys  expended  by  him  on 
repifcirs  which  his  lease  bound  him  to  carry  out,  but  his  claim  as 
to  other  sums  expended  on  the  property  was  opposed  on  two 
grounds : — 

(1)  That  the  equity  above  referred  to  was  strictly  confined  to 
partition  suits,  and  reliance  was  placed  on  the  language  of  Cottov, 

(1)  15  Q.B.D.  60.  (3)  48  N.Y.  106,  cited  in  62  Amer.  Dec.  486. 

(2)  27  B.  508.  (4)  15  Q.B.D.  60,  at  y.  67. 


C.J.  Eq. 
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1898.  L.J.,  in  Leigh  v.  Dickinson^  p.  67 — "  The  procedure  is  contined 
BocLTKB  to  suits  for  partition/'  This  seems  to  me  being  a  slave  to  tbe 
BooLTER.  letter  of  the  words  used  and  neglecting  their  spirit.  In  that  case 
the  plaintiff  sued  his  co-owners  for  contribution  in  respect  of 
moneys  spent  on  repairs.  The  Court  held  he  could  not  recover, 
but  Cotton,  L.J.,  pointed  out  that  if  a  Court  of  Equity  were 
dividing  the  proceeds  of  sale  his  equity  to  contribution  would  be 
recognised.  This  seems  to  me  the  fair  meaning  of  his  langaage. 
He  never,  in  my  opinion,  meant  to  say  that  the  equity  was 
confined  to  partition  suits  technically  mo  called,  and  that  if  the 
Court  were  dividing  proceeds  of  sale  in  a  partition  suit,  it  would 
recognise  the  equity,  but  would  disregard  it  if  the  division  were 
in  an  administration  suit ;  and  North,  J.,  so  in  fact  decided  in 
Re  Cooke  B  Mortgage  (1).     This  ground  therefore  fails. 

(2)  It  was  contended  that  the  expenditure  was  made  by  Ur. 
Lassetter  in  his  character  of  lessee,  and  ought  not  to  be  taken 
into  account  against  the  co-owners,  but  I  am  unable  to  see  on 
principle  why  that  should  be  so,  and  it  is  opposed  to  the  principle 
on  which  Re  Jones  (2)  was  decided,  where  expenditure  by  the 
tenant  for  life  of  the  entirety,  who  was  also  owner  in  fee  of  a 
moiety  in  remainder,  was  allowed  to  betaken  into  account  against 
the  co-owner  in  dividing  the  proceeds  of  sale  after  the  death  of 
the  tenant  for  life. 

(8)  It  was  contended  that  if  Mr.  Lassetter  is  allowed  his 
expenditure  on  improvements  to  the  extent  above-mentioned,  he 
ought  to  be  charged  with  an  occupation  rent  to  the  extent  to 
which  an  increased  rental  might  have  been  obtained  in  consequence 
of  the  improvements,  if  he  had  let  the  property,  and  the  case  of 
Teeadale  v.  Sanderson  (3)  was  relied  on  in  support  of  the  conten- 
tion. 

For  the  period  up  to  the  death  of  the  tenant  for  life,  28th 
December,  1896,  that  case  does  not  apply.  No  occupation  rent 
could  possibly  be  payable  during  that  time  to  any  one  except  the 
tenant  for  life,  or  persons  claiming  under  him,  and  it  was 
immaterial  to  the  co-owners  in  remainder  whether  the  tenant  for 
life  chose  to  receive  an  inadequate  rent  or  none  at  all.     For  the 

(1)  [1896]  1  Ch.  923.  (2)  [1893]  2  Ch.  461. 

(3)  33  Beav.  534. 
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subsequent  period  I  think  the  contention  also  fails.  TeefidaJe  v.  1898. 
Sanderson  was  explained  in  Re  Jones  ( 1 ),  as  deciding  that  where  a  Boulteb 
co-owner  who  has  been  in  sole  occupation  of  the  property  asks  for  boultkr. 
the  assistance  of  the  Court  to  get  his  expenditure  on  improvements 
repaid  out  of  proceeds  of  sale,  the  Court  will  impose  on  him  the  ^••^'  **' 
terms  of  being  charged  with  an  occupation  rent.  Here  Mr. 
Lassetter  has  paid  what  was  apparently  a  full  rent  for  the 
property  as  it  stood  when  leased  to  him,  but  it  is  said  that  an 
increased  rental  might  have  been  obtained  after  his  improvements 
were  made,  and,  therefore,  he  must  be  taken  to  have  recouped 
himself  for  his  outhiy  on  improvements  to  the  extent  of  such 
increase  since  the  '28th  December,  1896.  The  question  seems 
rather  an  academic  one,  as  it  appears  unlikely  that  there  could 
be  any  such  increase  as  to  affect  any  sum  that  Mr.  Lassetter  is 
likely  to  recover,  but  as  it  has  been  raised  I  must  deal  with  it. 
It  must  be  borne  in  mind  that  Mr.  Lassetter's  equity  to  be 
recouped  anything  C€ui  only  be  enforced  because  the  Court  is 
distributing  the  proceeds  of  sale,  and  is  practically  therefore  an 
equity  to  be  recouped  out  of  the  proceeds  of  a  sale.  I  cannot  see 
how  the  right  can  be  affected  by  the  co-owners  saying,  your 
improvements  have  brought  you  a  certain  advantage  that  you 
might  have  commuted  into  money.  Possibly,  if  he  had  done 
80,  the  case  might  be  different,  but  on  this  I  express  no  opinion. 
As  the  facts  stand,  the  claim  is  to  charge  Mr.  Lassetter  with  rent 
on  his  own  outlay. 

The  costs  had  better  be  reserved  till  the  result  of  the  inquiry 
is  known ;  it  may  be  it  will  turn  out  that  the  selling  price  was 
not  increased. 

The  order  will  be  for  an  account  of  Mr.  Lassetter's  expenditure 
on  the  property  beyond  moneys  required  to  be  expended  by  the 
lease  to  him,  and  to  what  amount  the  price  obtained  was  increased 
by  such  expenditure. 

Solicitor  for  the  plaintiff:  Murray-White, 

Solicitor  for  the  defendant  Lassetter :  W,  M,  Barker. 

Solicitors  for  the  other  defendants:  Rolin  dk  Qilder;  M,  A, 
Williamson. 

(1)  [1893]  2  Ch.  477. 
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1898. 


In  re  FELEX  WILSON'S  SETTLED  ESTATE. 


Settled  Estates  Act,  w.  19,  23,  24 — Opposition  of  majority  of  benejiciaries  to  pdUitm 

ri  r  -pf.  The  Court  is  bound  to  respect  the  wishes  of  the  beDeficiaries  interested  in  a 

settled  estate,  and  if  a  vast  majority  of  them  oppose  the  exercise  by  the  Court  of 
its  powers  under  the  Settled  Estates  Act  the  Court  is  bound  to  refuse  to  exercue 
them. 

This  was  a  petition  under  the  Settled  Estates  Act  by  the  Per- 
petual Trustee  Company  to  sanction  a  lease  of  certain  land  of  which 
they  were  seized  as  trustees.  The  land  was  held  on  trust  to  receive 
the  rents  and  profits  until  the  youngest  of  the  children  of  William 
Coker  came  of  age,  when  it  was  to  be  sold,  and  the  proceeds 
divided  between  the  surviving  children ;  in  the  meantime  the  rents 
and  profits  were  to  be  applied  for  the  benefit  of  the  children  in  such 
manner  as  the  trustees  thought  fit.  There  were  five  children, two 
of  whom  were  of  age  ;  the  petition  was  served  on  one  of  the  adult 
children  and  the  three  infants ;  it  was  not  known  where  the 
other  adult  child  was. 

H,  P.  Owen,  for  the  adult  child  served  and  for  the  guardian 
under  the  Act  of  the  three  infant  children,  opposed  the  petition, 
and  contended  that  under  those  circumstances  the  Court  had  no 
power  to  make  the  order:  ss.  19,  23,  24  of  the  Settled  Estates 
Act;  Taylor  v.  Taylor  {\)\  Re  Rednian  (2);  Ex  parte  Bellamy  (3); 
In  re  Merry  (4).  The  Court  in  the  absence  of  any  evidence  of 
mala  fvdes,  must  assume  that  the  expressed  opinion  of  the 
guardian  represents  what  is  most  beneficial  for  the  infants :  In  re 
Birchall  (5).. 

L,  Owen,  for  the  petitioning  company.  The  Court  has  juris- 
diction and  it  is  really  a  matter  of  discretion;  in  Ex  parte 
Bellamy  the  dictum  of  Jessel,  M.R.,  in  Taylor  v.  Taylor  is 
dissented  from.     None  of   the  respondents  have   any  absolute 

(1)  1  Ch.  D.  426  ;  3  Ch.  D.  146.  (3)  11  N.S.W.  R.  Eq.  187. 

(2)  11  N.S.W.  K.  Eq.  324.  (4)  16  W.R.  307. 

(6)  16  Ch.  D.  41. 
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right  to  the  income  of  the  land ;  the  trustees  have  a  discretion. 
The  Court  will  itself  consider  the  advisability  of  the  matter  for 
the  three  infants. 

[Simpson,  C.J.  in  Eq.  There  is  no  suggestion  of  mala  fides 
against  their  guardian,  and  In  re  Birchall  appears  to  shew  that 
his  wishes  must  be  regarded.] 

At  all  events  the  petition  will  not  be  dismissed  with  costs. 

Simpson,  C»J.  in  Eq.  On  the  authority  of  the  cases  cited  I 
cannot  see  any  alternative  but  to  dismiss  this  petition  Ex 
parte  BellaTny  certainly  went  a  very  long  way,  but  that  case  was 
explained  and  very  much  cut  down  in  Be  Redmav,  as  being  a 
decision  under  somewhat  special  circumstances.  In  the  last  men- 
tioned case  Mr.  Justice  Owen  adopts  the  language  of  Jeasel,  M.R., 
in  Taylor  v.  Taylor,  and  held  that  the  Court  cannot  ignore  the 
opposition  of  a  vast  majority  of  the  beneficiaries.  Possibly  the 
respondents  are  unreasonable,  and  taking  a  foolish  view  of  the 
desirability  of  this  lease,  but  if  they  are,  which  I  cannot  assume, 
it  is  to  their  own  detriment.     The  petition  must  be  dismissed 

with  costs. 

« 

Solicitors  for  the  petitioners  :  Shaw  and  Jagelmann, 
Solicitor  for  the  respondents :  Baker. 


1898. 
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FARNBLL  v.  COX. 
1898. 

~1    7~7     ^  TniMee — Breach  of  tniM — IrUere»t — Profits  gained  by  use  of  tnutfunff. 

A  trustee  in  breach  of  trust  borrowed  trust  fnuda  and  paid  them  into  hii 

C.J.  Fq.      overdrawn  account  with  a  bank  on  which  the  trustee  was  paying  seven  per  cent 

interest ;  the  account  remained  overdrawn  in  varying  amounts  i^p  till  the  hearing 

of  the  suit.     Held,  that  the  trustee  must  repay  the  trust  funds  with  seven  per 

cent,  interest. 

Further  consideration  of  Summons. 

This  was  the  further  consideration  of  the  summons,  the  hearing 
of  which  is  reported  ante,  p.  103.  The  Master  reported  that  the 
trustee,  H.  R.  Cox,  had  not  borrowed  any  further  trust  funds 
beyond  the  sura  borrowed  at  the  time  of  the  deposit  of  the  deeds. 
The  Master  also  reported  the  facts  as  to  the  position  of  H.  R. 
Cox's  account  with  the  bank  which  appear  in  his  Honours  judg- 
ment. The  Master,  at  the  request  of  the  parties,  left  it  to  the 
Court  to  decide  whether  H.  R.  Cox«  had  under  the  circumstances 
made  a  profit  of  seven  per  cent,  on  the  trust  fund. 

Livgen,  for  H.  R.  Cox,  applied  for  the  return  of  his  title  deeds 
upon  his  paying  back  the  moneys  with  five  per  cent,  interest 
Interest  is  not  punitive;  more  than  five  per  cent,  is  not  ordered 
unless  the  trustee  has  actually  received  more ;  the  relief  from  a 
liability  is  not  a  profit  within  the  meaning  of  this  principle. 
Where  a  trustee  has  used  trust  funds  in  his  business  he  is  never 
ordered  to  pay  more  than  five  per  cent,  unless  his  business  shews 
a  larger  profit :  an  enquiry  has  never  been  directed  whether  the 
trustee  by  use  of  the  trust  funds  has  been  relieved  from  a  liability, 
and  has  therefore  made  a  constructive  profit.  Suppose  a 
trustee  ten  years  ago  owed  money  to  a  money-lender 
and  the  debt  carried  interest  at  fifty  per  cent.,  if  he  then  paid  it 
off  with  trust  funds  must  he  to-day  restore  the  trust  fund  with 
ten  years'  interest  at  fifty  per  cent.  ?  There  is  no  precedent  for 
charging  a  trustee  with  what  he  has  escaped  paying,  but  only 
with  profits  which  he  ha«  actually  put  into  his  pocket:  Vyse  v. 
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Fofier  (1) ;  Whiting  v.  Smith  (2).     To  charge  a  trustee  in  this        1898 

way  assames  that  without  the  accommodation  from  the  trust  funds  Farnbll 
he  would  have  continued  to  owe  the  principal  and  pay  the  interest        qqx. 
to  the  bank  up  to  the  present  time. 

Mann  (Heydon,  Q.C.,  with  him),  for  certain  of  the  defendants. 
The  case  is  determined  by  the  application  of  the  general  maxim 
that  a  trustee  cannot  make  a  profit  from  his  trust :  Robinson  v. 
Pett  (3)  ;  the  rule  that  a  trustee  must  repay  trusts  funds  with 
profits  earned  thereby  is  only  a  particular  form  of  the  general 
maxim  :  Forbes  v.  Ross  (4)  ;  In  re  HiUiard  (5) ;  Bray  v.  Ford  (6), 

Rich  and  Noble,  for  other  parties  submitted. 

Lingen  in  reply. 

Simpson,  C.J.  in  Eq.  The  defendant,  H.  R.  Cox,  was  one  of 
the  trustees  of  the  will  of  his  father,  and  was  permitted  by  his 
co-trustee  to  have  in  his  hands  the  control  of  the  trust  funds. 
In  breach  of  his  trust,  though  with  a  perfectly  bona  fide  motive, 
he  lent  himself  the  sum  of  I  fiOOL  upon  an  equitable  mortgage  on 
which  he  agreed  to  pay  interest  at  5/.  per  cent.  This  sum  was 
paid  by  Mr.  Cox  into  his  account  with  the  Bank  of  New  South 
Wales  on  the  28rd  September,  1897,  the  account '  being  then 
overdrawn  to  the  extent  of  l,l33i. ;  by  this  transaction  the  over- 
draft was  converted  into  a  credit  balance.  Mr.  Cox  continued  to 
operate  upon  this  account,  and  as  his  withdrawals  exceeded  the 
amounts  he  paid  in,  the  account  was  on  the  8th  November  again 
overdrawn;  and  it  continued  overdrawn  from  that  time  onwards, 

■ 

the  amount  of  the  overdraft  on  the  30th  June,  1898,  being  924Z. 
19«.  10(2.  It  is  admitted  that  the  bank  has  been  charging  seven 
per  cent,  interest  on  the  overdraft.  No  case  at  all  like  this  in  its 
facts  has  been  cited,  and  I  have  therefore  to  deal  with  the  question 
on  principle.  Two  principles  appear  to  me  to  be  applicable  :  the 
first  is  the  principle  to  be  found  in  Forbes  v.  Ross  (4),  and 
numbers  of  other  cases,  that  a  trustee  cannot  bargain  with  him- 
self so  as  to  reap  a  benefit  for  himself  out  of  the  estate ;  the 

(1)  L.R.  7  H.L.  318  ;  44  L.J.  (N.S.)  37.  (2)  4  Ch.  513. 

3)  2  Wh.  k  Tud.,  7th  Edit.  60(5.  (4.  2  Cox  113. 

{5i  1  Vef.  Jun.  90.  (6)  [1896]  A.C.  44. 
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1898.        second  is  the  principle  that  no  man  can  take  advantage  of  his 

Farnkll     own  wrong. 
^'  The  general  principle  to  be  considered  in  determining  what 

advantage  a  trustee  has  gained  for  which  he  ought  to  account  is 

C.J.  Eq.  laid  down  in  Attorney -General  v.  Alford  (1).  In  that  case  Lord 
Cranworth,  at  p.  851,  states  that  this  Court  ought  not  to  proceed 
in  poenani  against  a  trustee  : — "  What  the  Court  ought  to  do,  I 
think,  is  to  charge  him  only  with  the  interest  which  he  has 
received,  or  which  it  is  justly  entitled  to  say  he  ought  to  have 
received,  or  which  it  is  so  fairly  to  be  presumed  that  he  did 
receive  that  he  is  estopped  from  saying  he  did  not  receive  it" 
The  same  principle  is  to  be  found  expressed  by  Page-  Wood,  V.C., 
in  Penny  v.  Aviaon  (2),  where  it  is  observed  that  there  are  three 
cases  where  the  Court  charges  more  than  four  per  cent  upon 
balances  in  the  hands  of  a  trustee: — Where  he  ought  to  have 
received  more,  where  he  lias  actually  received  more,  and  where 
he  must  be  presumed  to  have  received  more.  His  Honour  gives 
instances  of  each  class,  giving  as  an  instance  of  the  third  class 
the  use  by  the  trustee  of  his  trust  fund  in  his  trade. 

Does  this  case  fall  within  the  principle  of  those  cases  ?  Had 
the  trustee  done  what  he  ought  to  have  done  in  this  case,  it  is 
clear  he  ought  not  to  have  paid  this  money  into  his  account  at  all, 
and,  a  fortioriy  he  ought  not  to  have  paid  it  into  an  overdrawn 
account ;  if  the  money  was  paid  into  the  bank  at  all,  it  should 
have  been  paid  into  a  separate  account  entitled  as  a  trust  account 
80  as  to  prevent  the  bank  from  setting  off  the  sum  paid  in  against 
his  private  account.  Had  he  done  so,  and  had  he  then  represented 
to  the  bank  that  it  was  hard  that  he  should  be  charged  with 
interest  at  seven  per  cent,  on  his  overdraft  while  there  was  a 
balance  to  his  credit  on  the  trust  account  not  bearing  any  interest, 
the  bank  conceivably  might  have  recognised  the  hardship,  and 
arranged  to  credit  his  trust  account  with  interest  at  seven  per 
cent,  so  as  in  effect  to  set  the  one  off  against  the  other ;  the 
trustee  could  not  possibly  under  these  circumstances  have  claimed 
for  himself  any  portion  of  the  interest  so  credited  to  the  trust 
fund.  Such  a  transaction  would  be  exactly  the  same  in  effect  as 
what  Mr.  Cox  did  in  the  present  case,  but  carried  out  in  a  legiti- 

(l)  4  De  G.M.  &  G.  843.  (2)  3  Jur.  N.S.  62. 
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mate  way.     I  cannot  see  how  Mr.  Cox  can  claim  to  be  in  any        1898. 
better  position  because  he  carried  out  the  same  arrangement,     Fa&nkll 
but  in  an  improper  manner.     To  allow  such  a  claim  would  be  to        (^^ 
permit  him  to  take  advantage  of  his  own  wrong.     I  think,  there- 
fore, that  as  Mr.  Cox  has  benefited  from  the  use  of  the  trust     ^'^'  ^' 
fand  to  the  extent  of  seven  per  cent,  he  must  be  charged  on  that 
footing. 

I  thought  at  one  time  that  the  fact  that  Mr.  Cox  deposited 
ample  security  for  his  loan  might  affect  the  rate  of  interest  pay- 
able, but  on  more  mature  consideration  I  feel  no  doubt  that  it 
makes  no  difference. 

Solicitors :  Norton,  Smith  &  Co. ;  Holdaivorth  &  Son ;  SvXli- 
van  Bros. ;  W.  S.  Orey. 
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1898.  MOSS  AND  Othrbs  v.  MOSS  and  Othebs. 


Sept.  IS,  19,   Further  corwidercUion  —  Breach   of   trust — Trust  for   CLCcumulatian  -  CompoHmi 
^'  ^^'  interest— L'  eke  King'n  Act  (19  Vic.  No.  1,  «.  1  /  [1898]  No.  17,  e.  109)— &»»«- 

ratio7i  of  mortgaged  jiroperty—**  Contrary  or  other  inteniioH  " — Direeiioti  to 
Uiq.  j^y  debts  out  of  estate  generally. 

A  testator  deviaed  the  whole  of  his  real  and  personal  estate  except  certain 
specific  chattels  to  his  trustees  subject  to  the  payment  of  debts  (with  payment  of 
which  except  his  mortgage  debts  he  primarily  char/^ed  his  personal  estate]  apon 
certain  trusts  : — as  to  Property  A  apon  certain  specific  trusts  :  as  to  Property  B 
on  trust  to  sell,  and  out  of  the  proceeds  in  the  first  place  to  pay  oflTa  mortgage  on 
Property  A,  and  to  invest  the  balance  of  the  proceeds  of  sale. 

Heldj  that  A  was  not  exonerated  from  payment  of  the  mortgage  debt  except  to 
the  extent  of  the  proceeds  of  sale  of  B,  and  these  proceeds  being  Inaufiicient  the 
balance  of  the  debt  must  be  charged  on  A. 

Woolsteneroft  v.  WooUtencroft  (1)  and  Brownson  v.  Laiorance  (2)  followed; 
Eno  V    Tatham  (3)  and  Stone  v.  Parker  (4)  distinguished. 

A  trustee,  who  fails  to  carry  out  a  trust  t » invest  a  sum  of  money  and  accamn- 
late  the  income,  must  repay  the  principal  with  compound  interest  for  the  perioil 
allowed  by  law  for  the  accumulation  and  thereafter  at  simple  interest.  This  rale 
applies  whether  the  principal  sum  has  been  actually  or  only  constructively 
received  by  the  trustee  sought  to  be  charged  :  Byms  v.  Noreott  (5)  and  In  ft 
•    Hvlhes  (6)  followed. 

A  trustee  is  chargeable  with  interest,  although  interest  is  not  asked  for  by  the 
statement  of  claim. 

This  wa.s  the  further  consideration  of  a  suit  which  had  been 
instituted  for  the  construction  of  the  will  of  William  Moss,  who 
died  on  the  1 1th  March,  l«73,  for  the  appointment  of  the  Per- 
manent Trustee  Company  as  trustee  of  the  will  in  the  place  of 
George  Collins  (deceased)  and  Stephen  Josiah  Bryen,  who 
consented  to  retire,  for  an  account  of  the  real  and  personal  estate 
of  the  testator  come  to  the  hands  of  Bryen  and  Collins,  or  either 
of  them,  and  of  their  dealings  therewith,  and  for  an  account  of 
the  trust  funds  misappropriated  by  Collins  or  lost  to  the  estate 
by  reason  of  his  conduct,  and  that  Bryen  might  be  ordered  to 
repay  such  moneys,  with  interest,  and  for  administration  so  far 
as  might  be  necessary. 

(1)  2  De  G.  F.  &  J.  347.  (4)  1  Dr.  k  Sm.  212. 

(2)  6Eq.  1.  (5)  13Beav.  336. 

(3)  3  De  G,  J.  *  S.  451.  (6j  33  Ch.  D.  662. 
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The  testator's  will  was,  so  far  as  is  material,  in  the  following  ^^^- 
terms: — "I  appoint  Stephen  Josiah  Bryen  and  George  Collins  Mos8 
trustees  and  executors  oF  my  will  I  devise  and  bequeath  all  Moss, 
my  real  and  personal  estate  which  shall  belpng  to  me  at  my 
decease  (except  that  portion  of  my  personal  estate  hereinafter 
otherwise  bequeathed)  subject  to  the  payment  of  my  jnst  debts 
faneral  and  testamentary  expenses  (with  payment  of  which 
except  my  mortgage  debts  I  primarily  charge  my  said  personal 
estate)  unto  and  to  the  use  of  my  said  trustees  upon  the  trusts 
following  :  upon  trust  to  let  for  terms  not  exceeding  three  j^ears 
in  possession  all  or  any  part  of  my  real  estate  and  out  of  the 
rents  to  pay  my  wife  Bridget  Moss  the  sum  of  SL  per  week  and 
as  to  the  balance  of  such  rents  I  direct  that  the  same  after  pay- 
ment of  any  interest  due  or  accruing  due  on  mortgages  shall  be 
invested  or  shall  accumulate  for  the  benefit  of  my  children  here- 
inafter named  in  manner  hereinafter  expressed  And  from  and 
immediately  after  the  death  or  marrying  again  of  my  wife  I 
direct  that  my  said  trustees  shall  hold  my  said  real  and  personal 
estate  upon  trust  as  to  (property  A.)  for  my  son  William  George 
Moss  for  life  with  remainder  to  the  children  of  my  said  son  (as 
directed)  [There  then  followed  similar  trusts  of  two  other  pro- 
perties in  favour  of  the  testator's  daughters  Selina  Clarke  and 
Emily  McDaid  and  their  children.  The  testator  then  directed 
his  trustees  to  sell  a  property  in  Parramatta  Street]  and  out  of 
the  clear  proceeds  thereof  to  pay  off  in  the  first  place  the  mort- 
gage now  owing  on  (property  A.)  and  to  invest  or  accumulate  the 
balance  as  hereinafter  mentioned  And  I  direct  my  said  trustees 
to  sell  and  convert  into  cash  when  they  shall  see  fit  my  vacant 
allotment  of  land  in  Regent  Street  and  also  all  such  parts  of  my 
personal  estate  as  shall  not  consist  of  cash  (except  my  secretaire 
which  I  hereby  bequeath  to  my  said  son  William  George  and  the 
family  pictures  glass  cases  and  all  the  household  furniture  and 
effects  about  any  dwelling  occupied  by  me  at  my  death  which  I 
hereby  give  and  bequeath  to  my  said  wife  Bridget)  and  out  of 
the  proceeds  in  the  first  place  to  pay  (a  debt  of  £400)  and  then 
either  to  accumulate  the  balance  of  such  moneys  together  with 
the  surplus  rents  and  the  balance  proceeds  of  my  Parramatta 

M2 
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^^^'  Street  property  or  at  their  discretion  to  invest  the  same  as 
Moss  directed  and  I  declare  that  this  direction  to  accumulate  or  invest 
Horn.  shBi\  extend  to  the  unapplied  income  of  such  investments  And 
I  empower  and  direct  my  trustees  out  of  the  capital  of  sach 
accumulations  to  assign  to  my  daughters  Mrs.  Hyde  Mrs. 
Mackenzie  and  Mrs.  Ryan  on  their  respective  marriages  the  sum  of 
200^.  or  such  proportionate  part  thereof  as  my  trustees  shall 
think  my  estate  able  to  bear  and  the  balance  of  such  accnmuia- 
tions  and  investments  shall  upon  the  death  of  my  said  wife  or 
her  marrying  again  be  equally  divided  between  and  among  mj 
daughters  Mrs.  Hyde  Mrs.  Mackenzie  and  Mrs.  Ryan  or  such  of 
them  as  shall  then  be  living  and  the  lawful  issue  of  such  of  them 
as  may  be  deceased  the  issue  taking  the  parent's  share  as  tenants 
in  common.     Shares  of  daughters  to  be  their  separate  estate. 

The  testator  died  on  the  llth  March,  1873,  leaving  a  widow 
And  eight  children,  viz.,  two  besides  the  six  mentioned  in  the  will 
who  were  the  wives  respectively  of  Edward  Smith  and  William 
Smith. 

There  was  an  allegation  in  the  statement  of  claim  that,  from 
the  death  of  the  testator  until  April,  1886,  Bryen  left  the  entire 
management  of  the  trust  estate  to  his  co-trustee  Collins,  and  that 
Collins  misappropriated  the  rents  and  profits  received  by  hiin. 

At  the  hearing  of  the  suit  the  principal  matters  dealt  with 
were  the  effect  of  a  forfeiture  clause  in  the  will,  and  how  far  tiie 
beneficiaries  under  the  will  had  brought  themselves  within  it 
The  testator's  widow  was  still  alive,  but  at  the  hearing  the  CoQit 
held  that  the  trust  for  accumulation  was  not  valid  beyond  tiie 
llth  March,  1894. 

Before  the  suit  came  on  for  hearing  Bryen  admitted  his  lia- 
bility to  pay  the  capital  sums  misappropriated  by  Collins,  but 
disputed  his  liability  to  pay  interest ;  he  accordingly  paid  898/. 
168.  Sd.  into  Court,  which,  he  alleged,  was  sufficient  to  meet  those 
defalcations,  and  also  the  trust  moneys  which  he  had  himself 
received,  and  had  in  hand. 

By  the  decree  at  the  hearing  the  following  enquiries  were 
directed  to  be  taken  by  the  Master:  (1)  An  account  of  the  trust 
funds  received  by  or  on  behalf  of  Collins  and  Bryen  or  either  of 
them  ;  (2)  An  account  of  the  rents  and  profits  received  by  or  on 
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behalf  of  Collins  and  Bryen  or  either  of  them ;  (3)  An  account  1808. 
of  Collins'  misappropriations,  and  in  \vhat  manner  those  appro-  mops 
priations  were  made;  (4)  An  account  of  the  state  of  the  trust  ^^^ 
funds  at  the  end  of  21  years  from  the  testator's  death. 

The  Master  certified  that  certain  balances  were  or  should  have 
been  in  Bryen's  hands  from  time  to  time,and  thatwith  certain  small 
exceptions  no  portion  of  the  capital  nor  of  the  rents  and  profits  had 
been  invested  ;  that  Bryen  had  paid  into  Court  all  the  principal 
moneys  due  from  him  including  the  amount  of  Collins'  defalca- 
tions. As  to  the  manner  in  which  Collins  had  appropriated  the 
rents  and  profits  the  Master  reported  in  the  following  terms  : — 
(8)  The  said  George  Thomas  Collins  and  the  defendant  Stephen 
Josiah  Bryen  as  executors  and  trustees  of  the  will  of  the  said 
testator  opened  and  kept  a  trust  account  at  the  Bank  of  New 
South  Wales,  Southern  Branch,  Sydney,  into  which  all  trust 
moneys  were  or  ought  to  have  been  paid.  (4)  All  cheques  ope- 
rating on  this  account  were  signed  by  both  trustees,  and  the 
defendant  Stephen  Josiah  Bryen  signed  cheques  in  blank,  leaving 
the  same  for  the  said  George  Thomas  Collins  to  fill  up  and  sign 
as  co-trustees  when  such  cheques  were  required.  (5)  The  defen- 
dant Stephen  Josiah  Bryen  kept  a  cash  book  in  which  he,  with 
a  few  exceptions  of  entries  made  by  the  said  George  Thomas 
Collins,  made  all  entries  from  the  date  of  the  death  of  the  testa- 
tor up  to  the  24th  day  of  June,  1881.  (6)  Such  entries  appear 
to  have  been  made  by  the  defendant  Stephen  Josiah  Bryen  on 
instructions  obtained  from  the  said  George  Thomas  Collins,  and 
not  from  personal  information.  (7)  Save  as  aforesaid  the  said 
George  Thomas  Collins  between  the  year  1875  and  the  time  of 
his  departure  from  the  colony  of  New  South  Wales  in  the  ship 
"Flora "  on  or  about  the  20th  day  of  October,  1886,  assumed  the 
financial  control  and  sole  management  of  the  n)oney  matters  of 
the  said  trust  estate  with  the  knowledge  and  consent  of  the 
defendant  Stephen  Josiah  Bryen.  (8)  Between  the  dates  men- 
tioned in  the  next  preceding  sub-paragraph,  the  said  George 
Thomas  Collins  collected  all  the  rents  from  the  said  trust  estate, 
and  appropriated  the  same  to  the  extent  of  460^.  138.  Id,  to  his 
own  use ;  with  the  exception  of  the  said  sum  of  4602.  138.  id,,  all 
Tenia  collected  were  paid  into  the  said  trust.     The  said  George 


150  CASES  tN  EQtJITV.  [N.  S.  W.  R. 

1898.  Thomas  Collins  concealed  this  misappropriation  from  the  defen- 
Moss  dant  Stephen  Josiah  Bryen,  who  did  not  become  aware  of  the 
^'  same  until  after  the  departure  of  the  said  George  Thomas  Collins 

from  the  said  colony  as  aforesaid.  (9)  Save  as  aforesaid  the 
defendant  Stephen  Josiah  Bryen  did  not,  between  the  said  dates, 
participate  in  the  management  of  the  said  trust  estate  owing  to 
the  death  of  his  father  John  Bryen,  who  died  on  or  about  the 
13th  day  of  June,  1877,  and  who  was  at  the  time  of  his  death 
possessed  of  a  large  amount  of  real  and  personal  estate,  the 
management  of  which  devolved  upon  the  defendant  Stephen 
Josiah  Bryen.  (10)  Save  as  aforesaid  the  defendant  did  not, 
between  the  said  dates,  in  fact,  receive  any  moneys  arising  from 
or  deal  with  the  said  trust  estate  in  any  way;  but  between  the 
said  dates  the  said  George  Thomas  Collins  had  the  sole  manage- 
ment thereof,  and  received  ail  moneys  arisin*^  from  the  said 
trust  estate,  and  his  defalcations  were  entirely  unknown  and 
unsuspected  by  the  defendant  Stephen  Josiah  Bryen  until  after 
the  said  George  Thomas  Collins  departed  from  the  said  colony  as 
before  mentioned  in  sub-paragraph  7  of  this  paragraph. 

It  also  appeared  that  the  net  proceeds  of  sale  from  the  Parra- 
matta  Street  property  amounted  only  to  827i.,  and  that  the  mort- 
gage on  "  Property  A  "  amounted  to  I200i.  A  sum  of  373i.  was, 
therefore,  paid  to  the  mortgagee  by  the  trustees  out  of  the  accu- 
mulations of  rents  and  profits.  The  first  question  submitted  to 
the  Court  was,  whether  this  sum  of  373i.  should  have  been  raised 
out  of  the  mortgaged  property  or  out  of  the  general  estate. 

L.  Owen,  for  the  plaintiffs,  contended  that  the  mortgaged  pro- 
perty was  exonerated,  and  that  Locke  King's  Act  (19  Vic.  No.  1) 
did  not  apply.  The  amending  Acts  passed  in  England  have  not 
been  passed  here ;  the  law  is,  therefore,  in  the  same  condition  as 
it  was  after  the  passing  of  the  original  Act :  Stone  v.  Parker  (1); 
Allen  V.  Allen  (2);  Rodhouse  v.  Mold  (3);  Jarman  on  Wills^p. 
649 ;  Maxwell  v.  Hyslop  (4).  A  direction  to  pay  debts  is  a  con- 
trary or  other  intention. 

ft 

H.  P.  Owen,  for  the  defendant  Selina  Clarke.  This  is  a  charge 
of  debts  on  the  whole  estate ;  it  is,  therefore,  not  a  contrary  or 

(1)  1  Dr.  &  Sm.  212.  (3)  12  L.T.N.S.  629. 

(2)  30  Peav.  3^5  (4)  4  Eq.  407. 
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other  intention:  WooUtencroft  v.   Woohtencroft  (I);  Theobald        1898. 

on  Wills,  4th  Edit.,  p.  1 40  ;  Brovmson  v,  Lawrance  (2).  Moss 

(He  was  stopped  by  the  Court).  Moss. 

Simpson,  C.J.  in  Eq.  This  question  really  turns  upon  whether 
the  testator  has  in  his  will  expressed  an  intention  contrary  to 
that  which  the  Legislature  has  declared  shall  be  the  usual  rule 
in  the  administration  of  estates,  viz.,  that  mortgage  debts  are  to 
be  paid  out  of  the  real  estate  subject  to  the  mortgage. 

As  is  pointed  out  by  Jessel,  M.R.,  in  GaU  v.  Ffinwick  (3),  most 
of  the  early  decisions  on  the  Act  appear  to  have  proceeded  on 
the  principle  of  giving  as  little  effect  as  possible  to  its  provisions, 
and  it  was  thought  advit^able  by  the  Imperial  Parliament  to  get 
rid  of  the  effect  of  these  decisions,  and  two  amending  Acts  have 
consequently  been  passed  ;  since  those  Acis  were  passed  the 
Courts  have  shewn  themselves  more  disposed  to  assist  in  carry- 
ing into  effect  the  spirit  of  this  series  of  statutes. 

Our  Legislature  has  not  seen  tit  to  follow  in  the  footsteps  of 
the  English  Parliament,  and  in  consequence  to  the  extent  that 
those  earlier  decisions  may  be  taken  to  have  established  a  rule, 
1  assume  that  I  am  bound  by  them,  but  only  to  that  extent ;  I 
do  not  feel  called  upon  to  go  one  jot  fui-ther  than  the  decided 
cases  compel  me  to  go. 

Taking  into  consideration  all  the  cases  cited  by  Mr.  Langer 
Owen,  and  treating  them  as  correctly  decided,  it  appears  to  me 
possible  to  distinguish  them  from  the  present  case.  The  cases 
really  appear  roughly  to  be  grouped  into  two  classes:  one  in 
which  the  testator  has  directed  his  debts  to  be  paid  out  of  a 
particular  part  of  his  estate,  such  part  not  including  the  mort- 
gaged land,  e.g.,  his  personal  estate,  as  in  £no  v.  Tatham  (4), 
and  Moore  v.  Moore  (5);  or  the  residue  of  his  real  and  personal 
estate,  not  including  the  mortgaged  property,  as  in  Stone  v. 
Parfcer  (6),  and  Allen  v.  Allen  (7);  the  other  class  being  those 
where  the  testator  has  made  his  debts  a  charge  on  his  whole 
estate,  and  therefore  on  the  mortgaged  property  concurrently  with 

(1)  2  De  6.  F.  A:  J.  347.  (4)  3  De  G.  J.  k  S.  451. 

(2)  6  Eq.  1.  (5)  1  De  0.  .T.  &  S.  602. 

(3)  43  L.J.  Ch.  179.  («)  1  Dr.  &  Sm.  212. 

(7)  30  Beav.  3i?5. 


C.J  Rq. 
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]888.  the  rest  of  the  estate;-  such  eases  are  Woolateruyt^ft  v.  Wocldm- 
Moss  croft  (1),  and  Brownaon  v.  Lawrance  (2),  where  the  direction  was 
Moss.  ^  general  one  to  pay  debts  out  of  the  estate.  The  present  case 
appears  to  me  to  fall  within  the  second  class ;  the  testator  here 
uses  the  words : — "I  devii^e  and  bequeath  all  the  real  and  personal 
estate  which  shall  belong  to  me  at  my  decease  (except  that  por- 
tion of  my  personal  estate  hereinafter  otherwise  bequeathed) 
subject  to  the  payment  of  my  just  debts,  funeral  and  testamentary 
expenses  (with  payment  of  which,  except  my  mortgage  debts,  I 
primarily  charge  my  said  personal  estate),  unto  and  to  the  use  of 
my  trustees,"  &c.  I  think  that  these  provisions  are  indistinguish- 
able in  principle  from  those  cases  where  a  direction  to  pay  debts 
out  of  the  estate  generally  has  been  held  not  to  be  a  contrary 
intention  within  the  meaning  of  the  Act. 

Besides  this,  however,  the  testator  later  on  in  his  will  sets 
apart  a  specific  fund,  out  of  which  this  mortgage  debt  is  to  be 
paid,  and  from  the  terms  in  which  that  fund  is  spoken  of  it  is 
clear  the  testator  contemplated  that  it  would  be  more  than 
sufficient  for  the  purpose,  as  the  trustees  are  directed,  "  in  the 
first  place,"  to  pay  the  mortgage  debt  out  of  the  fund,  and  to 
invest  and  accumulate  "  the  balance."  That  clearly  is  the  first 
fund  applicable  for  payment  of  the  debt,  but  as  to  the  deficiency 
recourse  must  be  had  to  the  general  law,  which  says  that  it  most 
be  paid  out  of  the  mortgaged  property  in  the  absence  of  a  con- 
trary intention.  In  the  words  of  the  Lord  Chancellor  in  Wool- 
stencroft  v.  WooUtencroft :  "  I  am  not  judicially  satisfied  of  Uie 
testator  s  intention,  by  any  language  he  has  used  in  his  will,  to 
exempt  his  devisee  of  the  land  in  question  from  the  charge  of 
the  mortgage  debt,"  except  to  the  extent  of  the  fund  specifically 
directed  to  be  applied  in  payment  of  the  debt.  So  much  of  the 
debt,  therefore,  as  was  paid  out  of  the  accumulations  of  rentsand 
profits,  must  be  raised  by  a  charge  upon  the  mortgaged  land  and 
repaid  to  the  accumulations. 

Among  the  other  questions  submitted  to  the  Court  was  the 
question  whether  the  trustee  Bryen  was  liable  to  pay  interest  on 
the  trust  moneys  in  his  hands,  and  if  so,  at  what  rate  ? 

(1)  2  De  G.  F.  &  J.  347.  (2)  6  Eq.  1. 
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Lingen  {G.  Han'is  with  him),  for  the  defendant  Bryen,  took  the        1808. 
preliminary  objection  that  no  interest  was  asked  for   by  the        Moss 
prayer  of  the  statement  of  claim  except  as  to  Collins'  defalcations,       Moss, 
and  that  there  had  been  no  direction  to  the  Master  to  ascertain 
what  sum  was  improperly  retained  by  Bryen  in  his  hands  from 

time  to  time. 

■ 

L,  Owen,  for  the  plaintiffs.  It  is  immaterial  that  there  is  no 
prayer  for  interest;  interest  is  given  as  a  matter  of  course: 
Turner  v.  Turner  ( I ) ;  Stafford  v.  Fiddon  (2);  Hollingsworth  v. 
Shakeshaft  (3).  In  Plomley  v.  SJiepherd  (4)  there  was  no 
prayer  for  interest.  A  trustee  is  always  liable  pHma  facie 
on  balances  which  are  or  ought  to  be  in  his  hands :  In  re 
Hulkes{5), 

Rich,  for  the  defendant  Smith,  followed  in  the  same  interest, 
and  cited  Daniel  Ch.  Pr.,  p.  1231 ;  Johnson  v.  Prendergast  (6) ; 
Goodyear  v.  Lake  (7) ;  Pattendon  v.  Hobson  (8). 

A.  H.  Simpson,  C.J.  in  Eq.  I  think,  subject  to  what  Mr.  Lingen 
may  say,  that  a  trustee  is  liable  for  interest  on  balances 
improperly  in  his  hands,  or  which  must  be  taken  to  be  improperly 
in  his  hands,  and  it  is  immaterial  that  there  is  no  prayer  for 
interest  in  the  statement  of  claim ;  but  here  there  has  been  no 
direction  to  the  Master  to  ascertain  what  balances  were  improperly 
in  the  hands  of  the  trustee  from  time  to  time.  No  doubt  the 
Master  finds  that  no  investments  were  made  by  the  trustees,  and 
that  certain  sums  must  be  taken  to  have  been  in  Mr.  Bryen's  hands 
from  time  to  time ;  but  non  constat  they  were  not  properly 
retained,  at  all  events  some  portion  of  them.  Of  course  Collins' 
defalcations  are  a  separate  matter  altogether  ;  that  matter  I  think 
I  am  in  a  position  to  decide  finally  now.  I  understand  Mr.  Bryen 
has  paid  in  the  principal,  and,  as  at  present  advised,  I  think  he 
is  liable  to  interest. 

Lingen.    Yes,  I  admit  he  must  pay  simple  interest  on  that  sum. 

(1)  IJ.  &  W.  39.  (5)  33  Ch.  D.  552,  at  558. 

(2)  23  Beav.  286.  (6)  28  Beav.  480. 

(3)  U  Beav.  492;  (7)  Ambl.  584. 

(4)  18  N.S.W.R.  Eq.  5.  (8)  17  Jur.  406. 

N.S.W.R.,  Vol.  XIX..  Eq.  N 
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1808.  L.  Owen.     Bryen  is  liable  to  pay  compound  interest,  as  there  is 

Moss       a   trust   for    accumulation:    Lewin  on   Ti-usts,  pp.  .^79,  880; 
Moss.       Raphael  v.  Boehm  (1) ;  FeUham  v.  Turner  (2). 

Sir  Julian  Salomons,  Q.C.  (S.  A.  Tht/mpaon  with  him),  for  the 
defendants  W.  G.  Moss  and  Mrs.  McDaid.  Trustees  are  bound 
to  pay  interest  if  they  are  liable  for  the  capital,  as  otherwise  they 
do  not  indemnify  the  estate  for  their  breach  of  trust :  Attomey- 
Oeneral  v.  Kohler  (3).  And  it  is  immaterial  whether  the  trust 
funds  have  actually  or  only  constructively  come  into  their  handa 

The  principle  must  be  the  same :  Dorvford  v.  Domford  (4). 

[Lingen.  It  is  shewn  in  Tebbs  v.  Carpenter  (5)  that  the  report 
of  Domford  v.  Domford  is  inaccurate  as  to  compound  interest 
being  charged.] 

The  whole  question  in  Domford  v.  Domford  was  whether 
simple  or  compound  interest  was  payable.  In  Byrne  v.  NorcoU 
(6)  the  moneys  were  only  constructively  received.  So  also  in 
GUroy  v.  Stevens  (7).  The  case  of  Amiss  v.  Hall  (8)  is  practi- 
cally overruled  by  In  re  Emmett*s  Trusts  (9). 

Lingen.  I  have  admitted  my  liability  for  simple  interest  on 
this  sum.  The  distinction  between  actual  and  constructive  receipt 
of  moneys  is  a  substantial  one.  In  £yi*ne  v.  Norcott  the  money 
had  got  into  the  joint  names  of  the  trustees ;  here  it  was  inter- 
cepted before  it  reached  the  trustees'  banking  account.  Had  the 
money  once  got  into  the  banking  account,  it  may  be  Bryen  would 
have  had  to  pay  compound  interest.  At  all  events  only  simple 
interest  must  be  paid  since  1894,  viz.,  21  years  after  the  testators 
death :  Wilson  v.  Peaks  (10).  As  to  the  balances  apart  from  the 
defalcations,  I  submit  the  trustee  is  only  liable  for  balances 
improperly  retained  and  actually  retained.  Here  the  Master  has 
treated  money  as  being  in  the  trustee's  hands  which  he  had 
expended  on  improvements  to  the  property.  The  Master  dis- 
allowed the  expenditure  in   Bryen's    accounts  as  not  coming 

(1)  11  Vea.  92.  (6)  13  Beav.  330. 

(2)  23  L.T.N.S.  345.  (7)  51  L.J.  Ch.  834. 

(3)  9  H.L.C.  654.  (8)  3  Jar.  N.S.  584. 

(4)  12  Yes.  129.  (9)  17  Ch.  D.  142  at  148. 

(5)  1  Madd.  290.  (10)  3  Jar.  N.S.  155. 
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within  the  definition  of  ''salvage."  There  are  also  other  sums  1898. 
which  Bryen  expended,  but  was  disallowed  because  he  could  not  Moss 
produce  vouchers:  Saltmarah  v.  Bennett  (1).  Moab. 

[A.  H.  Simpson,  C.J.  in  Eq.  That  case  is  hardly  law  now,  I 
think ;  it  was  dissented  from  in  In  re  HuUces  (2),  which  latter 
case  was  approved  in  In  re  Sharpe  (3).] 

At  all  events,  there  must  be  an  enquiry  what  balances  were 
improperly  retained ;  a  trustee  would  be  wrong  if  he  invested 
every  penny  of  trust  money  as  it  came  into  his  hands,  when  he 
had  the  management  of  a  large  trust  property. 

Harvey  Brovme,  for  Selina  Clarke. 

Newham,  for  Mrs.  Mackenzie. 

Harvey,  for  the  administrator  ad  litem  of  the  estates  of  Mrs. 
Ryan  and  Mrs.  Hyde. 

Loxion,  for  Daniel  James  Hyde,  the  only  child  of  Mrs.  Hyde. 

Watt,  for  the  testator's  widow. 

• 

Simpson,  C.J.  in  Eq.  I  think  that  in  this  case  I  must  order 
the  trustee  to  pay  compound  interest,  although  I  make  the  order 
with  great  reluctance.  In  the  ordinary  run  of  cases  the  Court 
looks  on  simple  interest  as  a  sufficient  compensation  for  the 
cestuis  qvue  tmetent,  but  in  certain  cases  it  does  allow  compound 
interest.  One  of  the  cases  for  compound  interest  is  where  there 
is  an  express  trust  for  accumulation,  and  the  trustee  disregarding 
the  trust  does  not  accumulate  and  retains  the  trust  fund.  It 
appears  to  be  suggested  in  Letvin  on  Truaie,  9th  Edit.,  p.  380, 
that  this  rule  only  applies  in  those  cases  of  trusts  for  accumula- 
tion where  the  money  has  actually  come  to  the  hands  of  the 
trustee  sought  to  be  charged  ;  and  in  the  course  of  the  argument  I 
asked  more  than  once  whether  counsel  could  refer  me  to  any 
case  where  compound  interest  was  charged  against  a  trustee  who 
had  not  actually  had  the  handling  of  the  trust  moneys.  At  first 
they  were  unable  to  do  so,  but  further  research  has  enabled  them 
to  discover  two,  and  they  appear  to  me  to  govern  this  case.  At  the 
same  time  I  do  not  feel  inclined  to  go  further  than  those  cases 
compel  me. 

(1)  31  Beav.  349.  (2)  33  Gh.  D.  558. 

(3)  [1892]  1  Ch.  170. 
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1898.  I  am  unable  to  distinguish  this  case  from  Byrne  v.  Norcott  (I) 

MosH       and  Gilroy  v.  Stevens  (2) ;  in  neither  case  was  the  receipt  by  the 

Mcife.       trustee  of  the  fund  more  than  constructive.     In  Byrne  v.  Xorcott 

(1)  the  trust  moneys  were  in  the  hands  of  the  trustees'  agent  in 

•    ^'     India,  who  was  asked  by  the  trustees  to  invest  the  fund,  and 

accumulate  the  proceeds.     The  agent  disobeyed  his  instructions, 

and  the  trustees  were  held  liable  to  replace  the  money  with 

compound  interest,  that  is  to  say,  they  were  made  liable  for  i»uch 

accumulations  as  the  money  would  have  made  if  the  trust  in  the 

will  had  been  complied   with.     In  the  other  case  of  Gilroy  v. 

Stevens,  the  dividends  fiom  the  trust  fund  had  been  received  by 

the  solicitor  for  the  trustee,  and  retained  by  him ;  the  trustee 

was  held  liable  for  three  per  cent,  interest  with  half-yearly  rests. 

Mr.  Lingen  endeavoured  to  distinguish  Byrne  v.  Norcott  (1) 
by  saying  that  the  trustees  adopted  the  custody  of  their  agent  as 
their  own  custody,  and,  therefore,  had  in  law  actually  received 
the  fund  ;  but  I  do  not  think  that  is  really  any  distinction.  In 
one  sense  no  doubt  they  did  adopt  his  custody,  but  not  his 
custody  of  the  funds  in  an  uninvested  condition,  for  they 
expressly  instructed  him  to  invest  them  ;  therefore,  they  did  not 
in  any  way  acquiesce  in  his  mode  of  dealing  with  the  fund. 
Here  the  Master  finds  that  Collins  assumed  sole  control  of  the 
affairs  of  the  trust  with  the  knowledge  and  consent  of  Mr.  Bryen, 
and  that  by  this  means  he  appropriated  465i.  of  the  rents.  That 
amounts,  in  my  opinion,  to  a  'finding  that  Collins  as  agent  for 
himself  and  his  co-trustee  collected  the  rents,  and,  therefore,  that 
the  money  came  into  his  h^nds  as  agent  for  both  trustees. 

I  must  therefore  hold  that  Mr.  Bryen  must  replace  this  money 
with  four  per  cent,  with  annual  rests ;  the  parties  do  not  press 
for  more  than  that,  but  under  the  terms  of  this  will,  which 
autliorises  investments  in  bank  deposits,  I  do  not  think  they 
would  be  entitled  to  any  higher  rate  of  interest  or  to  half-yearly 
rests. 

With  regard  to  the  other  sums  of  money  which  the  Master 
has  found  were  or  ought  to  have  been  balances  in  his  hands  from 
time  to  time^  I  think  it  follows  from  the  cases  I  have  already 
referred  to  that  the  trustee  is  also  chargeable  with  compound 

(1)  13  Beav.  336.  (2)  51  L  J.  Ch.  834. 
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interest,  ao  far,  of  course,  as  they  were  improperly  in  his  hands.        1898. 
At  the  present  time,  however,  I  cannot  say  on  what  amounts  this        Moss 
interest  is  to  be  paid,  because  in  an  estate  of  this  nature  the        Moss, 
trustee  would  clearly  not  have  been  bound  to  invest  every  penny 
that  came  into  his  hands.     A.  special  enquiry  will  be  necessary        '  * 
(unless  the  parties  can  agree  upon  a  sum)  to  enquire  whether  any, 
and  if  so  what,  portion  of  these  balances,  which  I  must  take  were 
from   time   to  time   retained   by   Mr.   Bryen   uninvested,  were 
improperly  so  retained ;   on  these  sums  I  think  the  trustee  must 
pay  interest  at  the  same  rate  as  on  the  other  sum.     Of  course,  in 
calculating  these  balances  the  defalcations  must  be  put  aside 
altogether,  as  they  have  been  separately  dealt  with,  and  the 
trustee  is  not  liable  to  pay  compound  interest  on  that  sum  twice 
over. 

Compound  interest  on  these  sums  is  only  payable  up  to  the  1 1  th 
March,  1894,  when  the  period  for  accumulation  expired  ;  from 
that  date  the  trustee  must  pay  simple  interest  at  four  per  cent. 

Solicitors :  Heydon ;  Davenport ;  Lenehan  &  Pratt ;  Salwey ; 
Fitzhardinge,  Soil  &  Houston ;  Par?n/. 
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BRAITHWAITE  and  Another  v,  W.  &  A,  McARTHUR*  Liiiitkd. 

Company — Debenture  isfmed  hy  English  company — BegUtraticn  as  bil!  of  salt. 
__     1—         -^  debenture  issued  by  an  English  company  is  valid  in  this  colony  witfaont  the 


November  25.  necessity  of  registration  in  the  colony  as  a  bill  of  sale. 
December  1. 

Demurrer. 


C.J.  Eq. 


The  question  raised  was  whether  a  debenture  issued  by  an 
English  company  must  be  registered  as  a  bill  of  sale  in  this  colony. 
It  was  admitted  that  the  debenture  could  not  now  be  registered, 
the  thirty  days  limited  by  the  statute  having  expired. 

« 

Gordon  and  Knox,  for  the  defendant  company.  Mortgages 
and  charges  over  personalty,  registration  of  which  is  required  by 
the  Companies  Acts,  are  not  within  the  mischief  of  the  Bills  of 
Sale  Act,  1878:  In  re  Standard  Manufacturing  Company  (I); 
nor  are  debentures  bills  of  sale  :  Read  v.  Joannaii  (2). 

The  language  of  s.  4,  sub-s.  1  (e,  i),  2  (a),  of  the  Act  No.  10  of 
1898  is  inconsistent  with  the  idea  of  a  corporation ;  no  mention 
is  made  of  the  official  liquidator,  and  to  speak  of  the  residence 
and  occupation  of  a  corporation  is  absurd.  It  makes  no  difference 
that  the  company  is  English. 

It  is  true  that  there  is  no  provision  in  this  colony  for  register- 
ing the  charges  of  an  English  company,  but  the  real  mischief 
aimed  at  by  the  Bills  of  Sale  Act  is  secrecy,  and  there  can  be  no 
secrecy  about  debentures.  They  have,  at  all  events,  to  be  regis- 
tered in  England  The  register  of  charges  in  any  case  is  no 
protection  to  intending  creditors.  The  case  of  The  G.N'.K  Com- 
pany V.  Coal  Co-operative  Society  (3)  is  reconcilable,  but  even  if 
it  is  not  so,  the  cases  before  cited  are  binding  in  this  Court.  In 
Lee  V.  Roundwood  Colliei^  Company  (4),  A,  L,  Smithy  L.J.,  reads 
the  judgment  of  the  Court  of  Appeal  in  In  re  Standard  Manxi- 
facturivg  Company  (1)  as  shewing  that  the  debentures  of  a  com- 
pany are  not  within  the  scope  of  the  legislation  dealing  with 
bills  of  sale. 

(1)  [1891]  1  Ch.  627.  (3)  [1896]  1  Ch.  187. 

(2)  25  Q.B.D.  300.  (4)  [1897]  1  Ch.  373  at  p.  395. 


VOL  XIX.]  CASES  IN  EQUITY.  159 

Ungen,  for  the  plaintiffs.  1898. 

The  decision  in  In  re  Standard  Manufacturing  Company  is  Braithwaitb 

really  based   on   the   fact   that   the   Legislature  had  provided     W.  &  A. 

,  McArthub 

specially  for  the  registration  of  debentures  of  a  company  in  the        Ltd. 

Companies  Acts.  The  statements  as  to  the  purview  of  and  mis- 
chief aimed  at  by  the  Bills  of  Sale  Acts  are  mere  dicta  which 
VatLghan  Williams,  J.,  disregarded  in  the  6.N.R,  Company  v. 
Coal  Co-operative  Company  (1).  The  colonial  Legislature  in'pass- 
ing  the  Bills  of  Sale  Acts  cannot  be  taken  to  have  had  in  con- 
templation foreign  legislation,  and  the  Courts  of  this  colony 
can  only  consider  the  local  law.  There  is  no  provision  of  which 
the  Court  can  take  cognizance  for  registration  of  these  debentures. 
This  Court  must  treat  the  provisions  of  the  English  Companies 
Acts  as  mere  private  regulations.  The  decision  in  The  G.N,R. 
Company  v.  CoaJ,  Co-operative  Society  (1),  therefore,  applies. 

The  case  of  Read  v.  Joannon  only  decides  that  the  debentures 
of  a  limited  company  registered  under  the  English  Companies 
Acts  are  not  bills  of  sale  within  the  meaning  of  the  English 
Bills  of  Sale  Act ;  otherwise  the  elaborate  judgment  of  Bovuen, 
LJ.,  in  In  re  Standard  Manufacturing  Company  (2),  would 
not  have  been  necessary. 

Knox  in  reply. 

Cu7\  adv,  vuLt 

The  following  considered  judgment  was,  on    December   1st,   December  \, 
delivered  by 

Simpson,  C.J.  in  Eq.  The  defendants  are  a  limited  company 
registered  in  England  under  the  Companies  Acts,  but  with  a 
branch  office  here.  The  plaintiffs  have  advanced  and  agreed  to 
advance  large  sums  to  the  defendant  company  on  the  security  of 
a  charge  as  a  floating  security  over  the  real  and  personal  property 
of  the  company,  and  proper  deeds  and  debentures  have  been 
executed  in  England  and  sent  to  the  colony  for  carrying  out  this 
object  They  cannot,  however,  be  registered  in  this  colony  within 
the  time  required  by  the  Bills  of  Sale  Act  of  1898,  and  the 
plaintiffs  contend  that,  as  this  cannot  be  done,  the  debenture- 

(1)  [1896]  1  Ch.  187.  (2)  [1891]  1  Ch.  627. 

0  2 
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1S08.       holders  will  not  be  protected  so  far  as  personal  chattels  are 

Bbaithwaitb  concerned  against  execution  creditoi's. 
W.\  A.         "^^^^  demurrer  raises  the  point  whether  this  contention  is  sound. 

^^^'"^*'  Previous  to  the  year  1890  it  was  generally  assumed  that  deben- 
tures of  a  company,  so  far  as  they  charged  personal  chattels, 
C.J.  Eq.  ^gy^  Within  the  provisions  of  the  Bills  of  Sale  Acts ;  and  the 
decision  of  Read  v.  Joannon  (1),  that  such  debentures  were  not 
within  the  provisions  of  the  Bills  of  Sale  Act,  1878,  came,  it  is  said 
as  a  surprise  on  the  profession.  This  decision  was  emphatically 
upheld  in  In  re  The  Standard  Manufiicturin^  Company  (2), 
where  Bowen,  L.J.,  delivered  the  reserved  judgment  of  the  Court 
of  Appeal.  It  was  pointed  out  that  the  objects  of  the  Bills  of  Sale 
Acts  of  1854  and  1878  were  to  strike  at  the  frauds  perpetrated 
upon  creditors  by  secret  bills  of  sale,  and  that  having  regard  to 
the  provision  made  by  the  Companies  Act  for  the  registration  by 
companies  of  the  mortgages  and  charges  affecting  their  property, 
such  documents  could  not  be  described  as  secret,  or  as  belonging 
to  the  class  of  documents  by  which  frauds  were  perpetrated  on 
creditors  by  secret  bills  of  sale.  They  were,  therefore,  not  within 
the  mischief  of  the  Bills  of  Sale  Act,  1878.  In  summarising  their 
view  at  the  close  of  the  judgment,  the  Court  based  their  decision 
"  on  the  ground  that  the  mortgages  or  charges  of  any  incorporated 
company  for  the  registration  of  which  other  provisions  have  been 
made  by  the  Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862,  are  not  within  the  Bills  of  Sale  Act  of  1 878."  This  decision 
has  been  followed  on  several  subsequent  occasions,  the  last  being 
Davey  and  Co.  v.  Williamaon  and  Co,  (3). 

In  The  Oreat  Northern  RaiLway  Co,  v.  The  Coal  Co-operative 
Society  (4),  the  point  arose  whether  debentures  issued  by  a  society 
registered  under  the  Industrial  and  Provident  Society  Acts  and 
charging  the  personal  chattels  of  the  society  by  way  of  security 
for  money  borrowed  required  registration  as  bills  of  sale.  After 
carefully  considering  the  previous  cases,  especially  The  /Standard 
Manvfacturing  Company  (2),Vaiighan  Williams,  J.,  held  that  the 
question  was  left  open  whether  the  Bills  of  Sale  Acts  applied  to 
securities  of  companies  in  the  case  of  which  no  provision  had 

(1)  25  Q.B.D.  300.  (3)  [189S]  2  Q.B.  194. 

(2)  [1891]  1  Ch.  627.  (4)  [1896]  1  Ch.  187. 
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been  made  for  registration  of  securities — as  was  the  case  with        ^^^ 
the  society  before  him — and   he   decided   that  such   securities  Braituwaitb 
required  registration  under  the  Bills  of  Sale  Acts.     I  apprehend     \^,  ^  a. 
that  s.  75  of  our  Companies  Act,  which  requires  the  registration  ^cArthur, 
of  securities  given  by  companies  only  applies  to  companies  regis- 
tered in  New  South  Wales  ;  and  the  question  I  have  to  decide  is     ^-J-  ^^• 
whether  the  corresponding  provisions  of  the  English  Act  are 
sufficient  to  bring  the  case  within  the  principle  laid  down  in  TJte 
Standard  Manufacturing   CoTupany,    A  person  supplying  an 
English  company  carrying  on  business  in  New  South  Wales  with 
goods  or  labour  on  credit,  may  fairly  be  held  bound  to  enquire 
whether  the  company  has  issued  debentures.     The  mere  fact  that 
such  debentures  have  to  be  registered,  presumably  though  not 
necessarily  in  London,  prevents,  in  my  opinion,  these  documents 
being  in  any  sense  secret,  and  is  sufficient  to  take  them  out  of 
the  provisions  of  the  Bills  of  Sale  Act  of  1855  or  1898. 

I  must,  therefore,  allow  the  demurrer. 

Whether  registration  as  bills  of  sale  would  be  necessary  in 
the  case  of  a  foreign  company,  not  being  an  English  company, 
carrying  on  business  here,  is  a  matter  on  which  I  express  no 
opinion. 

Solicitors  for  the  plaintiff :   Pigott  &  Stinson. 

Solicitors  for  the  defendant  company :  Allen,  Allen  &  Heviisley. 
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ELLIOTT  V.  ELLIOTT. 


1898. 


Incomplete    voluntary   atsignment — Assignment   qf   chones   in  action — Shartt  i* 

*      •  companies— Bank  deposita — Mortgage  debts— Power  of  attorney. 

C.J.  £q.  '  A  settlor  roluntarily  assigned  to  a  trustee  for  his  wife  certain  mortgage  debti 
with  the  benefit  of  the  mortgagor's  covenants  with  power  to  sue  for  the  debts ; 
he  also  granted  and  released  to  the  trustee  the  mortguged  lands  ;  he  also  asBigned 
to  the  trustee  all  the  moneys  held  by  cet  tain  banks  on  fixed  deposit  in  his  name 
and  also  all  shares  in  certain  limited  companies  with  power  to  sue  and  give 
receipts  for  the  same.  Heldy  that  there  was  a  complete  gift  of  the  mortgaged 
land  and  the  mortgage  debts ;  that  the  settlor  having  done  all  that  lay  in  his 
power  to  assign  the  fixed  deposits  at  the  date  of  the  settlement  they  also  passed ; 
but  that  the  shares  did  not  pass  as  the  settlor  had  not  transferred  them  m  the 
manner  provided  for  by  the  constitutions  of  the  companies.  Qucere,  whether  the 
Court  of  Equity  would  have  enforced  the  assignment  of  the  shares  if  the  lettle- 
mtint  had  contained  an  irrevocable  power  of  attorney  to  the  trustee. 

Hearing  of  suit. 

This  was  a  suit  by  the  trustee  under  a  voluntary  settlement 
against  the  settlor  seeking  to  enforce  the  settlement ;  the  plaintiff 
asked  that  the  settlement  and  all  title  deeds  and  documents,  scrip 
and  other  writings  relating  to  the  land  and  personal  property, 
the  subject  of  the  settlement,  might  be  delivered  to  him,  and  for 
an  injunction  against  any  dealing  with  the  property  by  the 
defendant. 

By  an  indenture,  dated  the  17th  August,  1896,  made  between 
the  defendant  of  the  first  part,  Elizabeth  Elliott,  his  wife,  of  the 
second  part,  and  the  plaintiff  as  trustee  of  the  third  part,  after 
reciting  that  the  defendant,  in  consideration  of  natural  love  and 
affection  to  his  said  wife  and  children  and  for  other  good  causes, 
was  desirous  of  making  the  conveyance  and  assignment  in  the 
indenture  now  in  statement  afterwards  contained,  it  was 
witnessed  that  the  defendant  granted  and  released  unto  the  said 
trustee,  his  heirs  and  assigns,  the  lands  and  hereditaments 
described  in  the  first  schedule  thereto,  and  it  was  further 
witnessed  that  the  defendant  assigned  and  transferred  to  the 
said  trustee  a  mortgage  debt  for  5002.  and  a  mortgage  debt  for 
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loOl.  in  the  same  indenture  mentioned,  and  the  full  benefit  of  ^^^- 
the  covenants  entered  into  by  the  respective  mortgagors  and  all  Elliott 
other  securities  for  the  premises  comprised  in  the  said  mortgages,  Elliott. 
and  all  the  estateand  interest  of  the  defendant  in  the  premises,  with 
power  to  thesaid  trustee  to  sue  and  give  receipts  for  the  said  respec- 
tivesums  of  5001,  and  1  oOl.  with  interest  due  and  to  accrue  due  with 
respect  to  the  said  mortgage  debts  in  the  name  or  names  of  the 
defendant,  his  executors  or  administrators,  and  the  defendant 
thereby  granted  and  released  to  the  said  trustee,  his  heirs  and 
assigns,  the  lands  and  hereditaments  comprised  in  the  respective 
mortgages  to  hold  unto  and  to  the  use  of  the  said  trustee,  his 
heirs  and  assigns  subject  to  the  respective  equities  of  redemption 
affecting  the  same ;  and  the  indenture  now  in  statement  further 
witnessed  that  the  defendant  assigned  to  the  said  trustee  all  the 
moneys  held  by  the  English,  Scottish  and  Australian  Bank, 
Limited,  and  the  Commercial  Banking  Company,  Limited,  upon 
fixed  deposit  in  the  name  of  the  defendant,  and  also  all  shares  in 
the  Kangaroo  Valley  Dairying  Company  and  in  the  Intercolonial 
Land  and  Investment  Company  as  specified  in  the  third  schedule 
thereto,  to  have,  receive  and  take  the  same  unto  the  said  trustee, 
his  executors,  administrators  and  assigns,  and  all  interest  due 
and  to  accrue  due  in  respect  of  the  same  with  power  to  the  said 
trustee  to  sue  and  give  receipts  for  the  same,  and  it  was  declared 
that  the  said  trustee  should  stand  seized  and  possessed  of  the 
said  hereditaments  and  of  the  said  mortgage  debts,  deposits, 
shares  and  other  real  and  personal  property  in  trust  for  the  said 
Elizabeth  Elliott  for  her  life,  and  from  and  immediately  after 
her  death  upon  trust  for  all  the  children  of  the  defendant  and 
the  said  Elizabeth  Elliott  in  equal  shares  as  tenants  in  common. 
The  said  indenture  contained  no  covenant  for  further  assurance. 
Beyond  executing  this  indenture  the  settlor  had  done  nothing  to 
convey  or  transfer  the  settled  property  to  the  trustee. 

hanger  Owen,  for  the  plaintiff.  The  trustee  has  done  all  in 
his  power  to  pass  the  property  to  the  trustee,  and  that  is  sufficient; 
the  mere  intention  to  declare  trusts  in  the  hands  of  a  trustee  is 
sufficient:  Airy  v.  Hall  (1);  trusts  being  declared,  the  settlor 

(1)  3  Sm.  &  G.  315. 
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1898.        cannot  keep  the  property;  this  Court  will  interfere,  though  it 

Elliott      will  not  when  there  has  been  an  incomplete  direct  assignment  to 

Bluott      *  beneficiary :  PameU  v.  Hingston  (1).     The  power  of  attorney 

is  sufficient :  Wheatley  v.  Purr  (2).    The  Court  will  imply  a 

covenant  by  the  assignor  not  to  derogate  from  his  assignment: 

In  re  Patrick  (3). 

[He  also  referred  to  Ellison  v.  Ellison  (4);  MUroy  v.  Lord  (5).] 

CvUen,  for  the  defendant.  The  plaintiff's  remedy  for  the  deeds 
is  not  in  this  Court ;  he  should  bring  an  action  of  detinue  at  law. 

In  Airy  v.  Hall,  the  trustees  had  received  the  property;  here 
the  settlor  has  not  completely  assigned  the  property :  DUlon  v. 
Coppin  (6) ;  May  on  Fraudulent  Conveyances,  p.  405. 

Owen  in  reply. 

Cur.  adv,  vidL 

December  14       On  the  14tli  December,  the  following  judgment  was  delivered 

by 

Simpson,  C.J.  in  Eq.  The  suit  is  instituted  by  the  trustee 
of  a  voluntary  settlement  asking  the  Court  that  the  defendant 
may  be  directed  to  hand  over  to  him  the  settlement  and  all  title 
deeds  and  documents,  scrip  and  other  writings  relating  to  the 
land  and  personal  property  the  subject  of  the  settlement,  and 
that  the  defendant  may  be  restrained  from  alienating  or  dealing 
with  the  same  or  any  of  them.  The  defence  set  up  is  that  when 
the  defendant  executed  the  settlement  he  believed  his  wife  to  be 
faithful  to  him,  but  after  the  execution  of  the  settlement  he 
discovered  that  she  had  been  for  a  considerable  time  living  in 
adultery,  and  it  was  urged  that  this  case  ought  to  stand  over 
until  the  proceedings  which  he  has  instituted  in  the  Divorce 
Court  for  a  divorce  have  been  heard.  This  I  declined  to  allow. 
No  evidence  was  offered  to  shew  that  the  wife  had  been  guilty 
of  misconduct ;  the  case,  therefore,  resolves  itself  into  a  matter 
of  law  as  to  how  far  the  settlement  is  a  complete  gift. 

Questions  of  this  kind  tempt  one  to  concur  in  the  well-known 
observation  of  Lord  Westbury  that  he  heartily  wished  that  there 

(1)  3  Sm.  &  G.  337.  (4)  II  Wh.  &  Tud.  836. 

(2)  1  K.  55].  (6)  4  De  G.F.  k  J.  274. 

(3)  [1891]  1  Ch.  82.  (6)  4  M.  &  C.  647. 
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were  no  reported  cases.  The  cases  on  this  subject  are  very  1898. 
nnmerous,  some  of  them  conflicting,  and  others  turning  on  refined  Eluott 
distinctions  and  qualifications,  not  always  easy  to  follow.  The  ei^i'^t 
classification  given  in  May's  well-known  book  on  Voluntary 
Conveyances  at  p.  405  affords  some  clue  through  the  labyrinth.  ^••^*  ^• 
He  specifies  three  classes :  (1)  cases  in  which  the  donor  is  both 
legal  and  equitable  owner,  and  intends  to  make  a  complete 
transfer  of  his  interest  to  the  donees  direct  or  to  trustees  for 
them ;  (2)  cases  in  which  the  donor  only  intends  to  confer  on 
his  donees  his  equitable  interest ;  (3)  cases  in  which  the  donor 
wishes  to  give  his  donees  the  benefit  of  property  belonging  to 
him  which  is  of  a  legal  nature,  but  is  not  assignable  at  law.  The 
second  class  of  cases  may  be  left  out  of  consideration,  as  it  is 
clear  that  the  settlor  in  this  case  intended  to  transfer  the  legal 
interest.  The  cases  of  Milroy  v.  Lord  (1)  and  Richards  v. 
Ddbridge  (2)  may  be  regarded  as  the  leading  cases  of  this  class. 
They  shew  that,  if  the  settlement  is  intended  to  take  efiect  by 
transfer,  the  Court  will  not  hold  the  intended  transfer  to  operate 
as  a  declaration  of  trust ;  for  then  every  imperfect  instrument 
would  be  made  eflfectual  by  being  converted  into  a  declaration  of 
trust ;  as  it  was  put  by  Sir  George  Jessel,  "  for  a  man  to  make 
himself  a  trustee  there  must  be  an  expression  of  intention  to 
become  a  trustee,  whereas  words  of  present  gift  shew  an  intention 
to  give  over  property  to  another,  and  not  retain  it  in  the  donor's 
hands  for  any  purpose,  fiduciary  or  otherwise."  It  is  well  settled 
that  the  Court  of  Equity  will  not  compel  a  settlor  to  complete  an 
.imperfect  gift,  but  in  this  case  there  is  a  complete  gift  of  the 
land  and  the  mortgage  debts. 

The  bank  deposits  and  the  shares  in  companies  present  greater 
difficulties,  and  stand  on  different  footings.  The  bank  deposits 
were  at  the  date  of  the  settlement  choses  in  action  not  transfer- 
able at  law,  and  with  reference  to  this  class  the  question  is  this: — 
Has  the  donor  d6ne  all  that  he  could  to  make  the  gift  complete  as 
between  himself  and  the  donee ;  if  so,  the  Court  will  support  the 
assignment  as  a  declaration  of  trust  just  as  if  it  had  been  a 
transfer  or  assignment  of  an  equitable  interest.     The  case  of 

(1)  4  D.F.  &  J.  274.  (2)  18  Eq.  11. 


C.J  Eq. 
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1898.       Blakely  v.  Brady  (1)  may  be  taken  as  an  illustration  of  this  class 
Elliott     of  cases.     I  am  unable  to  see  what  further  step  the  settlor  coald 
Elliott.     b^'Ve  taken  .to  transfer  the  deposits  at  the  date  of  the  settlement, 
and  I  must,  therefore,  hold  that  the  trustee  is  entitled.    The 
shares  in  the  companies  are  on  a  different  footing.     Here  the 
settlor  could  have  done  something  more,  viz.,  transfer  the  sharcg 
in   the   way  provided  by  the  constitutions   of    the   respective 
companies,  and  I  am  unable  to  distinguish  this  case  from  J[}iUon 
v.  Coppin  (2).     Reliance  was  placed  on  the  fact  that  in  the  deed 
the  assignor  gives  to  the  trustee  power  to  sue  and  give  receipts 
for  the  shares.     In  several  cases  in  which  an  irrevocable  power 
of  attorney  was  given  the  Court  has  regarded  the  assignment  as 
complete,  but  there  was  nothing  in  this  settlement  to  prevent 
the  settlor   from    revoking   the  power  of  attorney,  as  by  his 
conduct  he  has,  in  my  opinion,  done.     There  was  a  very  full 
power  of  attorney  given  in  the  case  of  Dillon  v.  Coppin,  and  if 
there  is  any  conflict  between  that  and  the  other  cases  I  think 
that  1  ought  to  follow  that  case,  and  to  hold  that  the  gift  of  the 
shares  was  incomplete. 

It  was  then  contended  that  in  some  cases  an  assignment  has 
been  held  to  imply  a  covenant  by  the  assignor  not  to  do  anything 
to  prevent  the  assignee  from  having  the  full  benefit  of  the 
assignment,  and  in  the  cases  of  Deering  v.  Farringdon  (3); 
Avlton  V.  Atkins  (4)  ;  Gerard  v.  Lewis  (5)  ;  and  In  re  Patrick 
(6),  were  relied  on.  In  the  first  three  of  these  cases  the  assign- 
ment was  apparently  for  valuable  consideration.  The  last  case 
was  not  a  decision,  but  Lindley^  L.J.,  pointed  out  that,  if  the  • 
settlor  could  be  sued  at  law  by  the  trustee  for  the  amount  of  the 
debts  got  in  by  him,  it  followed  that  his  estate  was  liable  in 
equity  for  the  same  amount,  and  he  referred  to  the  case  of 
Fletcher  v.  Fletcher  (7).  This,  however,  is  no  new  doctrine,  as  it 
has  long  been  established  that  if  there  is  a  complete  legal  liability 
under  a  voluntary  instrument,  the  Court  will  enforce  it:  See 
the  cases  collected.  May,  p.  398.     I  am  not  aware,  however,  of 

(1)  2  D.  &  Wal.  311.  (4)  18  C.B.  249. 

(2)  4  M.  &  C.  647.  (5)  L.R.  2  C.P.  305. 

(3)  1  Mod.  113.  (6)  [1891]  1  Chan.  82. 

(7)  4  Hare  67. 
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any  case  in  which  a  Court  of  Law  or  Equity  has  held  that  such        1898. 
a  covenant  as  above-mentioned  ought  to  be  implied  in  cases  of      Elliott 
voluntary  assignment,  and  to  imply  such  a  covenant  in  this  case     eluott. 
would  go  far  to  overturn  the  well-established  doctrine  of  the 
Court  of  Equity  on  the  subject  of  incomplete  gifts.  ^'*^'  ^' 

I  think  that  the  plaintiff  is  entitled  to  the  relief  prayed  in 
respect  of  the  land,  mortgage  debts  and  bank  deposits,  but  not  as 
to  the  shares  in  companies.  The  defendant  must  pay  the  general 
costs  of  suit  except  so  far  as  the  plaintiff's  costs  have  been 
increased  by  including  the  shares  in  the  companies ;  as  to  the 
defendant's  costs,  additional  costs  incurred  in  consequence  of  the 
shares  being  included,  must  be  paid  by  the  plaintiff. 

Solicitors  for  the  plaintiff:  McDonnell  and  Mojffitt. 
Solicitor  for  the  defendant :  T.  Marshall. 
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1898.  MACDOUGALL  and  Otubrs  v.  SMITH. 


Nov.  7i  8,  10.  Building  Society — Investing  niemhers^  withdrawal  o/-—BrecLch  of  truU  by  (Under, 

Where  a  director,  who  is  also  a  shareholder  of  a  building  society,  withdraws  the 

'  ^'      amount  of  his  shares,  having  at  the  time  knowledge  of  prior  notices  of  withdrawal, 

and  that  the  liabilities  of  the  society  exceeded  its  assets — Held,  that  he  committed 

a  breach  of  trust  for  which  not  only  the  prior  withdrawing  members,  but  also  the 

society  itself  could  sue. 

This  was  a  suit  by  the  trustees  of  the  Grafton  Building,  Land 
and  Investment  Society  to  obtain  a  transfer  from  the  defendaDt 
Smith,  of  certain  securities,  originally  given  by  one  Young  io  the 
society,  upon  the  society  rescinding  the  cancellation  of  thirty- 
nine  shares  formerly  held  by  the  defendant  Smith,  and  for  a 
declaration  that  the  arrangement  by  which  Young's  security  had 
been  transferred  to  Smith,  and  Smith's  shares  had  been  cancelled, 
was  a  breach  of  trust. 

The  Grafton  Building,  Land  and  Investment  Society  was  a 
society  carrying  on  business  in  Grafton,  and  was  registered  in 
1884,  under  the  Friendly  Societies  Act  of  1873. 

The  following  rules  of  the  society  were  material : — 

Payment  of  Subscriptions. 

12. — Every  person  taking  shares  in  the  society  shall,  in  addition  to  the  entrance 
fee  before  named,  pay  on  the  first  Saturday  in  each  month  (or  on  such  other  day 
as  may  be  substituted  for  it  by  the  Board),  as  stihseription,  on  each  investing  share 
the  sum  of  two  shillings  and  sixpence  in  advance,  such  payments  to  be  made  at 
the  office  of  the  society  until  the  subscription,  Interest,  and  bonus,  as  farther 
provided  for  in  these  rules,  have  accumulated  to  twenty-five  pounds  for  eacb 
share,  when  the  payment  shall  cease  smd  the  amount  of  £25  shall  be  paid  to  the 
shareholder,  and  his  connection  with  the  society,  so  far  as  such  share  is  conoenied, 
shall  cease  and  determine  ;  or  he  may  convert  the  same  into  a  fully  paid-up  short. 

Interest  on  Investing  Shares. 

16. — A  general  account  of  the  affairs  of  the  society  shall  be  prepared  at  the  end 
of  every  financial  year,  shewing  the  gross  receipts,  expenditure,  assets  and 
liabilities  of  the  society,  and  eight  per  cent,  interest  shall  then  be  added  to  tht 
balance  due  to  each  investing  shareholder  at  the  close  of  the  preceding  year,  and 
interest  also  at  the  same  rate  per  annum  upon  the  subscriptions  paid  daring  the 
current  year  on  such  shares  as  have  been  held  by  the  members  for  upwards  of  six 
months,  and  the  remaining  portion  of  the  profits  of  the  society  shall  be  set  aside 
as  a  reserve  fimd  for  the  purpose  of  meeting  future  contingencies. 
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Shabsholdkbs  allowbd  to  Withdraw.  18d8. 


19. — Investing  shareholders  shall,  after  holding  any  share  or  shares  for  upwards  Macdougall 

of  twelve  months,  be  allowed  to  withdraw  the  same  on  giving  written  notice  to        „  ^■• 

Smith 
the  secretary,  and  shall  be  entitled  to  receive,  at  the  end  of  one  month  from  the 

receipt  by  the  secretaiy  of  such  notice  the  full  amount  of  his  contributions  (ex- 
clusive of  entrance  fees)  together  with  such  interest  as  by  the  books  of  the  society 
may  appear  to  be  due  on  such  share*  at  the  time  of  the  last  preceding  annual 
balance,  but  in  no  case  shall  the  Board  be  compelled  to  apply  more  than  one-half 
of  the  monthly  receipts  in  payment  to  withdrawing  members ;  and  it  is  further 
provided  that  in  the  event  of  two  or  more  shareholders  giving  notice  at  or  about 
the  same  time  they  shall  be  paid  in  rotation  according  to  priority  of  notice,  all 
Bobscriptions  and  fines  ceasing,  however,  after  the  first  subscription  night  subse- 
quent to  the  receipt  of  such  notice,  and  the  society  being  liable  in  eight  per  cent,  per 
annum  interest  from  the  tirne  of  the  sum  becoming  due  until  paid  ;  in  all  cases  such 
member  or  members  shall  before  being  entitled  to  receive  the  value  of  his  or  their 
shares,  deliver  up  to  the  secretary  the  scrip  for  cancellation. 

Power  op  Trustees,  Ac. 

28. — ^The  trustees  shall  have  full  power  under  the  direction  of  the  Board  for  the 
time  being,  to  sell  and  dispose  of  all  property  belonging  to  the  society,  whether 
the  then  present  trustees  are  the  same  whose  names  are  inserted  in  the  deeds 
and  writings  relating  to  such  property  or  not :  and  all  receipts  given  by  the  trustees, 
for  the  time  being,  shall  be  good  and  sufficient  discharges  to  any  purchaser  or  pur- 
chasers of  any  hereditaments  and  premises,  which  shall  be  sold  pursuant  to  the 
roles  of  the  society,  or  otherwise  howsoever  ;  and  any  conveyance  by  the  trustees, 
for  the  time  being,  of  property  vested  in  any  former  trustee  or  trustees,  shall  be 
lofficient  both  at  law  and  in  equity,  to  transfer  and  vest  the  whole  estate  and 
interest  of  such  former  trustee  or  trustees,  therein  as  effectually  as  if  the  trustee 
or  trustees,  for  the  time  being,  were  the  parties  to  whom  such  security  had  been 
originally  given. 

Periodical  Ivestigations. 

35. — Immediately  preceding  the  close  of  every  fifth  year  of  the  society,  or  at  the 
close  of  each  year,  or  at  such  other  time  as  may  be  determined,  the  Board  may,  if 
they  deem  it  desirable,  cause  a  survey  to  be  made  of  any  of  the  properties  they 
hold  as  secnrity  for  advances  and  obtain  a  report  of  the  then  value  of  the  same, 
for  which  survey  and  report  such  fee  shall  be  paid  as  the  Board  may  decide.  At 
the  end  of  every  five  years  or  oftener,  at  the  discretion  of  the  Board,  an  actuary 
may  be  appointed  by  the  Board,  and  paid  out  of  the  funds  of  the  society  (nothing 
herein  contained  being  construed  as  contrary  to  the  appointment  of  one  of  the 
members  of  the  Board,  if  duly  qualified),  who  shall  investigate  the  affairs  of  the 
society,  the  profits  then  made,  and  after  all  losses  and  anticipated  losses  have  been 
provided  for,  the  profit  over  and  above  the  interest  which  has  accrued  on  the 
investing  shares,  as  provided  for  in  rule  13,  shall  be  apportioned  equitably  to  the 
investing  and  borrowing  members.  The  interest  or  profits  thus  ascertained  to  be 
due  to  members  shall  be  allowed  to  remain  and  accumulate,  forming  part  of  the 
goneral  fands  of  the  society  until,  in  thn  case  of  the  investing  members,  such 
iocomulsted  profits,  together  with  the  subscription  money  paid  by  them  and  the 
8  per  cent,  interest  added  from  year  to  year,  shall  make  up  the  sum  total  of 
tventy-five  pounds,  then  all  payments  to  the  society  as  far  as  such  share  is  con- 
osnied  shall  cease  and  determine,  and  the  amount  of  twenty-five  pounds  for  such 
■hare  shall  be  paid  by  the  Board  to  the  shareholder,  or  he  may  convert  the  amount 
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1898.         ^^^  ^  fully  paid-up  share  ;  and  in  the  case  of  the  borrowing  members,  the  aarpliu 
profit  apportioned  to  the  shares  held  by  them  and  advanced  on  by  the  society, 


Macdouoall   gjjj^ij  jj^  applied  according  to  an  equitable  scale  to  the  reduction  of  the  future  pay 
Smith         ments,  either  in  number  or  amount  at  the  option  of  each  member. 

Paid-up  Shares. 

46. — The  Board  may  from  time  to  time  a^  often  as  they  may  think  it  condadTe 
to  the  interest  of  the  society,  issue  paid-up  shares  of  the  vslue  uf  twenty-five 
pounds  ;  such  shares  shall  bear  interest  at  the  rate  of  eight  per  cent,  per  annam, 
payable  yearly.  Members  holding  paid-up  shares  for  twelve  months  will  in  addition 
to  the  interest  l^  entitled  to  receive  the  bonus  payable  at  the  annual  divisioo  of 
profits.  The  Board  shall  fix  the  entrance  fee  payable  from  time  to  time  upon  such 
shares. 

Ballot  for  Withdrawal  of  Investing  Shares. 

47. — It  shall  be  lawful  for  the  Board  when  there  is  no  demand  for  the  lociety'i 
funds,  to  appoint  a  ballot  to  take  place  to  determine  what  inveating  shares  shall  be 
withdrawn,  notice  of  such  ballot  to  be  given  by  advertisement.  The  member  oa 
whom  the  lot  shall  fall  shall  be  obliged  to  accept  repayment  of  his  subscripiioDS 
and  full  profits  as  at  last  balance  on  one  share,  if  the  number  he  holds  unadvasced 
does  not  exceed  five — on  two  shares  if  that  number  does  not  exceed  ten — on  three 
shares  if  that  number  does  not  exceed  fifteen — and  on  four  shares  on  any  number 
above  fifteen — but  shall  not  have  his  name  put  again  into  the  box  until  trtxy 
member  holding  unadvanced  shares  shall  have  had  a  portion  withdrawn  by  thii 
process  ;  and  in  the  event  of  any  member  upon  whom  a  share  or  shares  shall  be 
ballotted  failing  to  withdraw  such  share  or  shares  from  the  society,  then  sll 
interest  or  profits  upon  such  share  or  shares  shall  cease  and  determine. 

For  some  years  the  society  apparently  prospered,  but  when 
times  of  depression  came  they  were  in  difficulties,  and  since  the 
end  of  1892  they  were  only  carrying  on  in  liquidation,  though 
the  society  was  not  formally  being  wound  up. 

The  defendant  was  a  director  from  1893  up  to  and  after  3rd 
August,  1895,  the  date  of  the  transaction  complained  of.  On  6th 
October,  1894,  he  gave  notice  of  withdrawal  of  40  fully  paid-up 
shares  held  by  him  in  the  society.  Some  months  previoas  to  that 
time  four  other  holders  of  fully  paid  shares  had  given  notice  of 
withdrawal,  and  none  of  these  four  had  at  the  date  of  the  suit 
been  paid. 

On  the  3rd  August,  1895,  the  following  arrangement  was  come 
to  by  the  defendant  with  the  other  directors,  viz.,  that  the  society 
should  hand,  to  the  defendant  cheques  for  1,017/.  as  the  with- 
drawal money  due  on  his  shares,  and  that  these  should  be 
cancelled  ;  that  the  defendant  should  then  hand  the  cheques  back 
to  the  society  in  discharge  of  a  mortgage  for  1 ,000/.  held  by  the 
society,  from  John  Young,  and  interest,  and  that  John  Young,  on 
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getting  this  mortgage  released,  should  execute  a  freish  mortgage        i898. 

to  the  defendant   for    l,000i.     At  this   time   the   society  was  Macdougall 

practically  insolvent ;  it  had  an  overdraft  at  the  bank  of  196f.,  ^' 

and  owed  a  depositor  900i.     The  overdraft  had  since  been  paid, 

but  the  900i.  was  still  owing.     It  appeared  from  the  report  and 

balance  sheet  for  the  year  ending  31st    March,  1895,  that   in 

reckoning  the  value  of  assets  against  liabilities  there  was  a  debit 

balance  of  16SL  Os,  3d.,  and  that  on  the  income  account  for  the 

year  there  was  a  balance  owing  of  422Z.  I  Is.  7d.     The  report  for 

the  year  ending  Stst  March.  1896,  shewed  that  in  reckoning  the 

values  of  assets  against  liabilities,  the  debit  balance  was  135^., 

but  no  balance  sheet  of  income  and  expenditure  for  the  year  was 

attached. 

L  Owen  {R.  K.  Manning  with  him),  for  the  plaintiff.  The 
rules  distinguished  between  holders  of  fully  paid-up  shares  and 
ordinary  investing  members.  R.  19  providing  for  withdrawals, 
is  limited  to  investing  members  properly  so  called,  and  therefore 
the  defendant  had  no  right  to  withdraw. 

At'  all  events  Smith  as  a  director  knew  the  financial  position  of 
the  company  when  he  effected  this  transaction  :  In  re  Ariibition 
Society  (1). 

The  effect  of  the  transaction  was  to  postpone  investing 
members  who  had  given  notice  of  withdrawal  before  Smith. 

Lingen  and  CvZlen,  for  the  defendant.  The  transaction  was 
bona  fide  and  authorised  by  the  rules,  a  paid-up  member  being  an 
investing  member :  In  re  Norwich  Provident  Insurance  Society 
(2);  Hiracke  v.  Sims  (3).  The  trustees  have  full  power  under 
rule  26  to  dispose  of  any  of  the  society's  property. 

So  far  as  the  case  depends  on  priority  the  injury  is  individual, 
and  the  person  injured  must  sue :  Pulbrook  v.  Richmond  Mining 
Company  (4) 

Without  calling  on  the  plaintiflTs  counsel  to  reply, 

Simpson,  C.J.  in  Eq.  (After  referring  to  the  facts  of  the  case 
as  above  set  out  his  Honour  continued) : — When  the  facts  are  once 
stated,  it  is  clear  that  if  Young's  mortgage  is  taken  as  a  good 
security  for  the  amount  due  under  it,  as  I  must  assume  it  to  be 

(1)  [18961  1  Ch.  89.  (3)  [1894]  A.C.  654  at  p.  660. 

(2)  8  Oh.  D.  334.  (4)  9  Ch.  D.  610. 
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1898.       in  the  absence  of  evidence  to  the  contrary,  the  defendant  has  been 

Macdouoall  paid  off  the  value  of  his  shares  in  full,  and  that  such  payment  was 

Smith.      ^  clear  breach  of  trust,  both  as  against  outside  creditors  [Re 

Ambition  Building  Society  (I);  and  Strand  v.  Permanent  MtUml 

'  '    ^'     Building  Society  (2)],  and  shareholders  who  had  given  earlier 

notices   of   withdrawal :   Botten  v.  City  and  StLburhan  Land 

Society  (3). 

It  was  contended  that  the  only  persons  who  had  a  rigbt  to 
complain  were  the  shareholders  who  had  been  deprived  of  their 
priority,  but  the  fact  that  a  wrong  has  been  done  to  them,  for 
which  they  might  sue,  does  not  shew  that  a  wrong  has  not  also 
been  done  to  the  society,  for  which  the  plaintiffs  are  the  proper 
persons  to  sue :  see  Pulbrook  v.  Richmond  Mining  Company  (4). 
Under  these  circumstances  it  is  immaterial  to  consider  whether, 
if  the  shareholders  in  question  had  been  plaintiffs,  they  would 
have  been  barred  by  acquiescence ;  but  I  see  no  sufficient  evidence 
to  support  such  a  contention. 

It  is  also  immaterial  to  consider  whether,  having  regard  to 
rules  12,  16,  19,  35,  46  and  47.  fully  paid-up  shareholders  have  a 
right  to  withdraw  at  all  under  rule  19,  but  my  impression  is  they 
have  no  such  right. 

The  transaction  must  be  set  aside  by  the  society  rescinding  the 

cancellation  of  the  defendant's  paid-up  shares,  and  issuing  to  him 

fresh  certificates  for  them,  and  by  the  defendant  transferring  to 

the  society  the  mortgage  from  Young  to  himself.     The  defendant 

must  pay  the  costs. 

Order  accordingly. 

Solicitor  for  the  plaintiff:  Everingham,  (Grafton),  by  0.  E.  R 
Jones. 

Solicitors  for  the  defendant :  Norrie  dk  McOuren, 

(1)  [1896]  1  Ch.  89  (3)  72  L.T.  87. 

(2)  18  N.S.W.  Eq.  IW,  203,  aeq.  (4)  9  Ch.  D.  610,  p.  613. 
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LOGAN  V.  RAPER  and  Othbbs. 

Trustee—  Breach  of  trust — Investment — BecU  or  perwncU  securities— Fixed  1 898. 

deposUn — Building  society,  '7Z        7Z    "ZZ 

TroBtees  were  authorised  to  inyest  trust  funds  **  in  good  real  or  personal 
securities  ; "  they  invested  in  fixed  deposits  with  a  building  society.  O.J.  £q. 

Heid^  that  the  investment  was  authorised  by  the  power. 

Hearing  of  suit. 

Bj  a  marriage  settlement  made  in  1 87*^  upon  the  marriage  of 
John  Logan  to  Jane  Margaret  Raper,  the  sum  of  20002.  was 
assigned  to  the  trustees  upon  trust  to  invest  the  same  *'  in  their 
names  in  good  real  or  personal  securities  "  in  trust  for  Mrs.  Logan 
during  her  life  or,  in  the  event  of  her  husband's  decease,  durante 
viduitate,  and,  after  her  decease  or  second  marriage,  for  the  issue 
of  the  marriage.  There  was  one  child,  a  daughter,  the  plaintiff 
in  this  suit.  Mrs.  Logan,  after  her  husband  s  death,  bad  remarried. 
The  trustees  had  invested  l,000i.  of  the  trust  fund  on  fixed  deposit 
with  the  Federal  Building  Society  and  the  other  1 ,000i.  with  the 
St.  Joseph  8  Building  Society,  both  being  societies  registered 
antler  the  Friendly  Societies  Act.  The  Federal  Building  Society 
was  now  in  liquidation,  and  the  St.  Joseph  s  Building  Society 
had  adopted  a  scheme  of  reconstruction.  The  result  was  that 
the  fixed  deposit  receipts  were  worth  considerably  less  than  their 
face  value.  It  was  admitted  that,  provided  this  form  of  invest- 
ment was  open  to  the  trustees,  they  had  not  been  guilty  of  any 
want  of  prudence  or  caution  in  depositing  or  leaving  this  money 
with  the  societies ;  the  sole  question  was  whether  fixed  deposits 
of  this  nature  were  within  the  class  of  securities  authorised. 

Gordon  and  Harriott,  for  the  plaintiff.  .  ITixed  deposits  are  not 

a  security  at  all ;  the  receipts  are  merely  evidence  of  a  simple 
contract  debt.  To  have  a  "  security  *'  there  must  be  something 
bound  to  be  answerable  for  the  debt,  or  at  all  events  there  must 

N.S.W.R.,  Vol,  XIX.,  Eq.  P 
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1898.  be  something  which  makes  the  debt  more  secure,  more  easy  to 
LooAN  recover :  Hopkins  v.  Abbott  ( I)  ;  Manning  v.  Purcell  (2) ;  Rydtr 
Rapkr.  V.  Bickerton  (8) ;  Pickard  v.  Anderson  (4) ;  Langston  v.  Ollivant 
(5).  The  security  of  a  company  is  worse  even  than  that  of  an 
individual,  as  the  liability  of  the  members  is  limited.  A  deposit 
receipt  is  no  better  than  an  I.O.U.,  it  is  simply  evidence  of  a 
debt ;  to  recover,  the  depositor  has  to  sue  on  the  debt,  not  on  the 
deposit  receipt. 

Piddington  (WadJy  with  him),  for  the  defendant.  It  has 
been  held  that  a  promissory  note  or  a  bill  of  exchange  is  a  security: 
Barry  v.  Harding  (6) ;  and  a  deposit  receipt  is  as  good. 

(He  was  stopped  by  the  Court.) 

Simpson,  C.J.  in  Eq.  The  only  question  that  I  have  to  «lecide 
in  this  case  is  whether  the  power  of  investment  contained  in 
Mrs.  Logan's  marriage  settlement  authorised  an  investment  on 
fixed  deposit  with  companies  of  this  nature.  If  it  did,  no  ques- 
tion is  raised  as  to  the  prudence  of  the  trustees  in  making  the 
investment. 

Apart  altogether  from  authority  I  should  have  thought  that, 
whatever  the  words  '*  personal  security "  might  mean  standing 
by  themselves,  when  coupled  with  the  words  ''real  security"  the 
expression  would  mean  on  security  of  real  or  personal  property. 
And  I  find  that  that  view  is  taken  by  the  lef^ned  author  of 
UnderhiWs  Law  of  Triista,  3rd  Edit  257 :— "  It  has  been  held," 
he  says,  "  that,  where  trustees  were  authorised  to  invest  on  real 
or  personal  security,  they  might  permit  money  to  remain  merely 
on  the  security  of  a  personal  promise  or  bond  ;  but  it  is  humbly 
submitted  that,  however  this  might  be,  if  the  expression  'per- 
sonal security  *  stood  alone,  its  juxtaposition  in  this  case  with 
the  alternative  *  real  security '  ought  to  have  restricted  its  mean- 
ing to  *  the  security  of  personal  property,'  and  that  to  enlarge  it 
so  as  to  cover  the  security  of  a  personal  promise  was  scarcely 
justified.*'  I  must  say  that  I  should  have  thought  that  that 
contention  was  a  sound  one. 

(1)  19  Eq.  222.  (4)  13  Eq.  608. 

(2)  2  Sin,  &  O.  284 ;  7  H.  M.  A  G.  55.      (5)  Coop.  33. 

(3)  3  Swans.  80.  (6)  1  J.  ft  Lat.  483. 


a  J.  Eq. 
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There  are,  however,  at  least  three   cases   which   practically        1898. 
amount  to  decisions  to  the  contrary.     The  first  is  the  case  of       logan 
Forbes  y.  Ross  (1),  where  trustees  were  directed  to  lay  out  the      rapbr. 
trust  fund  on  "  heritable  or  personal  security."     The  trustees 
agreed  that  one  of  them  should  retain  the  money  in  his  hands  at 
4i.  per  cent,  interest.     The  Lord  Chancellor  was  of  opinion  that 
the  trustee  could  not  make  a  profit  out  of  his  trust,  and  directed 
that  he  must  pay  51.  per  cent.;  but  if  the  investment  were  alto- 
gether  unauthorised,  the   Lord  Chancellor  must  have  ordered 
him  to  refund  the  principal  instead  of  allowing  it  to  remain  in 
his  hands  on  a  mere  undertaking  to  pay  an  increased  rate  of 
interest. 

Similarly  in  Langston  v.  OUivant  (2),  the  trustees  had  power 
to  lend  the  trust  fund  upon  "  real  or  personal  security."  The 
trustees  lent  flie  money  to  the  husband  of  the  cestui  que 
trust,  he  being  at  the  time  in  good  credit  and  circumstances. 
Sir  WiUiara  Orant,  M.R.,  ordered  the  money  to  be  refunded,  on 
the  ground  that  the  trustees  had  been  induced  to  accommodate 
the  husband  from  relationship,  and  that  the  loan  was  not  a 
bona  fide  investment,  but  an  accommodation.  Had  his  Honour 
thought  they  were  not  authorised  to  lend  the  money  at  all  in 
that  way,  it  would  have  been  sufficient  to  say  so  and  order  it  to 
be  refunded ;  all  evidence  as  to  the  object  of  and  reasons  for  the 
loan  would  have  been  superfluous.  That  case,  therefore,  by 
implication  appears  to  me  to  be  an  authority  to  the  same  effect 
AS  Forbes  v.  Ross  (1). 

So  in  Pickard  v.  Anderson  (3),  the  trustees  of  a  marriage 
settlement  were  empowered  to  invest  the  funds  on  such  security, 
either  real  or  personal,  as  they  should  think  proper.  Part  of  the 
.  trust  fund  was  left  outstanding  on  the  note  of  hand  of  the  hus- 
band. The  trustees  applied  to  the  Court  to  ascertain  whether 
this  was  authorised,  and  Sir  James  Bacon,  V.C,  thought  the 
husband  should  execute  a  bond,  but  left  the  money  outstanding 
in  the  husband's  hands. 

It  is  then  contended  that  a  deposit  receipt  is  not  a  security  at 
all,  but  is  on  exactly  the  same  footing  as  an  I.O.U.,  and  in  support 

(1)2  Bro.  C.C.  430.  (2)  G.  Coop.  33. 

(3)  13  Eq.  608. 

F  2 


n 


C.J.  Eq. 
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1898.  of  that  contention  a  number  of  cases  on  the  construction  of 
Logan  bequests  of  securities  in  wills  have  been  cited  to  me.  Where 
Ri^KB.  there  is  a  be^juest  of  securities  in  a  will,  it  may  very  well  be  that 
the  Court  must  construe  very  strictly  the  words  used  to  see  what 
the  testator  intended  to  pass  to  the  donee  under  the  name  of 
securities,  where  there  are  conflictin*];  claims  to  decide  between. 
But,  to  my  mind,  it  would  be  lamentable  if  this  Court  were  forced 
to  apply  a  similar  strictness  in  construing  a  power  of  investment, 
and  to  hold  that  trustees  were  guilty  or  innocent  of  a  breach  of 
trust  according  to  the  mere  form  into  which  the  parties  threw  the 
security,  the  security  itself  in  each  case  being  identically  the  same. 
Whether  the  borrower  gives  a  promissory  note  or  an  I.O.U.,  the 
money  is  equally  outstanding  on  a  personal  promise  or  under- 
taking ;  it  would,  I  think,  be  difRcult  to  make  the  ordinary  layman 
appreciate  the  distinction  that  if  betakes  a  promissory  note,  viz., 
an  express  promise  to  repay,  he  is  safe ;  but  that  if  he  takes 
an  I.O.U.  and  relies  on  the  promise  of  repayment  which  the  law 
implies,  he  is  guilty  of  a  breach  of  trust 

The  cases  shewing  that  the  security  of  a  personal  promise  to 
repay  is  within  the  power,  I  do  not  feel  constrained  by  the  other 
authorities  cited  to  hold  that  a  deposit  receipt  is  not  a  personal 
security  within  the  meaning  of  the  power. 

I  therefore  dismiss  this  suit  with  costs. 

Solicitors  for  the  plaintiff:  Abbott,  Vindin  <b  Littlejohn. 
Solicitors  for  the  defendants :    White  <k  WoLstenholvie, 
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THE  PEKPETUAL  TRUSTEE  COMPANY,  LIMITED  v,  A'BECKETT 

AND  OtHEBS. 

1898. 
Club — Personal  liability  of  meTnbers — Ratijiration — Principal  and  agent — GojUri-  "Z    ~      T7  '^ 
btUion— Liability  of  members  to  indemnijy  trnMte  for  liahililies  incurred  in        27   28.      * 
txcesi*  of  their  aiUhority— Class  suit  -  Form  0/  decree — Costs.  Oct.  10,  11, 

12,  13,  27. 
Membeni  uf  a  club  may  by  acquiescence  waive  compliance  with  the  proviBions  of 

the  rules  of  the  club.  C.J.  Rq, 

A  person,  joining  a  dub,  paying  subeoriptions,  and  using  the  dub  premises^ 
does  not  thereby  become  liable  on  previous  contracts  of  the  committee. 

At  a  meeting  of  a  club  held  in  December  at  which  a  quorum  was  not  present, 
the  meeting  purported  to  pass  a  resolution  appointing  trustees  and  empowering 
them  to  lease  premises  on  behalf  of  the  club.  At  the  following  meeting  of  the 
olttb  in  January,  which  was  duly  convened  and  held,  the  minutes  of  the  Decem- 
ber meeting  were  read  and  confirmed.  The  trustees,  in  their  own  names,  entered 
into  a  ten  years*  lease  of  premises  for  the  club,  which  was  shortly  afterwards 
dissolved. 

Held,  that  the  members  present  at  the  January  meeting  were  bound  to 
indemnify  the  tmst^s  against  their  liability  under  the  lease,  but  that  existing 
members  who  were  not  present  were  not  so  bound  in  the  absence  of  conduct 
amounting  to  ratification ;  ratification  was  implied  by  members  who  knew  of 
the  existence  of  the  lease,  and  discussed  the  indemnification  of  the  trustees  and 
the  disposal  of  the  lease,  and  generally  treated  the  lease  as  an  asset  of  the  club. 

Heabinq. 

In  1886  a  number  of  persons  agreed  to  form  a  club  in  Sydney 
to  be  known  as  the  Cercle  Fran9ais,  with  premises  in  Wynyard 
Square.  In  January,  1887,  rules  were  adopted  in  the  French 
language  for  the  government  and  management  of  the  club,  and 
of  these  it  is  only  necessary  to  set  out  the  following  as  trans- 
lated : — 

3.  Any  person  desiring  to  become  a  member  mnst  be  proposed  by  two  active 
members  and  be  elected  by  a  majority  of  the  committee. 

Apparently  the  practice  of  the  club  was  subsequently  altered 
as  to  this;  members  were  elected  at  general  meetings  by  ballot. 

4.  No  candidate  will  be  allowed  to  enjoy  the  advantage  of  the  club  until  he 
has  paid  his  entrance  fee  and  one-fourth  of  the  yearly  subscription,  which  must 
be  paid  within  a  fortnight  of  the  notification  of  his  admission. 

12.  The  administration  of  the  affairs  of  the  club  is  entrusted  to  a  committee 
elected  at  the  first  general  meeting  in  each  year.  The  duties  of  the  committee 
are  purely  honorary. 
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1898.  ^7 The  committee  disposes  of  the  funds  of  the  society,  and  has 

~  full  power  to  take  all  measures  for  the  internal  management  which  it  may  deem 

TrostekCc, '^^^^sary. 

Ltd.  18.  General  meetings  are  held  four  times  a  year  in  the  first  fortnight  of 

"•  January,  April,  July  and  October. 

A  nlCCK  ETT 

The  secretary  will  give  members  notice  of  the  meetings  several  days  in 
advance  by  means  of  postal  card  and  by  a  notice  in  the  principal  newspi^ier  in 
^iydney.  Members  who  by  reason  of  some  neglect  may  not  receive  an  invitation 
must  regard  the  announcement  in  the  newspaper  as  sufficient  notice. 

19.  One-sixth  of  the  members  of  the  club  must  be  present  at  any  general 
meeting  in  order  to  validate  any  decision  arrived  at  in  such  meeting.  If  in  any 
general  meeting  one-sixth  of  the  members  are  not  present  the  meeting  most  be 
adjourned  for  a  week  ;  the  decisions  arrived  at  in  this  second  meeting  will  be 
valid  whatever  number  of  members  may  -be  present.  Before  taking  part  in  any 
deliberations  members  are  obliged  (the  French  word  is  "tenu")  to  sign  an 
attendance  sheet  and  must  have  paid  their  subscription  for  the  last  quartOT. 
Members  absent  from  general  meetings  are  held  bound  by  decisions  arrived  at 
in  such  meeting. 

At  what  purported  to  be  a  general  meeting  held  on  the  1 4th 
January,  1887,  at  which  sixteen  persons  were  present  in  person, 
and  the  defendant  A'Beckett  was  present  by  prox}^  a  committee 
was  elected. 

At  what  purported  to  be  an  extraordinary  general  meeting 
held  on  the  31st  August,  1887,  at  which  fourteen  members  were 
present,  including  the  defendant  A'Beckett,  the  defendant  J.  J. 
Lauchaume,  as  president  of  the  club,  invited  the  meeting  to  discuss 
a  proposal  for  enlarging  the  club,  and  pointed  out  that  the 
present  premises  were  too  small  for  the  requirements  of  the  club. 
The  meeting  decided  that  they  recognised  the  necessity  for 
enlarging  the  club,  and  authorised  the  committee  to  insert  for  a 
week  advertisements  in  The  Sydney  Morning  Herald,  calling  for 
suitable  premises  in  the  centre  of  the  city.  If  such  were  not 
forthcoming,  they  were  authorised  to  expend  lOZ.  in  the  prepara- 
tion of  a  plan,  and  estimate  of  repairs  to  be  carried  out  in  the 
house  behind  the  then  present  premises,  the  improvements  to 
include  a  billiard  room,  dining  room,  and  from  eight  to  ten  bed- 
rooms. Mr.  Morell,  an  architect  and  a  member  of  the  club,  was 
to  be  entrusted  with  the  preparation  of  the  plans  from  instruc- 
tions furnished  by  the  committee.  The  advertisement  was 
inserted,  but  no  answer  was  received. 

At  what  purported  to  be  a  general  meeting  held  on  the  J  4th 
October,   1887,  at  which  eleven  members   were   present,  after 
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examination  of  the  plans  and  discussions  the  president  put  to        1808. 

the  meetinfir  the  following  questions :   "  Do  the  members  here    Perpbtual 

.  Tbuotbk  Co. 

present  recognise  the  necessity  for  enlarging  the  club?"  Answered        jj^^ 

unanimously  *Yes."     "  Are  the  committee  authorised  to  treat  with    A»Bj^KETr 

the  architect  and  owners  of  the  premises  for  the  purpose  of 

making  the  changes   and    repairs   specified    in   the   plans   and 

estimate  submitted  to  the  meeting  this  evening?"    Answered 

unanimously  "  Yes." 

On  the  28th  October,  1887,  the  defendant  Burne  became  a 
member  of  the  club. 

At  what  purported  to  be  an  extraordinary  general  meeting 
held  on  the  9th  December,  1887,  at  which  the  defendant  A' Beckett 
and  six  other  persons,  not  including  the  defendant  Burne,  were 
present,  the  defendant  W.  J.  Fesq,  after  being  proposed  and 
seconded,  was  unanimously  elected  to  the  club.  The  minute  of 
the  meeting,  which  was  stated  to  contain  a  correct  account  of 
what  took  place,  continues  : — "  Several  propositions  were  made 
vrith  regard  to  the  lease  of  the  new  premises  of  the  club,  and  the 
matter  was  left  in  the  hands  of  the  president  to  make  the  best 
arrangement  in  the  interests  of  the  club.  Messieurs  J.  J.  Lau- 
chaume,  W.  H.  Paling,  E.  Doublet  and  Van  de  Velde  were  nomi- 
nated trustees,  and  have  accepted.  Mr.  A'Beckett  was  asked  to 
give  his  opinion  upon  the  several  contreusts  to  be  made  and  to 
lend  the  president  his  assistance." 

At  what  purported  to  be  a  general  meeting  held  on  the  1 3th 
Janaary,  1888,  at  which  fourteen  persons  were  present,  includ- 
ing the  defendant  A'Beckett  and  the  defendant  Fesq,  the  secre- 
tary read  the  minutes  of  the  last  meeting,  which  were  unanimously 
adopted  or  confirmed.  On  the  12th  July,  1888,  the  lease  of  the 
additional  premises  was  made  to  Messrs.  Lauchaume,  Paling,  Van 
de  Velde  and  Doublet  for  a  term  of  ten  years  from  the  9th  July, 
1888,  at  a  yearly  rental  of  555L,  and  possession  was  taken  of  the 
new  premises  by  the  club. 

Under  the  lease  the  trustees  covenanted  jointly  and  severally 
to  pay  the  rent  agreed  upon,  all  rates  and  taxes,  and  to  effect  all 
necessary  repairs,  etc.,  during  the  term. 
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1898.  In  the  same  month,  but  subsequently  to  the  execution  of  the 

Pbkpbtdal   lease,  the  old  rules  were  repealed,  and  new  rules  adopted  by  the 
I^pjj^     *'  club.     Of  these  the  following  only  are  material: — 

V, 

A'Bkckett.  14.  The  affaira  of  the  olub  shall  be  under  the  management  of  the  foUowing 
office-bearers,  viz.,  a  President,  a  Yioe-President,  fonr  TrosteeB,  a  Commitfcee 
and  a  Treasurer. 

15.  All  purchases,  investments,  leases,  cot^veyances,  securities,  or  oontncti 
by,  to  or  on  behalf  of  the  olub  shall  be  made,  taken  or  entered  into  in  the  names 
of  the  trustees.  AU  the  real  and  personal  property  of  the  club  shaU  be  Tested 
in,  and  shaU  be  held  by  them  upon  trust  for  the  members  for  the  time  being, 
and  shall  (except  as  to  the  real  property)  be  subject  to  the  disposition  of  the 
committee  whose  order  certified  in  writing,  under  the  hand  of  the  chairman  of 
the  day  and  attested  by  the  secretary,  shall  be  obligatory  upon,  and  a  justifica- 
tion to  the  trustees  as  to  making,  taking  or  entering  into  any  such  purchase, 
investment,  lease,  conveyance,  security  or  contract,  or  any  disposal  of  any 
personal  property  vested  in  them  as  such  trustees.  And  the  orders  of  the 
committee  certified  in  like  manner  as  to  any  purchases  necessary  for  curving 
on  the  internal  management  of  the  club  shall  also  be  obligatory  upon,  and  a 
justification  to  the  trustees  for  making  the  same.  The  real  property  of  the 
club  sh^il  not  be  dealt  with  except  by  the  resolution  of  a  general  or  spedsl 
general  meeting  of  the  members  of  the  club. 

21.  The  committee  shaU  hold  when  practicable  an  ordinary  meeting  within 
one  week  after  the  Annual  General  Meeting  and  at  least  once  every  week 
thereafter  and  the  ['resident,  or  Vice-President,  or  any  three  members  thereof 
may  cause  a  special  meeting  to  be  held  at  any  time,  by  giving  to  every  member  at 
least  twenty-four  hours'  notice  thereof  in  writing,  specifying  the  day  and  hour 
when,  and  the  business  for  which  it  is  to  be  held. 

26.  The  committee  may  at  any  time  cause  a  special  general  meeting  of  the 
members  of  the  club  to  be  held  for  any  purpose    .... 

27.  Every  such  special  general  meeting  shall  be  called  in  pursuance  of  a 
resolution  of  the  committee,  to  be  passed  at  least  eight  days  before  the  day  to 
be  appointed  for  holding  the  same  and  specifying  the  day  and  hour  when,  and 
the  business  for  which  it  is  to  be  held ;  upon  the  passing  of  which  resolation 
the  secretary  shall  caU  such  special  general  meeting  by  exhibiting  in  the  club 
house  for  at  least  seven  consecutive  days  immediately  before  the  day  appointed 
for  holding  the  same,  notice  thereof  in  writing  signed  by  him,  specifying  the 
day  and  hour  when,  and  the  business  for  which  the  same  is  to  be  held. 

38.  Any  member  intending  to  withdraw  from  the  club  must  signify  his 
intention  to  do  so  in  writing  to  the  committee  or  seoretazy  on  or  before  the 
first  day  of  January,  Aphl,  July  and  October  respectively,  and  in  default  of 
such  notice  he  shall  be  liable  to  the  payment  of  his  subscription  for  the  cnrrent 
quarter ;  but  no  such  resignation  shaU  relieve  any  member  from  the  payment 
of  any  subscription  or  other  liability  due  or  payable  by  him  at  the  time  of  such 
resignation. 

60.  All  resolutions  passed  at  meetings  of  the  club  shall  be  conclusive  and 
binding  on  aU  the  members  of  the  club  whether  they  shall  be  present  at  such 
meeting  or  not ;  provided  that  such  meetings  are  held  in  conformity  with  the 
rules  at  present  or  which  may  hereafter  be  in  force  in  the  club. 
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Neither  the  rules  of  January,  1887,  nor  the  rules  of  July,  1888,        ^^^^- 

contained  any  reference  to  voting  by  proxy.  Pkrfktdal 

J  ^     J   r        J  Trustbb  Co. 

The  club  continued  in  possession  of  the  premises  until  February,        i/pd. 
1891,  and  during  that  time  paid    the    rent,  and    fulfilled    the    ^'Beckett 
covenants  of  the  lease. 

In  February,  1891,  the  club  went  into  liquidation,  and  the 
lease  of  the  premises  was  in  that  month  sublet  by  the  trustees 
to  the  Cosmopolitan  Club  Company,  Limited,  for  the  residue  of 
the  term  at  the  same  rent  and  subject  to  the  same  covenants 
that  the  trustees  were  liable  for.  The  Cosmopolitan  Club  con- 
tinued in  occupation  of  the  premises,  and  fulfilled  all  the  cove- 
nants of  the  lease,  and  paid  all  rent  due  until  4th  January,  1894. 

It  was  then  wound  up  under  the  Companies  Acts,  leaving  no 
assets  with  which  to  pay  the  rent,  or  fulfil  the  covenants  of  the 
sub-lease  for  the  remainder  of  the  term. 

The  trustees  thereupon  re-entered  upon  the  premises  and 
endeavoured  to  re-let  them,  but  were  unable  to  do  so  except  for 
a  very  reduced  rental. 

They  also  sent  notices  to  all  persons  who  were  members  of  the 
Cercle  Fran9ais  on  2l8t  February,  1891,  summoning  a  general 
meeting  for  the  purpose  of  instructing  and  directing  the  trustees, 
but  no  one  attended  it.  W.  H.  Paling  was  himself  compelled  to 
pay  the  rent,  and  fulfil  the  covenants  in  the  lease. 

W.  H.  Paling  died  about  27th  August,  1895,  and  at  his  death 
he  had  expended  over  925i.  in  excess  of  moneys  received  by  him 
in  respect  of  the  premises.  Probate  of  his  will  was  granted  to 
the  plaintiffs,  his  executors,  in  October,  1895. 

The  plaintiffs,  at  the  time  of  filing  the  statement  of  claim,  had 
paid  a  sum  of  7642.  to  the  lessors,  and  estimated  that  they  would 
be  liable  to  pay  a  further  sum  of  about  670i.  in  respect  of  the 
rent  and  covenants. 

The  plaintiffs  accordingly,  on  22nd  April,  1897,  commenced 
this  suit  against  the  defendants  for  a  declaration  "  that  all  persons 
who  were  members  of  the  said  Cercle  Fran9ais  on  the  twelfth 
day  of  July  in  the  year  1888,  and  all  persons  who  became  mem- 
bers of  the  said  Cercle  Fran9ais  subsequent  thereto,  and  the 
personal  representatives  of  any  of  such  persons  respectively,  who 
are  now  deceased,  became  and  are  jointly  and  severally  liable  to 
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1898.        contribute  to,  and  make  good,  and  indemnify  the  plaintiffs  and 
Perpetual   the  estate  of  the  said  W.  H.  Paling  against  the   rent  paid  and 
Ltu^     '*  expenses  incurred  by  the  said  W.  H.  Paling  during  his  lifetime 
,„  ^;  and  by  the  plaintiffs  since  his  death  in  respect  of  the  said  lease 

and  the  covenants  thereof,  and  the  future  rent  and  expenses  to 
which  the  plaintiffs,  as  executors  of  the  said  W.  H.  Paling,  are 
or  may  become  liable  under  the  said  lease  and  the  covenants 
thereof,  and  that  the  defendants  and  all  such  other  persons  and 
representatives  as  respectively  aforesaid  may  be  jointly  and 
severally  decreed  to  repay  to  the  plaintiffs,  and  indemnify  them 
against  all  such  rent  and  expenses  with  interest  on  the  same  at 
such  rate  as  this  Honourable  Court  shall  direct  and  also  to  pay 
the  plaintiffs'  costs  of  suit,  and  for  consequential  relief." 

The  defendants  were  M.  E.  A'Beckett,  W.  J.  Fesq,  A.  Bume.F. 
Woolcott  Waley,  J.  Henderson,  J.  J.  Lachaume,  E.  Doublet  and 
C.  Van  de  Velde.  Of  these  the  defendants  Lachaume,  Doublet 
and  Van  de  Velde  were  co-trustees  with  W.  H.  Paling  in  taking 
the  lease  for  the  club. 

The  statement  of  claim  contained  the  following  paragraph  :— 

"40.  l*be  said  Cerole  Fran9aiB,  on  the  eaid  12th  day  of  July  in  the  year  1888, 
oonsiflted  of  about  80  members,  an4  90  members  or  thereabouts  joined  the  oud 
Cerole  Fran9ai8  subsequently  to  the  said  date.  It  is  impossible  to  make  so 
large  a  number  of  persons,  defendants,  without  enormous  expense  and  delay, 
and  the  plaintiffs  submit  that  the  said  members  are  suf&ciently  represented  by 
the  defendants  herein,  and  that  any  deoree  made  against  the  present  defendantB 
ought  to  bind  such  of  the  said  members  as  are  not  defendants," 

It  was  then  alleged  that  the  several  defendants  were  represen- 
tatives of  several  classes  of  committee  men  and  members  of  the 
club. 

On  the  25th  May,  1897,  on  the  plaintiffs*  application  tiie 
following  order  was  made  by  Manning,  C.J.  ii\  Eq. : — 

"  That  the  defendants  be  and  they  are  hereby  authorised  and 
directed  to  defend  in  this  suit  on  behalf  and  for  the  benefit  of 
the  following  classes  of  defendants,  that  is  to  say,  the  defendant, 
M.  E.  A'Beckett,  on  behalf  and  for  the  benefit  of  the  members 
of  the  committee  of  the  Cerole  Fran9ais  at  the  time  of  the 
making  of  the  lease  in  the  statement  of  claim  mentioned.  The 
defendant,  W.  J.  Fesq,  on  behalf  and  for  the  benefit  of  the 
members   of   the   said   Cercle  Fran9ais  present  at  the  general 
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meeting  thereof  held  on  the  13th  day  of  January,  1888.     The  _    JI8»8.  ^ 
defendant.  A..  Burne,  on  behalf  and  for  the  benefit  of  the  members    Perpetual 
of  the  said  Cercle  Fran5ais  at  the  time  when  the  said  lease  was        lt©. 
made,  but  who  did  not  attend  the  said  meeting  of  the  13th  day   j^^^^^,^^^^ 
of  January,  1883.     The  defendant,  F.  Woolcott-Waley,  on  behalf 
and  for  the  benefit  of  the  members  of  the  committee  of  the  said 
Cercle  Fran9ais  who  became  members  of  such  committee  at  a 
date  subsequent  to  the  1 2th  day  of  July,  1888.     The  defendant, 
J.  Henderson,  on  behalf  and  for  the  benefit  of  the  members  of 
the  said  Cercle  Fran9ais  who  became  members  thereof  at  a  'date 
subsequent  to  the  said  1 2th  day  of  July,  1888." 

The  defendant  W.  J.  Fesq  resigned  his  membership  of  the 
club  in  February,  1889. 

The  defendant  Burne  became  a  member  of  the  committee  on 
2l8t  June,  1889;  house  committee  July  12th,  1889,  and  vice- 
president  in  January.  1890.  He  attended  a  committee  meeting 
on  6th  December,  1890,  when  the  indemnity  to  the  trustees  was 
discussed.  On  22nd  January,  1891,  he  moved  a  resolution 
dealing  with  the  lease,  and  in  other  ways  treated  the  lease  as 
club  property,  as  appears  in  his  Honour's  judgment.  The  facts 
relating  to  the  validity  of  the  proceedings  with  regard  to  the 
taking  of  the  lease  are  also  fully  stated  by  his  Honour. 

At  the  hearing  of  the  suit  the  liability  of  the  defendants 
Henderson  and  Woolcott-Waley  was  dealt  with  as  a  preliminary 
pohit,  it  being  admitted  that  they  did  not  become  members  of 
the  club  until  after  the  lease  had  been  made. 

PUcher,  Q.C.,  and  Rich  (Foster  with  them),  for  the  plaintiffs. 
It  is  iELssumed  for  the  purposes  of  this  argument  that  the  members 
existing  at  the  time  the  lease  was  taken  expressly  authorised  the 
trustees  to  do  so.  A  person  becoming  a  member  after  the  lease 
was  taken  is  liable,  because  he  takes  the  benefit  of  all  contracts 
then  existing,  and  by  joining  the  club  he  takes  all  burdens  as 
well  as  benefits.  He  is  also  liable  by  (1)  Acquiescence;  (2)  By 
adopting  the  trustees  as  his  trustees,  and  making  a  fresh  contract. 
On  learning  of  the  existence  of  the  lease  the  new  members 
should  have  at  once  resigned ;  by  not  doing  so  they  elect  to  stand 
in  with  the  other  members.     The  fact  of  allowing  the  rent  to  be 
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1898.        paid  amounts  to  ratitication  of  the  contract,  and  an  authority  to 
Pkrpbtual   pay  the  rent  every  year  as  it  becomes  due. 

Ltd.      '      [A.  H.  Simpson,  C.J.  in  Eq.,  referred  to  Flemyng  v.  Hector (]).] 

V. 

A'Beckktt.  a  trustee  is  entitled  apart  from  any  express  authority  to  be 
indemnified  by  his  beneficiary  against  all  loss:  Jeims  v. 
Wolferstan  (2) ;  Balsh  v.  Hyiutm  (3).  A  new  member  takes  an 
interest  in  the  club  property  cum  onere :  Richardson  v.  Hast- 
ings (4).  If  the  trustees  had  taken  the  lease  for  themselves 
they  could  have  been  sued  by  any  member.  New  members  when 
taking  benefits  cannot  refuse  to  bear  liabilities.  The  lea.se  was 
taken  for  the  benefit  of  all  members,  present  and  future,  who, 
by  joining  the  club,  request  the  trustees  to  continue  as  such, 
and  they  thereby  become  liable:  Lewin  on  Trusts,  9th  Ed., 
p.  724 ;  Fraser  v.  Murdoch  (5). 

Part  of  the  contract  of  an  incoming  member  arises  from  an 
implied  request  to  the  trustees  to  continue  as  such,  and  the  term 
of  admission  is  to  pay  the  subscription,  and  take  the  liability. 
There  is  a  contract  between  the  candidate  and  the  old  members. 

In  Rule  15,  the  word  "justification"  means  that  the  trustees 
are  to  be  indemnified  by  the  members  for  the  time  being.  The 
rules  must  be  known  to  the  members,  and  assent  to  Rule  15  is  a 
request  to  the  trustees  to  hold  the  property,  and  that  request 
makes  the  members  liable  to  indemnify  the  trustees.  The  lease 
was  the  personal  property  of  the  club  :  Brown  v.  Diile  (6). 

They  referred  to  Austen  v.  Bays  (7);  Minnitt  v.  Lord  Talbot 
(8) ;  Parr  v.  Bradbury  (9) ;  Mount  Cashel  (Earl  of)  v.  Ba^rber 
(10);  Lindiey  on  Partnership^  oth>  Edit.  373,  374;  Toohey  v. 
McCalla  (U) ;  Chippendale's  Case  (12) ;  James  v.  A/ay  (18). 

L.  Owen,  for  the  defendant  Woolcott-Waley  and  those  whom 
he  represented.  The  question  of  trustee  and  cestui  que  trust 
does  not  arise  at  all  in  this  case ;  the  real  question  being  what 

(1)  2  M.  &  W.  172.  (8)  1  Ir.  L.E.  Ch.  Div.  143  ;  7  Ir.  LJl 

(2)  18  Eq.  18.  Ch.  409. 

(:i)  2  P.W.  463.  (9)  1  T.L.R.  285,  526. 

(4)  11  Beav.  17.  (10)  23  L  J.  C.P.  43 ;  14  C.B.  53. 

(5)  6  A.C.  865.  (11)  lON.S.W.LR.  Eq.  264. 
(6;  9  Ch.  D.  78.  (12)  4  De  G.  M.  &  G.  19,  43. 
(7)  27  L.J.  Ch.  243  ;  2  De  G.  &  J.  626 ;  (13)  6  L.B.  H.  L.  328. 

24  Beay.  598. 
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contract  was  made  by  the  new  member  when  joining  the  club.        1898. 
The  relation  existing  between  the  members  and  the  committee  is    Pkrpetual 
that  of  principal  and  agent  only :    Flemyng  v.  Hector  (L) ;  Ghia-  Trustee  Co., 
kdm  V.  Strickland  (2).     There  can  be  no  question  of  ratification,  ^- 

as  the  contract  was  made  before  Waley's  class  were  in  existence 
as  members:  KMner  \,  Baxter  (3);  Scott  v.  Lord  Ebwry  (4); 
Mdhado  v.  Porto  Alegre  R.  Co.  (5);  In  re  The  Empress 
Efigineering  Co.  (6);  In  re  The  Northumberland  Avenue  Hotel 
Co.  (7) ;  Lindley  on  Partnership,  5th  Edit.  p.  50. 

Gordon  {S.  A.  Thompson  with 'him),  for  the  defendant  Hender- 
son and  those  whom  he  represented,  followed  in  the  same  interest. 
The  original  liability  arose  by  authorisation  either  direct  or 
indirect.  There  was  no  power  to  pledge  the  credit  of  the  members 
in  any  other  way.  The  only  ratification  alleged  is  that  of 
frequenting  the  club  premises.  Henderson  was  no  party  to  the 
lease,  and  there  is  nothing  in  the  rules  to  make  new  members 
liable  for  burdens  previously  incurred.  An  agent  must  contract 
for  a  principal  in  existence  at  the  time:  Anson  on  Contracts  (5th 
Edit.  p.  339).  The  lessors  could  have  no  remedy  against  Hender- 
son. The  only  liability  of  members  is  to  pay  a  subscription,  and 
the  committee  have  no  authority  to  pledge  their  credit  except  by 
express  direction.  In  the  case  of  Minnitt  v.  Lord  Talbot  (8),  the 
persons  liable  were  limited  to  those  who  directly  authorised  or 
as^nted  to  or  subsequently  ratified  the  contract. 

Pilcfiet\  Q.C.,  in  reply.  Although  a  company  cannot  ratify 
contracts  made  before  it  came  into  existence,  yet  it  can  do  so  by 
novation.  Henderson  is  liable  on  a  contract  to  indemnify,  made 
when  he  joined  the  club,  and  did  not  repudiate  the  lease.  The 
new  members  by  their  conduct  requested  the  trustees  to  continue 
the  lease  on  their  behalf.  There  was  a  tacit  understanding 
between  the  trustees  and  the  new  members  that  the  new  members 
would  indemnify  the  trustees,  and  that  the  trustees  would  not 
sell  the  lease  to  protect  themselves. 

(1)  2  M.  &  W.  172  (5)  L.R.  9  C.P.  608. 

(2)  9  N.S.W.LJt.  396.  (6)  16  Ch.  Div.  125. 

(3)  L.R.  2  C.P.  174.  (7)  33  Ch.  Div.  16. 

(4)  L.E.  2  C  P,  255.  (8)  1  Tr.  L.R.  Cli.  14.3  ;  7  Ir.  L.  R.  Ch.  409. 
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1898.  A.  H.  Simpson,  C.J.  in  Eq.     I  am  of  opinion  that  the  plaintiffi' 

Prkpktual  contention  on  this  point  must  fail.  The  law  applicable  to  this 
"^^fyTD.  ^  '  point  is  laid  down  in  Lindley  on  Partnership  (5th  Edit  p.  50), 
^...  ^-  where  he  says:     **  It  is  a  mere  misuse  of  words  to  call  such 

A  ItKCKBTT.  .... 

associations  partnerships,  and  if  liabilities  are  to  be  fastened  on 
any  of  their  members,  it  must  be  by  reason  of  the  acts  of  those 
members  themselves  or  by  reason  of  the  acts  of  their  agents,  and 
the  agency  must  be  made  out  by  the  person  who  relies  on  it,  for 
none  is  implied  by  the  mere  fact  of  association."  The  law  so  laid 
down  is  fully  borne  out  by  the  case  of  Flenxyng  v.  Heaion  (1) 
and  the  case  of  Ghiaholm  v.  Strickland  (2)  in  our  own  Court. 

In  order,  therefore,  that  the  defendants  Woolcott-Waley  and 
Henderson  may  be  made  liable,  it  must  be  shewn  affirmatively 
that  they  entered  into  a  contract  to  share  the  liability  incurred 
Viy  the  trustees  under  the  lease,  and  this  is  a  question  of  fact  which 
the  plaintiffs  must  prove.  The  plaintiff^s  conti»nd  that  the  mere 
fact  of  these  persons  becoming  members  and  using  the  club 
premises  is  evidence  that  they  entered  into  such  a  contract. 

The  first  thing  to  ascertain  in  determining  the  liabilities  of  new 
members  is  to  see  y\  hat  the  rules  of  the  club  thouiselves  contain  on 
the  subject  of  the  members*  liabilities.  If  the  rules  expressly 
provided  that  new  members  were  to  indemnify  the  officer??  of  the 
club  against  all  liabilities,  both  past  and  present,  incurred  on 
behalf  of  the  club,  then  of  course  new  members  would  be  liable 
on  this  contract,  but  there  is  nothing  in  the  rules  dealing  with 
the  matter.  Had  the  rules  disclosed  the  existence  of  this  lease 
and  provided  that  each  member,  on  becoming  a  member,  became 
liable  to  indemnify  the  trustees  against  the  rent  payable  under 
the  lease,  then  there  would  be  evidence  that  the  members  entered 
into  a  contract  with  the  trustees  to  indemnify  them  by  the  fact 
of  their  becoming  members.  Or  possibly,  if  there  was  no  mention 
of  the  lease  in  the  rules,  but  the  fact  of  the  existence  of  the  leaae 
had  been  brought  to  the  notice  of  the  members,  and  the  lease  had 
been  terminable  at  will,  it  might  be  that  the  silence  of  members 
might  be  taken  to  be  an  implied  request  to  the  trustees  to  continue 
the  lease  on  their  behalf.  Here  the  lease  was  for  ten  years  certain, 
and  the  whole  liability  had  been  incurred  before  these  persons 

(I)  2  M.  &  W.  172.  •       (2)  9  N.S.W.  L.R.  ."^91. 
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became  members.      It  is  not  easy  to  see  what  their  supposed        1898. 

contract,  could  have  been:   was  it.  a  contract  to  pay  an  aliquot   Perpetuai. 

part  of  the  rent  ?  or  a  contract  to  become  jointly  and  severally    *^  lto.      * 

liable  with  the  trustees  ?  or  a  contract  to  pay  a  share  with  solvent    .  ,p  ^- 

members  ?     There  is  nothing  in  the  rules  to  call  attention  to  any 

liability   other   than   the    payment    of    entrance    fee   and  sub-      ^"^'  ^^" 

scription  specifically  mentioned,  and  although  it  might  have  been 

shewn  that  the  members  had  in  fact  agreed  to  take  a  share  of  the 

liability,  no  such  case  has  been  made  on  these  pleadings,  and  I 

do  not  think  that  there  was  any  implied  contract  to  take  such  a 

liability.     It  was  ingeniously  contended  that  there  might  be  a 

liability  outside  of  contract  arising  from  the  relation  of  trustee 

and  cestui  que  triist,  and  the  right  of  the  trustees  to  be  indemnified ; 

that  as  the  members,  in  the  event  of  the  club  being  wound  up, 

and  of  there  being  surplus  assets  arising  from  the  sale  of  the  lease, 

woald  be  entitled  to  such  surplus,  so  they  would  be  liable  for  any 

loss.    If  that  is  so,  then  the  liabilities  of  members  inter  ae  to 

their  own  trustees  must  stand  on  a  very  different  footing  to  that 

of  members  to  outside  creditors,  which  is  only  one  of  principal 

and  agent.     That  distinction  was  suggested  but  did  not  meet  with 

approval  in  the  SL  James'  Gluh  C(ise  (1),  where  Lord  Leonards, 

LC,  adu\  at  p.  890 :     '*  It  was  also  contended  that,  though  not 

liable  to  third  persons,  the  members  are  liable  inter  se.     There  is 

the  fallacy,  they  are  not  liable  except  to  the  extent  to  which  they 

have  aj^reed  to  be  so."     We  therefore  come  back  to  the  question 

whether  there  was  any  agreement  to  take  the  liability,  express  or 

implied.     How  can  the  mere  fact  of  using  the  club  premises  and 

the  payment  of  a  subscription  amount  to  an  agreement  to  pay 

rent?    It  was  contended  that  the  liability  would  arise  from  an 

equity  outside  of  contract,  and  reliance  was  placed  on  the  language 

of  Owen,  C.J.  in  Eq.,  in  the  case  of  Tooltey  v.  McCulla  (2),  where 

he  stated  "  that  the  doctrine  of  contribution  does  not  depend  upon 

contract  but  upon  general  principles  of  equity,  and   is  not  an 

incident  of  suretyship  alone." 

These  words,  if  divorced  from  their  context  and  pressed  in  their 
literal  sense,  would  give  colour  to  such  a  contention.  But  what 
I  think  his   Honour    meant   in   that  case  was   to   distinguish 

(1)  2  De  O.  M.  &  O.  383.  *  (2)  10  N.S.W.  L.R.  Eq.  264. 
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1898.        between  express  and  implied  contracts.     If  the  facts  of  that  ease 

Pbrpbtual  are  considered,  it  will,  I  think,  be  seen  that  there  was  no  express 

'^^^D.  ^  *  contract  of  indemnity,  but  that  from  the  conduct  of  the  parties  a 

''•  contract  of  indemnity  was  to  be  implied.     Whether  you  call  it 

an  implied  contract  or  a  liability  arising  on  a  general  principle  oi 

C.J.  Eq.      equity,  independently  of  contract,  seems  to  me  a  mere  matter  of 

language.     In  that  case  a  shareholder  had,  at  a  general  meeting 

of  a  company,  moved  the  adoption  of  a  report  and  balance  sheet 

containing  a  statement  of  liabilities,  and  it  was  held  that  he  had 

ratified  the  action  of  the  directors  and  made  himself  liable.    My 

decision  then  is  that  the  mere  fact  of  these  two  members  joining 

the  club   and   paying   their   subscriptions  and   using   the  club 

premises,  does  not  make  them  liable  upon  the  previous  contracts 

of  the  committee.   I  therefore  dismiss  the  suit  with  costs  as  against 

these  two  defendants,  but  without  prejudice  to  any  right  the 

plaintiffs  may  have  against  members  of  these  two  classes  other 

than  the  two  defendants  on  different  facts. 

Evidence  was  then  taken  as  aoainat  the  other  defendants. 

Pilcher,  Q.C.,  and  Rich  (Foster  with  them),  for  the  plaintiffs. 
The  plaintiffs  have  only  to  establish  a  certain  state  of  facts,  from 
which  the  Court  can  draw  inferences,  and  on  those  inferences 
being  drawn  the  law  imposes  the  liability. 

Notice  of  the  meeting  of  Slst  August,  1887,  was  sent  to 
members,  and  if  that  Jiieeting  was  valid  the  resolutions  then 
passed  bind  the  club:  Rule  18.  Advertisements  are  not  neces- 
sary if  notice  is  given.  The  resolutions  passed  on  14th  October, 
1887,  are  valid.  Proxies  are  evidence  of  consent,  by  the  person 
giving  them,  to  what  was  done  at  the  meeting. 

The  meeting  of  the  9th  December,  1S87,  was  sufficient  to  bind 
those  present;  no  doubt  a  (juorum  was  not  present,  but  the 
meeting  of  the  1 3th  January,  1888,  was  a  valid  meeting,  and 
unanimously  adopted  the  minutes  of  9th  December,  1887,  which 
is  equivalent  to  going  through  the  form  of  re-passing  them :  In 
re  North  Sydney  Investment  &  Tramway  Co.  Ltd.  (I);  In  re 
Johanneslnirg  Hotel  Co.  (2).  The  club  then  made  itself  a  party 
to  a  contract  to  which  it  was  not  a  party  before.     No  lease  ha<l 

(1)  16  N.S.VV.  L.H.  E(j.  252.  (2)  [1891]  1  Ch.  119, 
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been  taken  in  January,  and  any  member  disapproving  could        1898. 
have  said  so:  Aahurst  v.  Mason  (1);  Doubleday  v.  Muskett  (2).    Pebfstual 
A'Beckett  directly  took  part  in  all  the  transactions,  and  Fesq,        ltd.      ' 
by  adopting  the  resolutions  of  the  9th  December,  1887,  on  13th   ^»jjg^g„ 
January,  1 888,  is  in  the  same  position  as  A'Beckett.    Resignation 
does  not  get  rid  of  the  liability :  Parr  v.  Bradbury  (3) :  Rule 
38  of  July,  1 888. 

Bnrne  is  liable  by  ratification.  He  did,  in  fact,  agree  to 
indemnify,  and  made  representations  by  acts  and  conduct  that 
estop  him  from  now  saying  the  lease  does  not  belong  to  the  club : 
Wclmershxiusen  v.  GuUick  (4) ;  Deriyig  v.  Earl  of  Winchelsea  (5) ; 
Chippendale*8  Case  (6) ;  BoLah  v.  Hyham  (7). 

The  trustees  are  entitled  to  consider  that  existing  members 
authorised  them  to  take  the  lease.  This  is  a  different  case  from 
the  defendant  Henderson's,and  falls  within  the  principle  of  trustee 
and  cestui  que  trust  There  must  be  an  inference  that  rooms 
were  added  to  the  club  on  some  sort  of  tenure,  and  members 
would  and  must  have  known  what  the  tenure  was :  Whittaker 
V.  Kershaw  (8) ;  In  re  St  Jaraes  Club  (9).  All  who  concurred 
in  expenditure  might  be  liable,  and  Burne  not  only  concurred 
but  was  a  party  to  dealing  with  the  lease :  De  Launey  v.  Strick- 
land (10)]  Cheeseborough  v.  Wright  (11);  Mount  Cashel  (Earl  of) 
V.  Barber  ( 1 2);  Spottiswood's  Case  (13).  Acts  ultra  vires  director  of 
companies  can  be  assented  to  and  ratified  by  the  shareholders  so  as 
to  validate  them,  and  shareholders  acting  so  as  to  make  themselves 
liable  may  be  estopped  :  Everett  <k  Strode,  p.  388  ;  Challis*  Case 
(14);  Irvine  v.  Union  Bank  of  Australia  (16);  Lydl  v.  Ken- 
nedy (16) ;  Bolton  Partners  v.  Lambert  (17) ;  Ex  parte  Badman 
and  Ex  parte  Bosanquet  ( 1 8). 

(1)  20  Eq.  225.  (10)  2  Stark.  1 16. 

(2)  7  Bing.  110.  (11)  28  Bear.  283. 

(3)  1  T.L.R.  285.  (12)  14  G.B.  53 ;  23  L.J.  C.P.  43. 

(4)  [1893]  2  Ch.  523.  (13)  6  De  6.  M.  &  6.  345. 

(5)  1  Cox  318.  (14)  6  Ch.  286. 

(6)  4  De  G.  M.  &  G.  19.  (15)  2  A.C.  366. 
17)  2  P.W.  453.  (16)  14  A.C.  437. 

(8)  45  Ch.  Div.  320.  (17)  41  Ch.  Div.  295. 

(9)  2  De  G.  M.  &  G.  389.  (18)  45  Ch.  Div.  16. 

N.8.W.R.,  VoL  XIX.,  Eq.  Q 
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1898.  They  also  referred  to  Carr  v.  L.  &  N.W.R  (1);    Raggeit\. 

Perpetual  Musgrave   (2);    Toohey    v.  McCvZla    (3);    Ex  paii;e  Ford  {^). 

TRtTSTEB  Co 

Lto^     '*  The  plaintiffs  ask  for  a  decree  as  in  Minnett  v.  Lord  Talbot  (5). 

A'Bkckett.  Lingev,  for  the  defendant  A' Beckett  and  those  whom  he 
represented.  A'Beckett  personally  knew  of  the  lease,  bat  he  is 
sued  as  representing  a  class :  Paragraphs  40,  41  of  the  statement 
of  claim  order  of  May  25th,  1897;  Commisaioners  of  Sewers  \. 
Oellatly  (6).  Authority  was  given  to  Paling,  not  by  A'Beckettas 
an  individual,  but  as  a  member,  and  the  plaintiffs,  after  suing 
A'Beckett  as  a  member,  now  attempt  to  give  evidence  s^aiast 
him  personally.  The  fact  of  being  a  committeeman  imposes  no 
liability,  as  the  committee  had  no  authority  as  such.  The  dele- 
gation was  direct  from  the  general  meeting  to  Lauchauma 

If  A'Beckett  is  held  liable,  costs  should  not  be  given  against 
him  personally.  Paling  neglected  his  rights,  and  by  his  negli- 
gence has  increased  defendants'  liability  if  it  exists.  Costs  should 
be  dealt  with  as  in  an  administration  suit,  or  added  to  the  debt 

Hanhury  Daviea,  for  the  defendant  Fesq  and  those  whom  he 
represented.  Fesq  is  sued  as  a  member  of  a  class.  Plaintiffs 
have  not  proved  that  the  club  authorised  Paling  to  take  the  lease: 
Flemyng  v.  Hector  (7).  The  club  could  only  speak  by  general 
meeting,  and  if  they  were  not  properly  convened  Paling  acted  at 
his  own  rink.  There  was  no  advertisement.  Rule  18:  Ashurst 
V.  Mason  (8);  Cambrian  Peat  <k  Fud  Co,,  Liraited  (9);  Rams- 
kill  V.  Edwards  (10).  Hearing  minutes  read  is  only  notice  of 
acts  by  six  individuals,  not  acting  as  members,  and  Fesq  could 
have  disregarded  them.  No  meeting  of  the  club  was  called  to 
acquaint  members  with  the  terms  of  the  lease. 

Knox,  for  the  defendant  Bume  and  those  whom  he  represented. 
No  evidence  should  have  been  admitted  of  anything  that  hap- 
pened after  1 2th  July,  1 888.     Even  if  Bume  personally  ratified 

(1)44   L.J.   C.P.    113;    L.R.  10    ^    (5)  L.R.  Ir.7  Ch.  409. 
C.P.  307.  (6)  3  Ch.  Div.  610. 

(2)  2  C.  A  P.  556.  (7)  2  M.  &  W.  183. 

(3)  10  N.S.VV.  L.R.  Eq.  264.  (8)  90  Bq.  225. 

(4)  16  Q.B.D.  305.  (9)  23  W.E.  405  ;  31h.T,  773. 

(10)  31  Ch.  Div.  100. 
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under  seal,  on  the  pleadings  I  claim  to  argue  on  behalf  of  anyone        1898. 

in  the  same  class.     The  only  ground  on  which  it  is  sought  to    Pbrpbtual 

charge  Bume  is  that  he  was  a  member  on  12th  July,  1888.     He  '^^^*  ^°" 

cannot  now  be  charged  as  an  individual.     To  prove  ratification  ^' 

the  plaintiff  must  prove  ratification  by  the  club,  and  not  by 

Burne  personally,  but  as  a  member.     The  principal  is  the  club, 

and  not  individual  members.     Bume's  individual  ratification  does 

not  make  him  liable  unless  the  plaintifis  shew  the  club  ratified. 

Lauchaume's  appointment  must  be  shewn  to  be  ratified  by  the 

club:  Annual  Practice  [1898]  p,  354.     Defendants  must  have 

a  common  interest.     The  order  of  25th  May,  1897,  stands,  and 

plaintiffs  must  suimit  that  Burne  has  a  common  interest  with  all 

in  his  clas&     If  he  is  liable,  they  must  be.     All  evidence  against 

Bume  must   be  against   his   class.     Personal    acts    cannot  be 

admitted.     Even  if  the  evidence  is  admitted,  it  does  not  prove 

ratification  by   Burne,  either  individually  or  as  representing  a 

class,  as  Bume  could  not  ratify  in  ignorance  of  material  facts, 

and  until  this  suit  was  instituted  there  was  no  evidence,  and  no 

one  knew  that  the  meetings  were  informal.     He  did  not  know 

that  all  the  members  of  the  club  were  not  bound  by  the  lease. 

To  rely  on  Burne's  acts  of  ratification,  plaintiffs  must  prove  that 

he  knew  the  meetings  were  informal.     Knowledge  is  necessary 

before  ratification  can  exist :  Spackman  v.  Evans  ( I ) ;  Holdaijuorth 

V.  Evans  (2).     There  is  no  evidence  to  shew  that  Bume  knew  the 

trostees  were  under  a  personal  liability  for  the  lease.     What  he 

did  he  did  in  ignorance  of  the  fact  that  the  trustees  were  not 

authorised  by  the  club :  Evans  on  Principal  and  Agent,  p.  74, 

There  was  no  consideration  afterwards  for  Burne  taking  any 

liability  whatsoever.     The  fact  of  alteration  of  the  premises  was 

not  notice  of  the  terms  of  the  lease.     Up  to  July  12th  Burne  had 

in  no  way  authorised  the  lease,  and  on  the  pleadings  he  is  charged 

as  being  liable  by  reason  of  membership  on  that  date.     It  is  also 

contended  that  resignation  does  not  release  from  liability;  if 

Bume  had  resigned  on  July  14th  in  consequence  of  the  speeches 

at  the  banquet,  he  could  still  be  liable  if  plaintiffs'  contention  is 

correct.    The  plaintiffs  do  not  on  the  pleadings  raise  the  question 

(1)  L.B.  3  H.L.  171.  (2)  L.R.  3  H.L.  263. 

Q2 


192  OASES  IN  EQUITY.  IN.  S.  W.K. 

^^^'       of  previous  authority  or  subsequent  ratification,  and  the  Court 
Pbbfetual  must  deal  with  Burne  as  representing  a  class  only. 

I/TD.  Burne  was  not  present  on  13th  January,  and  no  authority  has 

A'Bbokett.  heen  cited  to  shew  that  the  Court  will  not  permit  an  absent 
member  from  taking  the  fullest  advantage  of  any  deviation  from 
the  rules.  Confirmation  of  minutes  is  a  recognition  only  by  a 
subsequent  meeting  that  the  transactions  of  the  previous  meeiinj^ 
are  correctly  recorded  in  the  minute  book.  The  case  of  AshtLrst 
V.  Mason  (1)  decides  that  a  person  present  at  a  meeting  at  which 
the  minutes  are  read  has  notice  of  what  was  transacted  at  that 
meeting.  It  is  not  an  authority  to  shew  that  the  transactions  of 
the  second  meeting  validated  those  of  the  first  meeting.  It  the 
proceedings  of  13th  January  do  not  bind  absent  members,  then 
they  cannot  be  liable  until  July  13th,  and  all  evidence  after  that 
date  is  inadmissible  unless  it  is  shewn  that  acts  were  done  by 
members  with  the  knowledge  that  by  doing  such  acts  they  were 
taking  a  liability  they  had  not  before.  The  St  James*  Club  Case 
(2)  shews  that  the  only  relation  existing  is  that  of  principal  and 
agent. 

For  the  doctrine  of  estoppel  to  apply  it  must  be  shewn  that 
Burne  induced  Paling  to  alter  his  position  to  his  own  detriment 
by  false  statements :  Carr  v.  L.  Jk  N,  W,  BxiUvxiy  (3).  Paling 
knew  all  the  facts,  and  the  doctrine  of  estoppel  must  fail.  There 
is  no  evidence  to  shew  that  Burne  induced  Paling  to  alter  his 
position.  Paling  must  be  presumed  to  know  the  rules :  Raggett 
V.  Musgrave  (4).  Burne  never  concurred  in  incurring  the  liability. 
Ratification  must  be  by  the  principal,  i.e.,  all  the  members  of  the 
club.     One  member  individually  cannot  ratify. 

In  the  cas3  of  Ramskill  v.  Edwards  (5)  the  defendant,  by 
signing  a  cheque,  adopted  in  deed  what  he  protested  against  in 
words.  He  also  referred  to  Bowstead's  Digest  of  Agency  (Articles 
27,  28) ;  Chippendale's  Case  (6) ;  HaUmarJce's  Case  (7) ;  Com- 
weLVs  Case  (8). 

Pitcher  in  reply.  The  plaintiffs  are  entitled  to  pix)ve  Bume 
liable  in  any  way  they  can,  and  any  member  of  his  class  can  apply 

(1)  20  Eq.  225.  (5;  31  Ch.  Div.  100. 

(2)  2  De  G.  M.  &  G.  383.  (6)  4  De  G.  M.  &  G.  19. 

(3)  44  L.J.  C.P.  113;  L.  W.  10.C.P.307.  (7)  9  Ch.  Div.  329. 

(4)  2  C.  &  P.  566.  (8)  [1894]  2  Ch.  392. 


VOL  XIX.]  CASES  IN  EQUITY.  193 

1898. 


by  sainmons :  Annual  Practice  ([1898]  354) ;  Watson  v.  Cane  (1);  _ 

Fraser  v.  Cooper  (2) ;  May  v.  Newton  (3).     Burne  had  the  minute  xruotbk^Co 

book  before  him  and  must  have  had  knowledge :  Spachman  v.        I/td. 

Evans  (4) ;   Aahurst  v.  Mason  (5) ;    Pfioaphate  of  Lime  Co.  v.   a'Sbckbtt. 

Green  (6) ;  Bruce  on  Ultra  Vires  (3rd  Edit.  p.  33) ;   Sargent  v. 

Wd)ster  (7).      The  committee  could  not  have  appropriated  the 

club  funds  for  rent  unless  the  premises  had  been  legally  taken  for 

the  club  in  accordance  with  the  rules,  or  by  the  members  adopting 

the  transaction.     The  committee  are  not  mere  servants  of  general 

meetings.     Fesq  admits  he  was  a  member,  and  this  can  only  be 

by  the  meeting  of  13th  January  validating  the  proceedings  of  9th 

December :  3x  parte  Ford  (8). 

Cur,  ad,  wit. 

On  27th  October  the  following  judgment  was  delivered  by  Oct,  27. 

A.  H.  Simpson,  C.J.  in  Eq.  (After  referring  to  the  facts  and 
rales  already  set  out,  his  Honour  continued).  With  regard  to  the 
validity  of  general  meetings  prior  to  the  I2th  July,  1888,  Mr. 
Comillon,  who  was  managing  secretary  from  May,  1887,  to  the 
24th  November,  1887,  inclusive,  and  who  left  the  club  on  the  1st 
January,  1888,  but  was  acting  secretary  from  the  29th  September 
onwards,  gave  evidence  that  in  every  case  of  meetings  held  while 
he  was  secretary  he  posted  notices  to  all  members  some  days 
beforehand,  stating  the  date  of  the  meeting  and  the  objects  for 
which  it  was  called.  Mr.  Van  de  Velde  states  that  he  was 
appointed  secretary  on  the  18th  November,  1887,  and  he  sent 
out  notices  to  all  members  of  the  club  of  the  meeting  of  the  9th 
December,  1887,  and  that  of  the  13th  January,  1888.  There  is 
also  evidence  that  notices  of  meetings  and  all  important  resolu- 
tions passed  by  general  meetings  were  posted  up  upon  a  notice 
board  in  a  conspicuous  position  in  the  most  frequented  room  in 
the  club. 

As  regards  the  number  of  members  of  the  club  in  the  years 
1887  and  1888,  the  book  containing  the  list  of  the  uiembei-s  has 
unfortunately  been  lost.     Mr.  Comillon  stated  that  in  the  year 

(1)  17  Ch.  Div.  19.  (5)  20  Eq.  225. 

(2)  21  Ch.  Div.  718.  (6)  L.R.  7  C.P.  43. 
•      (3)  34  Ch.  Div.  349.  (7)  3  Meto.  497. 

(4)  L.R.  3,  H.U  221.  (8)  16  Q.B.D.  307. 
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1898.        1887  there    were   about   sixty   members,   but   he   subsequently 
PsRPKTUAL  corrected  tins  by  saying  that  there  were  not  more  than  fifty  on 
^^Ltd.^"  ^^^  ^^^^  August,  1887, not  counting  honorary  members. 

^'  It  appears  from  the  evidence  of  Mr.  Lauchaume  that  a  meeting 

A.  JSBCK  K'l'i'. 

was  held  on  the  3rd  May,  1888,  at  which  only  ten  members  were 
C.J.  Eq.  present,  and  as  they  were  not  suflScient  to  form  a  quorum,  the 
meeting  was  postponed  for  a  week.  There  must,  therefore,  have 
been  more  than  sixty  members  on  the  8rd  May,  1888.  On 
the  above  evidence  it  appears  to  me  there  were  sufficient 
members  present  to  form  c^  quorum  at  the  meetings  of  the  3 1  si 
August,  1887,  the  14th  October,  1887,  and  13th  January,  1888, 
but  there  was  not  a  quorum  at  the  nieeting  of  the  9th  December, 
1887. 

As  regards  the  notices,  I  think  the  evidence  shews  that  sufficient 
notices  were  sent  of  these  meetings,  though  it  does  not  appear 
that  any  advertisement  was  inserted  as  required  by  Rule  18. 
No  objection,  however,  was  taken  to  the  absence  of  the  adverti.se- 
ment,  and  I  must  now  hold  that  this  irregularity  was  cured  by 
acquiescence. 

In  cases  of  partnership,however  clear  or  stringent  the  provisions 
of  the  partnership  deed  may  be,  the  parties  may  shew  ^by  their 
conduct  that  they  have  tacitly  agreed  to  waive  or  alter  them. 
A  striking  instance  of  this  occurred  in  Pilling  v.  Pilling  (1),  and 
I  see  no  reason  why  the  same  rule  should  not  apply  to  members 
of  a  club. 

Such  being  the  position  of  things  on  the  12th  July,  1888,  when 
the  lease  was  executed  and  possession  taken,  the  next  point  to  be 
considered  is  what  is  the  law  applicable  to  the  subject  ?  It  is 
clear  that  a  club  is  not  a  partnership,  and  if  liabilities  are  to  be 
fastened  upon  any  of  its  members,  it  must  be  by  reason  of  the 
acts  of  those  members  themselves  or  by  reason  of  the  acts  of  their 
agents,  and  the  agency  must  be  made  out  by  the  person  who  relies 
on  it,  for  none  is  implied  by  the  mere  fact  of  association  :  Linidley 
on  Partnership  (5th  Edit.  p.  60).  Where  the  rules  were  substan- 
tially the  same  as  in  this  club,  it  was  held  that  the  committee 
had  no  power  to  pledge  the  credit  of  members :  Flemyng  v.  Hector 
(2);  unless  they  were  authorised  to  do  so  :  Todd  v.  Emley  (3). 

(1)  3  De  G.  J.  &  8.  162.  (2)  2  M.  &  W.  172. 

(3)  7  M.  &  W.  427. 


r. 
A'Beckstt. 
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Where  the  funds  are  insufficient  to  carry  out  the  purposes  of        1808. 
the  club,  the  proper  course  is  for  the  committee  to  call  a  general    Pkrpetual 
meeting  and  expose  the  state  of  the  club,  and  call  upon  the  society      ^^ltd.      ' 
to  support  them.     As  pointed  out  by  Lord  Abinyer  in  Flemyng  v. 
Hector  (1) :  "  It  is  very  well  known  that  in  many  of  these  recent 
establishments  great  expense  has  been  incurred  by  building,  and     C.J.  Eq. 
though  the  committee  may  have  signed   the  contracts  for  the 
buildings,  yet  it  has  always  been  done  after  a  general  meeting  and 
the  sense  of  the  club  has  been  taken  upon  it,  for  you  cannot 
suppose  that  they  would  pledge  their  own  credit  to  pay  the 
builder's  bill." 

The  real  question  therefore  is  :  "  Did  the  defendants  authorise 
the  trustees  to  enter  into  the  lease  ? "  :  Todd  v.  Emley  (2).  The 
authority  may  be  expressed  or  implied  from  the  acts  of  the 
parties  sought  to  be  charged,  and  may  be  given  at  the  time  or 
by  subsequent  ratification :  De  Launey  v.  Strickland  (3) ;  Earl 
of  Mount  Cashel  v.  Barber  (4).  The  question  therefore  is  really 
one  of  fact,  and  when  the  principle  is  once  settled  the  citation  of 
cases  is  not  of  much  assistance.  In  the  Common  Law  Courts 
the  question  usually  arises  in  an  action  by  the  creditor  against 
the  alleged  principal.  In  this  case  the  creditors  (the  lessors)  can 
only  sue  the  lessees,  the  contract  being  under  seal ;  but  the  right 

of  the  lessees  to  be  indemnified  by  their  principals  is,  I  apprehend, 

* 

the  same  as  if  the  principals  could  be  made  directly  liable  to  the 
creditors.  In  the  tbt.  James*  Club  GoHe  (5)  it  was  contended  that 
although  there  might  not  be  sufficient  evidence  to  make  the 
members  directly  liable  to  the  creditors,  they  might  be  liable  to 
indemnify  the  committee.  On  this,  Lord  SL  Leonard,  L.C.,  says 
at  p.  390 : — "  It  was  also  contended  that  though  not  liable  to 
third  persons  the  members  are  liable  inter  ae;  They  are  not 
liable  except  to  the  extent  to  which  they  agreed  to  be  so  " :  see 
also  Earl  of  Mount  Gashel  v.  Barber  (6). 

In  other  cases  the  obligation  to  indemnify  the  agent  or 
trustee  is  said  to  rest  upon  an  equity  outside  the  contract :  Ex 

(1)  2  M.  &  W.  at  p.  182.  (4)  14  G.B.  53. 

(2)  8  M.  &  W.  505.  (5)  2  De  G.  M.  k  G.  383. 

(3)  2  Stark.  416.  (6)  14  C.B.  69. 
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18©8.       parte  Chippendale  (1);  Toohey  v.  McCuUa  (2).    The  inconsistency 

Pbrfetual   between   these  two  statements   is  apparent  only.     What  the 

^  Ltd   ^  '  Judge  in  each  case  was  pointing  out  was  that  the  liability  is  not 

^  ,^  ^'-  necesscudly  based  on  express  contract,  but  may  rest  on  the  acts 

A  Beokbtt. 

of  the  parties,  and  it  seems  to  me  to  be  merely  a  verbal  difference, 
C.J.  £q.  whether  it  is  said  to  rest  on  an  equity  arising  out  of  conduct  or 
on  an  agreement  to  be  implied  from  conduct.  It  is  sufficient  to 
adopt  the  words  of  Jesael,  M.I?.,  in  Jervis  v.  Wolfestan  (3).  at  p. 
24  :  "I  take  it  to  be  a  general  rule  that  when  persons  accept  a 
trust  at  the  request  of  another,  and  that  other  is  a  cestui  que 
iTust,  he  is  personally  liable  to  indemnify  the  trustees  from  any 
loss  acci*uing  in  the  due  execution  of  the  trust." 

It  is  immaterial  to  consider  whether  or  not  the  meetings  of 
the  31st  August,  1887,  and  14th  October,  1887,  were  properly 
convened,  as  nothing  was  done  at  either  of  these  meetings  which, 
in  my  opinion^  bound  either  the  club  or  the  members  present  to 
take  the  lease.  The  resolution  passed  at  the  first  of  those 
meetings  did  not  commit  the  club  to  any  liability  beyond  the 
expense  of  the  advertisements,  and  the  lOZ.  for  the  plan  and 
estimates ;  and  I  do  not  think  I  can  treat  the  resolution  passed 
at  the  meeting  of  the  1 4th  October  as  doing  more  than  giving 
authority  to  the  committee  to  treat,  but  not  authority  to  bind, 
the  club  by  a  contract.  It  is  immaterial  also  whether  the 
meeting  of  the  9th  December  was  properly  convened  or  not,  as 
no  quorum  was  present,  but  the  meeting  purported  to  pass  the 
resolution  entrusting  the  matter  of  the  lease  to  trustees. 

At  the  meeting  of  the  13th  January,  1888,  which  seems  to  me  to 
have  been  duly  convened, fourteen  persons  were  present,  including 
the  defendants  A'Beckett  and  Fesq,  and  the  secretary  read  the 
minutes  of  the  last  meeting,  which  were  unanimously  adopted  or 
confirmed.  I  think  that  Mr.  A'Beckett,  and  the  other  persons 
who  were  present  at  the  meeting  of  the  9th  December,  1887,  are 
liable.  I  think  that  Mr.  Fesq,  who  was  present  at  the  meeting 
of  the  13th  January,  1888,  is  also  liable.  As  the  minutes  of  the 
previous  meeting  were  read,  the  members  present  must  be  taken 
to  have  known  that  there  was  no  quorum  at  the  meeting  of  the 

(1)  4  De  G.  M.  &  G.  19.  (2)  10  N.S.W.  L.R,  £q.  264. 

(3)  18  Eq.  18. 


VOL.  XIX.]  CASES  IN  BQlJlT^.  l97 

9ih  December,  1887,  consequently  any  resolution  passed  at  that        1S98. 

meeting  was  of  no  effect.     I  can  only  interpret  the  adoption  or   pkbpstcal 

confirmation  of  the  minutes  as  meaning  that  the  meeting  of  the  Tau^wt  Co., 

13th  January  desired  to  validate  what  the  meeting  of  the  9th  ^' 

December  purported  to  do.    This  seems  to  me  borne  out  by  the 

fact  that  only  in  this  way  can  Mr.  Fesq  be  regarded  as  a  duly     ^•"^-  ^• 

elected  member  of  the  club.     I  do  not  lay  any  stress  on  the  word 

''  adopted,"  as  I  see  that  the  French  word  adopti  is  apparently 

used  throughout,  and  is  sometimes  translated  "adopted"  and 

sometimes   *'  confirmed."     At  all  events,  Mr.  Fesq  must  have 

known  on  the  18th  January,  1888,  what  the  meeting  of  the  9th 

December  purported  to  do,  and  I  think  that  his  presence  at  the 

meeting  of  the  18th  January,  taken  in  conjunction   with  his 

subsequent  conduct,  is  sufficient  to  bind  him.    After  the  13th 

January,  1888,  he  continued  to  use  the  club  both  before  and 

after  the  12th  July,  1888,  and  never  raised  any  objection  to  the 

trustees  taking  or  holding  the  lease  on  behalf  of  the  club.    It  is 

true  that  he  resigned  in  February  or  March,  1889,  but  such 

resignation  could  not  exonerate  him  from  an  existing  liability. 

The  same  reasoning  would,  of  course,  apply  to  all  members  who 

were  present  and  subsequently  ratified  in  the  same  way  what 

was  done  at  the  meeting  of  the  13th  January,  1888. 

As  regards  Dr.  Bume  and  the  other  members  who  were  not 
present  at  that  meeting,  I  do  not  think  I  can  hold  them  bound 
by  what  took  place  at  that  meeting  in  the  absence  of  subsequent 
ratification.  The  erection  of  new  buildings,  or  the  taking  a  lease 
of  new  buildings  at  a  high  rent,  is  a  matter  outside  the  ordinary 
business  of  the  club's  aJBTairs,  and  even  if  the  notice  of  the  meeting 
stated  that  the  meeting  would  be  asked  to  adopt  the  resolution 
informally  carried  at  the  previous  meeting,  and  set  out  such 
resolutions,  which  I  cannot  assume  to  be  the  case,  I  do  not  think 
a  majority  at  such  meeting  could  commit  absent  members  to 
what  might  be  a  very  large  liability.  The  case  against  Dr. 
Bume  and  the  other  members  who  were  not  present  on  the  13th 
January,  1888,  must  therefore  rest  on  subsequent  ratification. 
Up  to  the  12th  July,  1888,  there  does  not  appear  to  be  any 
distinct  evidence  of  ratification  against  Dr.  Bume  other  than  the 
fact  that  he  frequently  used  the  club,  and  that  be  must  have 
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1898.        been  aware  that  additions  were  to  be  made  to  the  club,  and  th&t 

PERPiETnAL  these  additions  were  being  carried  out.     On  the  21st  June,  1889, 

Ltd.      '  ^^-  Burne  became  a  member  of  the  committee,  and  on  the  28th 

A'Bbckktt    "^^^^^^^y*  ^  ^^0»  ^^  elected  vice-president. 

It  is  quite  clear  from  what  took  place  at  the  general  meetings 
C.J.  Eq.      ^f  ^j^^  2^j.j^  ^^j  ^j^^  2^^j^  j^^^^  ^gg^^  ^^j  j^^^  ^j^^  reports  and 

balance  sheets  which  have  been  put  in  evidence,  that  during  tbe 
year  1890  Dr.  Burne  was  fully  aware  of  the  financial  position  of 
the  club,  and  the  diflBculty  of  meeting  the  rent  of  the  club 
premises. 

At  the  committee  meeting  of  the  6th  December,  1890,  at  which 
Dr.  Burne  was  present,  the  indemnity  to  the  trustees  of  the  club 
was  discussed. 

At  the  general  meeting  of  the  22'nd  January,  1891,  at  which 
Dr.  Burne  was  present,  an  offer  from  Mr.  Rowley  was  made  to 
take  over  the  lease,  and  after  considerable  discussion  a  resolution 
was  carried  that  the  trustees  and  the  committee  of  the  Cercle 
Fran9ais  were  thereby  authorised  to  dispose  of  the  furniture, 
stock,  etc.,  in  the  club  premises  for  the  sum  of  500i.,  together 
with  an  assignment  of  the  lease  of  the  premises  subject  to  the 
lessor's  consent,  and  the  meeting  was  adjourned  until  the  iSOth 
January. 

At  the  adjourned  meeting  held  on  30th  January,  1891,  Dr. 
Burne  was  chairman,  and  a  resolution  was  carried  that  the  words 
"  or  to  sublet "  should  be  added  to  Mr.  Rowley's  motion  carried  at 
the  last  meeting.  At  a  committee  meeting  held  on  the  10th 
February,  1891,  at  which  Dr.  Burne  was  present,  the  chairman 
read  a  letter  from  Mr.  Rowley,  dated  the  80th  January,  requesting 
the  trustees  and  the  committee  of  the  club  to  put  under  offer  the 
furniture  and  effects  of  the  club  for  the  sum  of  500i.,  and  the  lease 
of  the  premises  occupied  by  the  club  at  the  same  rental  as  then 
paid  or  thereafter  to  be  paid.  A  resolution  was  carried  that  the 
assets  of  the  club  be  put  under  offer  for  14  days  to  Mr.  Rowley 
for  any  company  to  be  formed  by  him,  for  the  sum  of  500i.,  and 
that  the  committee  were  thereby  authorised  to  effect  such  sale 
and  transfer  and  sign  any  documents,  and  that  the  trustees  were 
authorised  to  sub-let  the  house  and  premises  then  held  by  them 
in  trust  for  the  club  at  the  same  rent  to  the  said  George  Rowley 
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or  the  said  company  upon  such  terms  and  conditions  as  they        1898. 
should  think  expedient,  and  to  sign  and  execute  all  necessary    perpetual 
documents  to  eflfect  the  same.     The  secretary  was  also  instructed  Truotkk  Co., 

to  write  to  Mr.  Rowley  informing  him  of  the  effect  of  the  above  v, 

1    .•  A*  Beckett. 

resolution. 

The  club  premises  wore  subsequently  sub-let  to  the  Cosmo-     ^j  j  ^ 
politan  Club  at  the  existing  rental,  and  the  Cosmopolitan  Club 
remained  in  possession  and  paid  rent  up  to  14th  January,  1894. 

From  the  above  evidence  I  can  only  draw  the  inference  that 
Dr.  Bume  ratified  the  action  of  the  trustees  in  taking  the  lease 
on  behalf  of  the  club,  and  that  he  and  all  other  members  in  the 
same  position  as  himself  are  liable  to  indemnify  the  trustees 
against  the  rent  of  the  lease. 

The  decree  will  contain  a  declaration  similar  to  that  in  Minnitt 
V.  Lord  Talbot  (I),  that  the  defendants  A'Beckett,  Fesq,  and 
Bume,  and  all  other  persons  who  were  members  of  the  club  on 
the  12th  July,  1888,  and  who  assented  to  or  subsequently  ratified 
the  action  of  the  trustees  in  taking  the  lease  of  that  date,  are 
bound  to  indemnify  the  late  W.  H.  Paling  and  his  estate  against 
the  rent  payable  under  the  said  lease. 

I  express  no  opinion  as  to  what  constitutes  ratification,  or 
whether  or  not  membership  on  the  12th  July,  1888,  taken  alone 
is  sufficient  to  impose  the  liability.  The  suit  has  been  dismissed 
with  costs  against  the  defendants  Woolcott- Waley  and  Henderson; 
as  the  other  defendants  represent  classes,  I  think  the  plaintiffs' 
costs,  80  far  as  not  already  dealt  with,  and  those  of  the  defendants 
A'Beckett,  Fesq,  and  Burne,  should  be  treated  as  part  of  the  club 
debt,  and  taken  as  added  to  the  amount  against  which  the  plain- 
tiffs are  entitled  to  be  indemnified. 

I  direct  a  reference  to  the  Master  to  ascertain  the  amount  to 
be  raised,  and  what  persons  are  liable  to  contribute  on  the  basis 
of  the  decree.  Time  for  appealing  from  the  judgment  on 
demurrer  to  run  as  from  to-day. 

Reserve  further  consideration  and  further  costs. 

Solicitors  for  the  plaintiffs  :  Ickeraon  &  Ehsworth, 
Solicitor  for  defendants  A'Beckett  and  Fesq :   Alfred'  Horrocks, 
Solicitor  for  defendant  Woolcott- Waley :  J,  8.  Thom. 
Solicitors  for  defendant  Henderson :  Richardson  &  Thompson. 
Solicitor  for  the  defendant  Bume :  W.  H,  Piggott, 

(1)  L.R.  Ir.7Ch.  D.  407. 


200  CASES  IN  EQUITY.  [N.  8.  W.  K 


BOARD  V.  WEEKES  and  Otix£B& 

H'i^l — ReslrairU  against  anticipation — Jieversionary  interest — Trust  to  convey  to  A.^ 
1898.  coupled  with  a  direction  to  trustee  to  retain  and  manage  the  property  for  pay- 

Dec.  6.  12.  "^"^  '^  **^- 

A  testator  by  his  will  derUed  and  bequeathed  the  whole  of  his  realty  and 
Cy.  J,  Eq.  personalty  to  trustees.  He  directed  them  during  such  period  as  they  should  think 
fit  to  receive  the  rents  and  profits  of  the  realty,  and  manage  the  same  as  ii  they 
were  absolutely  entitled ;  to  invest  the  receipts  and  apply  them  in  payment  of 
his  debts,  including  mortgage  debts,  and  from  and  immediately  after  bis  debti 
should  have  been  fully  discharged  to  convey  a  certain  freehold  to  the  testator's 
daughter.  The  will  contained  a  restraint  against  anticipation  of  all  reversionary 
or  expectant  interests  of  any  female  under  the  will. 

HM^  that  so  long  as  the  trustees  were  in  receipt  of  the  rents  and  profits  for 
the  payment  of  the  debts,  the  daughter's  interest  in  the  freehold  was  a  rever- 
sionary interest  within  the  meaning  of  the  restraint  clause. 

Semble :  A  mortgagee  suing  for  foreclosure  of  a  mortgJige  comprising  both  real 
and  personal  property  can  only  recover  six  years'  arrears  of  interest. 

Hbarinq  of  suit. 

This  was  a  suit  for  foreclosure  of  a  mortgage  dated  16th  April, 
1889,  made  between  Phillip  VVeekes  and  the  defendant  Eliza 
Weekes,  his  wife,  of  one  part,  and  the  plaintifi*  of  the  other  part, 
and  duly  acknowledged  by  the  defendant,  whereby  Mr.  and  Mrs, 
Weekes  mortgaged  to  the  plaintiff  the  estate,  right,  title  and 
interest  of  Mrs.  Weekes  of,  in  and  to  all  the  real  and  personal 
estate  given  to  her  under  the  will  of  her  father,  James  Hogg,  to 
secure  payment  of  500L  to  the  plaintiff  on  the  15th  April,  1890, 
with  interest  at  10  per  cent. 

James  Hogg  died  on  the  31st  August,  1886,  having  by  his  will 
appointed  two  of  his  sons  and  Andrew  McGregor  executors  and 
trustees,  and  after  giving  to  his  two  daughters,  Mrs.  Weekes  and 
Mrs.  Hay,  his  jewellery,  furniture,  and  other  household  effects  for 
their  absolute  use  and  benefit  equally,  he  provided,  that,  in  the 
event  of  his  daughter,  Mrs.  Hay,  dying  in  his  lifetime  without 
leaving  lawful  issue  her  surviving  (which  event  happened),  the 
share  in  the  said  household  furniture  and  effects  bequeathed  to 
her  should  become  the  absolute  property  of  the  said  Mra  Weekes; 
and  after  a  bequest  to  his  son,  John  Hogg,  of  the  goodwill  of 
the  business  carried  on  by  the  testator  in  Sussex-street,  Sydney, 
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and  the  assets  and  effects  used  or  employed  in  connection  with  1898. 
the  business,  he  gave  all  the  real  estate  of  every  tenure  and  all  the  Boakd 
personal  estate  and  effects  of  which  he  might  be  seized  or  possessed,  wbekbs. 
or  to  which  he  should  be  entitled  at  the  time  of  his  decease  in 
po&session,  reversion,  remainder,  or  expectancy,  or  over  which  he 
might  have  a  power  of  disposition  by  will,  unto  and  to  the  use  of 
the  trustees  absolutely  upon  the  trusts  in  the  said  will  declared, 
and  after  directing  the  sale  and  conversion  of  his  residuary  personal 
estate,  the  testator  directed  that  his  trustees  should  during  such 
period  as  they  should  think  fit,  collect,  get  in,  and  receive  the 
rents  and  profits  of  the  whole  of  his  real  estate,  and  manage  the 
same  with  the  same  powers  in  that  behalf  as  if  they  were 
absolutely  entitled  thereto,  and  after  authorising  his  trustees  to 
carry  on  the  business  of  lime  merchant  then  carried  on  by  him  at 
Marulan  during  such  period  as  they  should  think  fit,  he  directed 
the  trustees  to  invest  the  moneys  to  arise  from  the  sale  and  con- 
version of  his  personal  estate  together  with  any  ready  money 
which  he  might  have  at  the  time  of  his  death,  also  all  the  rents 
and  profits  of  his  said  real  estate,  and  the  income  to  arise  from 
the  carrying  on  of  the  said  Marulan  business,  and  he  declared 
that  the  trustees  should  stand  possessed  of  the  moneys  directed 
to  be  invested  and  apply  the  same  in  payment  of  his  just  debts, 
funeral,  and  testamentary  expenses  (except  the  debts  which 
might  be  due  in  respect  of  his  Sydney  business),  and  in  paying 
oft  and  discharging  all  principal  and  interest  moneys  which  might 
be  due  by  him  at  the  time  of  his  death,  or  which  might  accrue 
due  after  his  decease  to  any  persons  under  or  by  virtue  of  any 
mortgage  or  other  security  whatsoever  given  or  executed  by  him, 
and  upon  such  principal  and  interest  moneys,  together  with  all 
costs  and  expenses  properly  incurred  being  paid  off  anddischarged, 
the  said  testator  authorised  his  trustees  to  obtain  proper 
discharges  of  the  said  mortgages  or  securities ;  and  from  and 
immediately  after  all  such  his  debts  secured  or  unsecured  shall 
have  been  fully  paid,  discharged  and  satisfied  the  testator  gave 
to  two  of  his  sons  all  the  cattle  and  horses  in  the  said  will 
mentioned  equally  between  them,  and  made  other  specific  bequests 
and  devises  not  material  to  be  here  mentioned.  Among  the  said 
specific  devises  was  a  gift  of  testator's  freehold  land  situated  in 
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1898.        WooUoomooloo,  on  which  were  erected  the  houses  known  as  193 
Board       Palmer-street,  and  10  and   12  Berwick-lane,  upon  trust  to  pay 
Wkkkks      ^^^  rents  and  profits  to  his  daughter,  the  defendant  Mrs.  Weekes, 
or  permit  her  to  receive  the  same  during  her  life,  and  from  and 
after  her  death  in  trust  for  all  or  any  the  child  or  children  of  the 
defendant,  who,  being  a  son  or  sons,  should  attain  the  age  of  21 
years,  or  being  a  daughter  or  daughters  should  attain  that;  age  or 
marry,  if  more  than  one  in  equal  shares  as  tenants  in  common. 
As  to  other  part  of  his  freehold  land  situated  at  WooUoomooloo, 
on  which  were  erected  the  houses  known  as  191  Palmer-street, 
and  21  and  22  Woods'  Lane,  upon  trust  to  pay  the  rents  and 
profits  to  his  daughter,  the  said  Mary  Hay,  or  to  permit  her  to 
receive  the  same  during  her  life,  and  from  and  after  her  death 
in  trust  for  any  child  or  children  of  the  said  Mrs.  Hay  in  the 
same  manner  in  all  respects  as  in  the  case  of  the  children  of  the 
said  Mrs.  Weekes,  and  it  was  provided  that  in  the  event  of  the  said 
Mrs.  Hay  dying  in  the  testator  s  lifetime  without  leaving  lawful 
issue  her  surviving  (which  event  happened)  the  trustees  should 
convey  and  assure  the  said  premises  unto  and  to  the  use  of  the 
said  Mrs.  Weekes  for  her  sole  and  separate  use,  her  heirs  and 
assigns  for  ever ;  and  the  said  testator  directed  his  trustees  to 
stand  seized   and  possessed  of  all  the  residue  of  his  real  and 
personal  property  upon  trust  to  convey  and  assure  or  to  divide 
the  same  equally  between  all  bis  children  who  should  be  living 
at    the   time  of    his   death,   their   respective   heirs,    executors, 
administrators,  and  assigns  absolutely.     The  will  then  contained 
the  following  proviso :  "  Provided  always  and  I  declare  that  every 
estate  or  interest  whether  in  real  or  personal  estate,  and  whether 
absolute  or  limited,  hereby  given  to  or  in  trust  for  any  female 
shall  be  for  her  separate  use  independently  of  any  husband  and 
so  that  in  the  case  of  any  estate  or  interest  given  to  her  for  her 
life  or  any  reversionary  or  expectant  interest  she  shall  not  have 
power  to  anticipate  the  same." 

The  testator  left  no  personal  estate  except  furniture  and  house- 
hold effects.  These  were  handed  to  Mrs.  Weekes,  and  sold  by 
her  husband,  who  received  and  applied  to  his  own  use  the  pro- 
ceeds of  sale.  The  estate  was  heavily  indebted  at  the  testators 
death   for  a  bank  overdraft  and   on   various   mortgages.    The 
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trustees  received  the  rents  and  profits  in  accordance  with  the        1898. 
provisions  of  the  will  until  April,  1896,  and  applied  them  in  pay-       Board 
ing  off  all  debts,  including  mortgage  debts,  and  from  April,  1896,     wkkkes. 
onwards  they  allowed  the  defendant  to  receive  the  rents  of  the 
properties  devised  to  her. 

Phillip  Weekes,  the  husband,  died  in  January,  1897.  The 
interest  on  the  mortgage  was  at  the  date  of  the  suit  in  arrear 
some  8  years. 

Sheppard,  for  the  plaintiff.  The  restraint  against  anticipation 
is  limited  to  the  interest  devised  to  Mrs.  Weekes  directly,  without 
the  intervention  of  trustees. 

The  mortgage  is  at  all  events  good  as  to  191  Palmer-street, 
and  21  and  22  Woods*  Lane,  which  were  equitable  estates  vested 
in  fee  in  possession  in  Mrs.  Weekes.  There  is  a  direction  to 
convey  these  properties  to  Mrs.  Weekes,  which  overrides  the 
restraint :  In  re  Bovm  (1)  ;  In  re  0rey*8  Settlement  (2). 

The  mortgagees  are  not  in  possession  of  the  property,  they  are 
entitled  to  the  ordinary  account  against  the  mortgagor,  and  mere 
notice  to  pay  rent  to  the  mortgagee  does  not  without  more 
amount  to  taking  possession  :  Hickman  v.  Mackin  (3) ;  Towersov, 
V.  Jackson  (4).  The  plaintiff  is  entitled  to  more  than  six  years' 
anears  of  interest  against  the  land  ;  the  mortgage  is  a  mortgage 
of  a  blended  fund  of  realty  and  personalty :  Mellersh  v.  Brovm 
(5). 

Lingen,  for  the  defendant.  Mrs.  Weekes*  interest  under  the 
will  was  wholly  reversionary  until  the  trustees  had  paid  the 
debts,  which  was  not  done  until  long  after  the  mortgage. 

Slieppard  in  reply.     The  trust  for  payment  of  debts  does  not 

pofitpone  the  period  of  vesting ;  GaudeVs  Case  (6) ;  Manning's 

Case  (7);  Garter  v.  Barnard.iston   (8).     The  words  "estate  in 

reversion  or  remainder  on  expectancy  **  are  technical  words,  and 

niust  be  so  construed. 

G,A,V. 

(1)  27  Ch.  D.  411.  (6)  45  Ch.  D.  225. 

(2)  34  Ch.  D.  712.  (6)  Cro.  Eliz.  1,  316. 

(3)  4  H.  &  K.  716.  (7)  8  Coke  96. 

(4)  [1891]  2  Q.B.  484.  (8)  1  P.D.  605. 
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1898.  On  the  12th  December  the  following  judgment  was  delivered 

Board       by 

Werkes.         Simpson,  C J.  in  Eq.     (After  stating  the  facts  of  the  case  as 
above  set  out  his  Honour  continued) — 

Three  points  were  raised  and  argued  : — 

(1)  At  the  date  of  making  the  mortgage  was  the  defendant 
restrained  from  anticipation  as  to  any  of  the  land  comprised  in 
the  mortgage  ? 

(2)  If  not,  can  the  mortgagee  recover  against  the  land  more 
than  six  years*  arrears  of  interest  ? 

(3)  Did  the  mortgagee  go  into  possession  of  any  part  of  the 
mortgaged  property  ? 

The  first  point  depends  entirely  on  the  meaning  and  effect  of 
the  will.  It  was  contended  on  behalf  of  the  plaintiff  that,  though 
the  defendant  took  for  her  separate  use  all  property  "given  to 
or  in  trust  for  "  her,  the  restraint  on  anticipation  was  limited  to 
the  case  of  any  estate  or  interest  given  to  her  for  life  or  any 
reversionary  or  expectant  interest  that  is  given  to  her  directly 
without  the  intervention  of  trustees.  I  do  not  think  this 
argument  is  tenable:  it  seems  to  me  an  equitable  estate  or 
interest  is  an  estate  or  interest  given  to  her  within  the  words  of 
the  proviso. 

It  was  then  contended  that  the  property  given  to  Mrs.  Hay 
for  life  with  remainder  to  her  children,  and  given  over  to  Mrs. 
Weekes  in  the  event  of  Mrs.  Hay  dying  in  the  testator's  lifetime 
without  issue  was  not  either  an  estate  for  life  or  a  reversionary 
or  expectant  interest.  As  the  will  is  to  be  construed  with  refer- 
ence to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  I  think  this  contention  is  sound,  so  far  as 
concerns  the  prior  interest  limited  to  Mrs.  Hay  and  her  children. 
It  was,  however,  pointed  out  by  Mr.  Lingen  that  the  interest 
given  to  Mrs.  Weekes  was  reversionary  in  another  way,  inasmuch 
as  Mrs.  Weekes  was  not  entitled  to  go  into  possession  or  receive 
rents  until  the  debts  had  been  paid  off  out  of  rents  and  income. 
As  a  matter  of  fact,  the  trustees  received  the  rents  for  nearly  ten 
years  from  the  testator  s  death,  and  applied  them  in  paying  debts. 
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and  it  was  only  in  April,  1896,  that  Mrs.  Weeke.s  was  allowed  to        ^^^^ 
receive  the  rents  of  the  property  given  to  her.  Boakd 

Iq  answer  to  this,  some  venerable  authorities  were  referred  to  Wkbkks. 
by  Mr.  Sheppard  shewing  that  the  limitation  of  a  term  of  years  q  j  kq 
does  not  interfere  with  the  immediate  vesting  in  possession  of 
the  legal  seisin  of  the  freehold.  Undoubtedly  that  is  so,  but  it 
hardly  affects  this  case.  The  legal  fee  simple  in  possession  is 
vested  in  the  trustees,  the  only  question  is  whether  the  beneficial 
interest  given  to  Mrs.  Weekes  was  at  the  testator's  death  and  at 
the  time  of  giving  the  mortgage  in  possession  or  reversionary. 
One  object  of  imposing  the  restraint  on  dealing  with  a  rever- 
sionary interest  was,  I  imagine,  to  protect  female  beneficiaries 
from  bori'owing  at  ruinous  rates.  The  testator  may  well  have 
thought  that  a  married  woman  actually  receiving  rents  could 
borrow  on  fair  terras,  but  that  if  she  were  only  entitled  to  receive 
rents  in  the  future  she  could  only  borrow  on  money-lender's 
terms.  If  real  estate  is  given  unto  and  to  the  use  of  trustees  in 
fee  simple  on  trust  to  pay  the  rents  to  A.  for  ten  years,  and  on 
the  expiration  of  the  ten  years  to  convey  the  property  to  B.,  I 
think  B.'s  interest  during  the  currency  of  the  ten  years  may  well 
be  described  as  reversionary.  I  therefore  hold  that  the  restraint 
on  anticipation  applied  at  the  date  of  the  mortgage  to  all  the 
land  comprised  in  the  mortgage. 

In  this  view  it  becomes  unnecessary  to  consider  questions  2 
and  3,  but,  in  my  opinion,  a  mortgagee  suing  for  foreclosure 
cannot  recover  out  of  the  land  more  than  6  years'  arrears  of 
interest  (Statute  of  Limitations,  s.  42),  and  it  makes  no  difference 
in  this  respect  that  the  mortgage  comprises  personal  as  well  as 
real  estate  :   Cf.  Charter  v.  Wutsmi  (1). 

As  regards  the  third  point,  it  is  clear  that  mere  giving  notices 
by  the  mortgagee  to  the  mortgagors  tenant  to  pay  the  rent  to  the 
mortgagee  does  not  make  the  possession  of  the  tenant  the 
possession  of  the  mortgagee  :  Towersmi  v.  Jackson  (2). 

The  plaintiff  is  entitled  to  the  usual  mortgagee's  account  and 
foreclosure  against    any  personal    estate  which  passed    by  the 

(1)  [1899]  1  Ch.  175.  (2)  [1891]  2  Q.B.  484. 

N.S.W.H.,  Vol.  XIX.,  Eq.  R 
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1898.        mortgage  deed,  which  is  practically  nothing,  and  the  costs  of  this 

Board       pctrt  of  the  suit  he  can  add  to  his  debt. 

Weekks  "^^  regards  the  costs  of  the  rest  of  the  suit,  the  defence  is  not  a 

meritorious  one.     Mrs.  Weekes  has  had  the  money,  and  when 

C.J.  Eq.     called  on  to  repay  sets  up  that  she  had  no  power  to  mortgage. 

As  the  terms  of  the  testator's  will  are  not  quite  as  clear  as  they 

might  be,  I  think  there  should  be  no  order  as  to  the  remainiDg 

costs. 

Solicitors  for  the  plaintiff:  Deane  &  Deane. 

Solicitors  for  the  defendants:  Stephen,  Jaqties,  a/nd  Stephen; 
Langley. 
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In  re  LORD'S  TRUSTS. 

1898. 

TrttMetH — Poictr  of  sale — How  far  trustees  mivtt  sell  Jor  the  actual  lvalue  in  cash.      r\~i  \a   oi 

TrustaeB  with  a  power  of  sale  are  nut  justified  in  selling  portion  of  the  settled 
land  to  a  municipality  in  consideration  of  a  nominal  sum,  and  a  covenant  to  erect      C.J.  £q. 
buildings  thereon  which  will  have  the  effect  of  increasing  the  selling  price  of  the 
rest  of  the  land,  although  the  benefit  to  the  estate  will  be  greater  than  the  actual 
▼aloe  of  tlie  land  proposed  to  be  sold. 

Petition  for  advice. 

George  Lee  Lord  by  his  will  devised  all  his  real  estate 
at  or  near  Botany  upon  trust  for  his  children  and  their 
heirs,  and  if  all  his  children  died  under  age  and  unmarried  on 
trust  for  Herbert  Edward  Lord,  one  of  his  trustees.  The  will 
contained  a  power  to  his  trustees  to  sell  all  or  any  part  of  his 
real  estate  by  public  auction  or  private  contract  at  such  time  and 
upon  such  terms  and  conditions  &s  they  might  think  fit.  The 
testator  died  on  the  12th  June,  1883,  leaving  one  daughter,  now 
an  infant  of  the  age  of  15  years.  The  petition  then  continued : 
(4)  Part  of  the  land  at  or  near  Botany,  so  devised  as  aforesaid, 
consists  of  a  block  of  land  comprising  14  acres  or  thereabouts, 
having  an  extensive  frontage  to  Botany  Road,  at  the  corner  of 
Banksia-street.  (5)  The  Borough  of  Botany  is  desirous  of 
purchasing  a  small  portion  of  the  said  14  acres  for  the  sum  of 
101,  for  the  purpose  of  erecting  thereon  council  chambers  and  a 
post  and  telegraph  office  at  the  cost  of  2,000{.  or  upwards,  and 
the  said  borough  is  willing  to  enter  into  a  covenant  with  the 
trustees  to  erect  the  said  buildings  at  the  cost  aforesaid  within 
twelve  months  from  the  date  of  the  contract  of  sale,  and  the 
trustees  consider  the  proposal  an  advantageous  one,  and  are 
willing  to  carry  it  out  under  the  sanction  of  the  Court. 

It  was  also  stated  in  the  petition  that  the  parcel  proposed  to 
be  sold  was  85  feet  frontage,  with  a  depth  of  150  feet,  and  that 
Messrs.  Richardson  &  Wrench  estimated   that  the  transaction 

K  2 
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1898.        with  the  borough  would  enhance  the  value  of  the  remaining; 

In  re  frontage  to  the  extent  of  250i.,  and  make  the  land  sell  more 
Trusts  readily.  The  then  present  value  of  the  piece  of  land  which  it 
was  proposed  to  sell  was  187i.  10s.  In  the  opinion  of  Messrs. 
Richardson  &  Wrench  the  transaction  would  be  an  advantageous 
one  to  the  estate.  The  municipality  stipulated  that  the  trustees 
must  obtain  the  advice  of  the  Court  as  to  their  power  to  carry 
out  the  transaction. 

Lambf  for  the  trustees.  The  trustees  have  a  general  power  of 
sale  on  such  terms  as  they  think  best;  from  the  petition  it 
appears  that  the  estate  is  benefitins;  to  the  extent  of  260i.  by  the 
sale  of  land  worth  IH7L:  Re  Stone's  Settlement  (1). 

A.  H.  Simpson,  C.J.  in  Eq.     The  diflBculty  I  feel  is  whether 

this  is  a  sale  at  all,  whether  it  is  not  a  disguised  gift.     I  fancy  it 

has  been  held  that  trustees  with  a  power  of  sale  cannot  dedicate 

land  for  a  road,  however  beneficial  it  may  be  to  the  estate.    But 

I  will  think  the  matter  over. 

Gilt,  adv.  viUt. 
Oct.  21.  On  October  21st, 

A.  H.  Simpson,  C.J.  in  Eq.  This  is  a  petition  asking  whether  the 
trustees  of  the  will  of  George  Lee  Lord  are  justified  in  selling  a 
piece  of  land  to  the  Botany  Municipal  Council  in  consideration 
of  a  nominal  sum  of  money,  and  a  covenant  on  their  pai"t  to  erect 
buildings  of  a  certain  value  on  the  land. 

Under  the  will  of  the  testator  his  real  estate  was  left  to  his 
trustees  upon  trust  for  his  children  equally,  with  a  gift  over,  in 
the  event  of  all  his  childreft  dying  under  twenty-one  and 
unmarried,  to  one  of  his  trustees ;  the  will  also  contained  a  power 
of  sale  in  the  usual  form.  It  is  stated  in  the  petition  that  the 
selling  value  of  this  portion  of  the  land  is  187Z,,  but  that  it  will 
be  greatly  for  the  benefit  of  the  rest  of  the  land  if  this  portion, 
which  is  only  a  small  part  of  .  the  whole,  is  conveyed  to  the 
municipality  for  a  nominal  sum  of  lOL,  because  the  buildings 
which  the  council  have  agreed  to  erect  on  the  land  if  sold  to  them 
will  increase  the  value  of  the  rest  of  the  property  to  the  extent 
of  250^. ;  in  that  way  the  net  benefit  to  the  estate  is  estimated  at 

(1)  W.N.  (1874)  4. 


VOL.  XIX.]  CASES  IN  EQUITY.  209 

73i.     There  is  only  one  child  of  the  testator,  a  daughter  t)f  the        1898. 
age  of  15,  and  the  petitioner,  Herbert  Lee  Lord,  is  entitled  in  the        In  re 
event  of  the  gift  over  taking  effect;  under  the  circumstances,      trusts. 
therefore,  it  is  very  unlikely  that  the  transaction,  if  carried  out, 
will  be  disturbed,  but  that  is  a  matter  which  I  can,  of  course,  pay  ^' 

no  regard  to. 

The  question  really  turns  upon  whether  the  proposed  arrange- 
ment is  a  valid  exercise  of  the  power  of  sale ;  if  it  is  not,  I  cannot 
advise  the  trustees  to  carry  it  out,  as,  though  my  opinion  might 
protect  the  trustees,  it  would  not  give  the  municipality  a  good 
title  in  the  event  of  the  daughter  successfully  contending  here- 
after that  the  transaction  was  not  within  the  powers  of  the 
trustees. 

In  Dart's  Vendors  aiid  Purchasers,  p.  89,  it  is  laid  down  that 
"trustees  must  sell  for  a  gross  sum  of  money  unless  any  con- 
sideration be  specially  authorised ;  for  instance,  a  sale  in 
consideration  of  a  rent  charge  or  annuity  is  invalid."  In  Read 
V.  Shaw  (1)  trustees  sold  to  the  purchaser  for  1,700Z.,  and  the 
purchaser  in  consideration  of  the  like  sum  granted  to  the  trustees 
a  perpetual  annuity  of  73Z.  IBs.  out  of  the  estate,  and  covenanted 
to  lay  out  3000i.  on  building  on  the  estate.  That  expenditure 
would,  of  course,  have  largely  increased  the  value  of  the  security 
for  the  rent  charge,  but  it  was  held  not  to  be  a  valid  exercise  of 
the  power  of  sale. 

If  that  is  the  law,  the  proposed  transaction  is  not,  in  my 
opinion,  within  the  power  of  sale ;  if  the  land  were  sold  to  the 
corporation  simply  in  consideration  of  the  building  covenant  it 
would  clearly  not  be  a  sale,  and  I  cannot  see  that  the  addition  of 
a  mere  nominal  sum  of  lOl.  betters  the  matter  to  any  extent.  I 
must,  therefore,  advise  the  trustees  that  they  are  not  justified  in 
carrying  out  this  arrangement.  I  do  not  say  it  is  necessary  that 
the  trustees  should  receive  absolutely  the  full  price,  but  it  must 
be  something  approximating  to  the  full  price. 

Solicitors :  Holdsworth  dk  Son, 

(1)  Sug.  Pow.,  364,  953. 
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In  re  THE  COLLAROY  COMPANY,  Ltd. 

Company — Becowtimcted  Companies  Act,  18M  f57  Vic.  No.  26),  *  7. 
Io9o. 

r         7       ~~      The  proviflioiis  of  the  Reconstructed  Companies  Act.  1894,  will  only  be  eztendnd 
to  companies  reconstructing  during  such  a  financial  crisis  as  existed  in  1893  sod 


Walhtr  J. 


1894,  and  requiring  assistance  in  the  public  interest. 

This  was  a  petition  by  the  Collaroy  Company,  Ltd.,  for  the 
recommendation  of  the  Chief  Judge  in  Equity  that  the  Governor 
in  Council  should,  under  his  hand,  issue  a  proclamation,  and 
publish  the  same  in  the  Government  Gazette,  declaring  that  the 
provisions  of  the  Reconstructed  Companies  Act,  1894,  shall  apply 
to  the  company  from  the  8th  day  of  March,  189H. 

From  the  petition  and  affidavits  it  appeared  that  a  company 
named  The  Collaroy  Co.,  Ltd.  (the  original  company),  was 
incorporated  in  England  on  the  20th  July,  1881,  for  the 
purpase  of  sheep  farming  and  grazing  upon  certain  lands 
known  as  the  Collaroy  estate  near  Cassilis  in  this  colony.  The 
capital  of  the  company  was  200,000^.  divided  into  2,000  shares 
of  lOOi.  each.  By  special  resolution  duly  passed  and  confirmed 
in  December,  1897,  it  was  resolved  mteratia  that  it  was  desirable 
to  reconstruct  the  original  company,  and,  accordingly,  that  that 
company  should  be  wound  up  voluntarily,  and  that  the  liquidator 
should  consent  to  the  registration  of  a  new  company  to  be 
named  The  Collaroy  Company,  Ltd.,  to  be  formed  for  the  pur- 
pose of  taking  over  the  assets  and  liabilities  of  the  original  com- 
pany. The  new  company  was  formed  with  the  same  objects  and 
with  the  same  shareholders  as  in  the  original  company,  but  with 
an  alteration  in  the  nominal  capital  of  the  original  company:  it 
was  incorporated  in  England  on  March  8th,  1898,  with  a  capital 
of  300,000i.  divided  into  10,000  preference  shares  of  lOi.  each, 
and  20,000  ordinarj'^  shares  of  I  Oi.  each. 

It  was  subsequently  agreed  that  the  original  company  and  its 
liquidator  should  transfer,  and  the  new  company  should  take 
over,  the  whole  of  the  assets  and  liabilities  of  the  original 
company. 
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It  further  appeared  that  the  whole  of  the  assets  were  situated  1898. 

in  New  South  Wales,  and  that  no  transfer  or  assi^ment  of  the  inrt 

assets  from  the  original  company  to  the  new  company  had  been  q^   j^^^ 
made. 

L.  Owen,  for  the  petitioner. 

Walker,  J.  This  is  an  application  under  s.  7  of  the  Recon- 
structed Companies  Act,  57  Vic.  No.  25,  asking  me,  as  Judge  in 
Equity,  to  recommend  to  the  Governor  in  Council  that  the  pro- 
visions of  the  Act  should  apply  to  The  Collaroy  Company,  Ltd. 

It  appears  that  the  company  is  an  English  company,  and  has 
been  reconstructed  in  England,  and,  further,  that  it  is  perfectly 
solvent,  and  has  been  reconstructed  solelv  for  its  own  benefit. 
Under  these  circumstances  the  present  application  for  my 
recommendation  involves  the  consideration  of  the  principles  on 
which  the  discretion  given  to  the  Judge  should  be  exercised. 

The  Act  is  intituled,  "  an  Act  to  facilitate  the  carrying  out 
the  reconstruction  schemes  of  certain  companies,"  and  the 
preamble  recites  the  reconstruction  of  certain  companies  named 
in  the  schedule  to  the  Act,  some  of  them  being  Australian 
companies,  and  some  having  an  English  domicil ;  and  further 
recites  that  "it  is  expedient  to  facilitate  the  carrying  out  of  the 
reconstruction  of  such  companies  and  corporations  in  the  way 
and  to  the  extent  hereinafter  appearing."  By  s.  3  it  is  enacted 
that  "immediately  upon  the  passing  of  this  Act  all  the  property 
in  New  South  Wales  of  each  of  the  old  companies  mentioned  in 
the  schedule  to  this  Act  vested  in  or  belonging  to,  or  held  in  trust 
for  or  on  behalf  of  such  company  at  the  date  of  the  order  of 
Uourt  sanctioning  its  reconstruction  not  expressly  excepted  by 
such  order  from  passing  to  the  new  company,  and  which  shall 
not,  previously  to  the  passing  of  this  Act,  have  been  conveyed, 
transferred,  released  or  otherwise  assured  by  the  old  company,  to 
which  such  property  originally  belonged,  shall,  without  any  con- 
veyance, assignment,  transfer,  assurance,  application,  or  other 
instrument,  and  without  payment  of  any  fees  or  duties  what- 
soever, vest  in,  pass  to,  and  become  absolutely  the  property  of 
the  new  company."  By  s.  7  the  Governor  in  Council  may  from 
time  to  time,  on  the  recommendation  of  the  Judge  sitting  in 


]ra/l'e.r  J. 
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1898        Equity,  by  proclamation  under  his  hand,  and  published  in  the 

In  re        New  South  Wales  Government  Gazette,  declare  that  the  pro- 

Co.,  Ltd.     visions  of  the  Act  shall  apply  to  any  reconstructed  company  or 

corporation  named  in  such  proclamation  frotn  a  date  to  be  therein 

specified. 

If  I  were  to  grant  the  present  application,  I  do  not  know  how 
I  could  refuse  any  application  by  a  company  to  obtain  the  benefit 
of  the  Act,  for  here  no  special  circumstances  are  alleged,  but  the 
application  is  based  simply  upon  the  fact  that  the  company  has 
been  reconstructed. 

If  the  Legislature  had  intended  that  the  provisions  of  the  Act 
should  apply  to  all  reconstructed  companies,  it  could  have  said 
so  in  very  few  words  ;  but  s.  7  is  framed  on  quite  other  lines. 
That  being  so,  in  what  cases  is  the  Judge  in  the  exercise  of  hi« 
discretion  to  make  the  recommendation  ? 

In  my  opinion  the  recommendation  should  be  made  only  where 
the  facts  of  the  particular  case  resemble  the  facts  which  pre- 
vailed at  the  time  when  the  Act  was  passed. 

It  is  a  matter  of  notoriety  that  the  Act  was  a  piece  of  panic 
legislation,  that  is,  that  at  the  time  of  the  passing  of  the  Act  the 
colony  was  undergoing  a  very  grave  financial  crisis,  and  it  was 
considered  of  the  utmost  public  importance  that  the  scheduled 
companies  (which  comprised  some  of  the  largest  banking  institu- 
tions in  the  colony,  and  Goldsbrough,  Mort  &  Co.,  Ltd.,  which 
had  very  large  financial  transactions  here),  should  have  assistance 
of  a  special  character  given  to  them  in  order  to  tide  them  over 
the  crisis.  In  order  to  prevent  the  collapse  of  the  credit  of  the 
companies  named,  the  Legislature  passed  the  Act  in  question,  and 
in  effect  declared  that  so  great  was  the  danger,  and  so  great  was 
the  interest  the  public  generally  had  in  supporting  these  institu- 
tions, that  they  should  be  assisted  and  put  on  their  feet  at  (in 
some  measure)  the  public  expense,  and  accordingly  it  was  provided 
that  they  should  be  able  to  reconstruct  themselves,  and  transfer 
their  assets  to  a  new  company  at  slight  expense,  the  property  of 
the  old  company  vesting  in  the  new  company  under  the  Act 
without  conveyances  or  transfers  (which  might  cost  very  large 
amounts  of  money),  and  the  transfers  being  effected  without  the 
usual  toll  in  th(*  form  of  stamp  duty. 
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Coming  now  to  s.  7,  it  seems  to  me  that  the  Legislature  saw  that        ^^^^ 

circumstances  similar  to  those  of  1894  might  arise  in  the  future,  ^'^ ''« 
and  that  there  might  be  cases  in  which  assistance  should  in  the  Co.,  Ltd. 
public  interest  be  given  to  companies  not  mentioned  in  the 
schedule,  and  that  such  companies  should  have  the  right  to  apply 
for  the  benefits  conferred  by  the  Act.  if  a  company,  therefore, 
applies  under  the  section,  and  shews  that  it  is  in  the  public 
interest  that  assistance  should  be  given  to  it,  I  think  the  recom- 
mendation should  be  made ;  but  I  do  not  see  why  exceptional 
legislation  should  be  extended  to  a  company  merely  because  it 
has  been  reconstructed. 

For  these  reasons  I  do  not  think  that  it  was  the  intention  of 
tho  Legislature  that  the  Act  should  apply  to  such  a  case  as  this, 
and  I  must,  therefore,  refuse  the  application. 

Order  accordingly. 
Solicitor  for  the  petitioner:  Cre/tglt. 
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C.J.  Eq. 


1897.  THE  AUSTRALASIAN  INCANDESCENT  GAS  LIGHT  COMPANY, 

"~ — TTI  Ltd.  v.  TURNER  and  Another. 

Apru  26, 

2/,  28,  29.     Patent — VaOdity — Conai'niction — Infringement — Constmiction  of  claim — Doctrint 

of  equivalents — Process — Substance  of  invention  taken. 

The  plaintiflfs  were  the  owners  of  a  pateut  for  the  manufacture  of  an  illuniinut 
cap  or  hood  for  gas  and  other  burners.  The  speci6cation  stated  that  there  vas 
employed  in  the  manufacture  of  the  hood  a  compound  of  oxide  of  lanthanum  and 
zirconium,  or  of  these  with  oxide  of  yttrium  :  and  that,  instead  of  using  oxide  of 
yttrium,  ytterite  earth,  and  instead  of  oxide  of  lanthanum  cerite  earth  contain&g 
no  didymium,  and  but  little  cerium  might  be  employed.  These  minerals  were 
at  the  time  of  the  patent  the  less  expensive  **  rarer  earths,"  and  it  was  then 
known  that  the  "  rarer  earths, "  if  exposed  to  a  gas  flame,  became  incandescent ; 
the  patent  was  the  first  successful  application  of  this  knowledge,  so  as  to  prodoce 
an  illuminant  of  a  commercial  value.  The  defendants  adopted  the  pUintiffi' 
process,  but  substituted  thorium  for  the  minerals  named  in  the  plaintiffs'  patent 
The  evidence  shewed  that  '*  thorium  "  was  a  cerite  earth. 

Heldf  that  it  was  an  infringement  of  the  plaintiffs*  patent ;  and  that  the  plain- 
tifis'  patent  was  really  a  patent  for  tlie  use  of  the  *'  rarer  earths,"  equivalents  of 
those  named  in  the  specification. 

This  was  a  suit  to  restrain  the  defendants  from  manufitbturin^ 
or  selling  incandescent  gas  burners,  which  were  an  infringement 
of  the  Letters  of  Registration  l)elonging  to  the  plaintiffs,  and  for 
consequential  relief. 

The  specification  of  the  plaintiffs'  patent  was  as  follows: — 
"  My  invention  relates  to  the  manufacture  of  an  illuminant 
appliance  in  the  form  of  a  cap  or  hood  to  be  rendered  incandes- 
cent by  gas  and  other  burners,  so  as  to  enhance  their  illuminating 
powers.  For  this  purpose,  1  employ  a  compound  of  oxide  of 
lanthanum  and  zirconium,  or  of  these  with  oxide  of  yttrium, 
which  substances  in  a  finely  divided  condition  when  they  are 
heated  by  a  flame  give  out  a  full,  large  almost  pure  white  light 
without  becoming  volatilized,  or  producing  scale  or  ash  even 
after  being  kept  incandescent  for  many  hours,  but  remain  effi- 
cient without  deterioration  even  when  they  are  long  exposed  to 
the  air. 

"  The  proportions  in  which  the  substances  are  compoun<]e<l 
may  be  varied  within  certain  limits.     I  have  found  the  following 
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proportions  very  suitable : — 60  per  cent,  zirconia  or  oxide  of        1807. 
zirconium,  20  per  cent,  oxide  of  lanthanum,  20  per  cent,  oxide    Austral- 
of  yttrium.     The  oxide  of  yttrium  may  be  dispensed  with,  the  ^^'^kscent^^ 
composition  being  then : — 50  per  cent,  zirconia,  50  per  cent,  oxide  Gaslight  Co. 
of  lanthanum.     Instead  of  u«ing  the  oxide  of  yttrium,  ytterite  v. 

earth,  and,  instead  of  oxide  of  lanthanum,  cerite  earth  contain- 
ing no  didymium,  and  but  little  cerium  may  be  employed. 

"  For  part  of  the  zirconia,  a  mixture  of  magnesia  and  zirconia 
may  be  employed  with  a  little  loss  of  intensity  of  the  light  given 
out. 

"  For  applying  the  substances  mentioned  as  an  illuminant,  I 
use  a  fine  fabric,  preferably  of  cotton,  previously  cleansed  by 
washing  with  hydrochloric  acid.  1  saturate  this  fabric  with  an 
aqueous  solution  of  nitrate  or  acetate  of  the  oxide  above-men- 
tioned, and  gently  press  it  until  it  does  not  readily  yield  fluid,  so 
that,  in  stretching  or  opening  out  the  fabric,  the  fluid  does  not 
fill  up  its  meshes.  The  fabric  is  then  exposed  to  ammonia  gas, 
and  when  it  has  been  dried  it  is  cut  into  strips  and  folded  into 
plaits. 

"In  order  to  give  the  fabric  thus  prepared  a  suitable  shape,  a 
fine  platinum  wire  is  drawn  through  the  nH\shes  of  the  net,  and 
bent  to  the  form  of  a  ring,  so  as  to  give  the  fabric  the  shape  of  a 
tube,  the  edges  of  which  are  then  sewn  together  with  an 
impregnated  thread. 

"The  cap  or  hood  thus  formed  can  be  supported  on  cross  wires 
in  the  chimney  of  the  lamp,  or  the  platinum  ring  may  be  attached 
to  a  somewhat  stronger  platinum  wire,  serving  as  a  supporting 
stem  by  which  the  hood  can  be  secured  to  a  holder  on  the  burner 
tube,  the  platinum  ring  of  the  hood  being  thus  held  about  an 
inch  or  more  above  the  burner. 

"  On  igniting  the  flame,  the  fabric  is  quickly  reduced  to  ashes, 
the  residuum  of  earthy  matters  nevertheless  retaining  the  form 
of  a  cap  or  hood. 

"  Obviously,  fabrics  of  various  forms  or  constructions  may  be 
employed  according  to  the  character  of  the  burner  to  which  they 
are  applied. 

"  In  order  to  protect  the  fabric,  and  prevent  its  rupture  when 
It  IS  exposed  to  a  strong  current  of  gas,  stronger  threads  can  be 
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1897.        added  to  the  fabric  before  it  is  converted  into  ashes.    Also  the 


Austral-     fabric  can  be  painted  with,  or  dipped  into  a  concentrated  solution 

DBscBNT     of  the  salts,  so  as  to  provide  a  fresh  layer  of  the  metallic  salts, 

C4ahliohtCo.  ^IjJ^jI^  become  fully  oxidized  soon  after  the  hood  becomes  incan- 

^  •  descent.     In  order  to  strengthen  the  connection  to  the  platinum 

Turner. 

wire,  those  parts  of  the  fabric  which  are  next  the  wire  shouM 
be  more  fully  impregnated  with  the  solution  employed,  or  with 
a  solution  of  about  equal  parts  of  magnesium  nitrate  and  alumi- 
nium  nitrate. 

"  Having  thus  described  the  nature  of  this  invention,  and  in 
what  manner  the  same  is  to  be  performed,  I  claim  : — 

"  An  illuminant  appliance  for  gas  and  other  burners,  consistinc^ 
of  a  cap  or  hood  made  of  fabric  impregnated  with  the  substances 
hereinbefore  mentioned,  and  treated  as  hereinbefore  described.'* 

The  plaintiffs  alleged,  in  their  statement  of  claim,  that  the 
defendtints  were  selling  hoods  of  the  same  or  similar  shape  and 
material,  and  impregnated  with  the  same  chemicals  as  those  of 
the  plaintiffs',  or  with  other  salts  of  the  rare  earths  equivalent 
thereof,  and  particularly  that  they  contained  quantities  of  thoria 
and  ceria,  which  were  respectively  oxides  of  thorium  and  cerium. 

The  defendant  Bakewell  submitted  to  the  decree  of  the  Court. 

The  defendant  Turner  contended  that  the  plaintiffs'  patent  had 
been  anticipated  by  the  English  Patent  No.  225  of  1882,  which 
received  provisional  protection  only,  and  which  was  known  as 
the  Stokes  Williams'  patent.  He  also  contended  that  thorium, 
of  which  his  mantles  were  made,  was  distinct  from  any  of  the 
substances  mentioned  in  the  plaintiffs'  patent,  and  was  a  better 
illuminant  than  any  of  them. 

An  analysis  of  the  constituents  of  mantles  purchased  from  the 
defendant  Turner  by  the  plaintiffs  shewed  that  they  were  mainly 
composed  of  thoria  with  a  small  percentage  of  ceria. 

The  rest  of  the  facts  appear  fully  in  his  Honour's  judgment. 

Liiy/en  (Leverrier  with  him),  for  the  plaintiffs.  The  case  is 
governed  by  The  Incandescent  Gas  Light  Co.,  Ltd.  v.  De  Mare 
(1),  on  both  (juestions  of  want  of  novelty  and  infringement. 

[Manning,  C.J.  in  Eq.  I  do  not  want  to  hear  you  on  the 
(juestioii  of  validity.] 

(1)  [1896J  13  R.P.CJ.  :m  *  559. 
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Welsbach  saturated  the  mantle  with  oxides  of  rare  earths,  and        1897. 
clearly  thorium  was  a  rare  earth.     The  plaintiffs'  patent  covers    Austral- 
all  rare  earths ;  thorium  is  cerite  earth.  descknt  ^ 

He  also  referred  to  Vadische's  Patent,  (1) ;   The  Incandescent  <»asughtCo. 

Gm  Light  Co.,  Ltd.  v.  The  Sunlight  Ga8  Light  Co.  (2).  v, 

Tdrnkr. 

T1i€  defendant  Turner, in  pe?'80??,  con  tended  that  his  mantles  did 
not  contain  any  of  the  ingredients  of  the  plaintiffs'  patent. 
The  plaintiffs  were  not  called  upon  in  reply. 

Manning,  C.J.  in  Eq.      The  solution  of  this  case  has  been 
rendered  comparative^  simple  to  me  by  the  trials  with  reference 
to  this  very  patent  which  have  already  taken  place  in  England. 
I  have  before  me  the  judgments  of  Wills,  J.,  in  the  De  Mare  Case 
and  the  Sunlight  Case.    I  have  also  what  is  of  vastly  greater  impor- 
tance to  me,  the  judgment  of  the  Court  of  Appeal  in  the  De  Mare 
Casey  because  I  am  bound  by  it.     In  the  De  Mare  Case,  which  is 
quite  auflScient  for  my  purposes,  the  patent  was  impeached  on 
almost  every  possible  ground.     Amongst  the  objections  taken  to 
the  letters  of  registration  was  want  of  novelty,  and  under  the 
Patents  Act  of  188.'^  particulars  of  the  objections  taken  were  set 
out.    The  same  course  has  been   followed   in  this  case,  but  in 
the  course  of   the   proceedings  the  defendant  has    dropped   all 
objections    except    one,  viz,    the    provisional    specification     of 
Mr.  Stokes- Williams.      That   objection  was  also  taken  in   the 
De  Mare  Case.      I  have  not  got  the  evidence  before  me  that 
was  taken  in  the  De  Mare  Case  vt  in  the  Sunlight  Case,  and  if  I 
had  I  would  not  be  entitled  to  look  at  it,  but  I  find  from  the 
judgment  of   Wills,  J,,  that  in  the  former  case  the  specification  of 
Mr.  Stokes- Williams  was  fully  gone  into,  and  so  far  as  I  am  able 
to  give  an  opinion,  or  justified  in  giving  an  opinion,  it  seems  to 
me  that  Wills,  J.,  dealt  with  that  specification  very  properly  when 
he  said  that  it  was  apparent  from  his  specification  that  Mr.  Stokes- 
Williams  was  a  man  of  varied  but  superficial  knowledge,  and 
therefore  these  hints,  or  wliatever  he  has  given,  were  impractic^ible 
and  of  no  value  as  indicating  in  any  way  the  process  ultimately 
adopted  by  Welsbach.     In  addition  to  that,  I  have  the  evidence, 
taken  upon  commission  in  this  case,  of  Professor  Dewar,  Mr.  Swin- 

^1)  24  Ch.  D.  166.  (2)  [1896J13  R.P.C.  333. 
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1897.        bume,and  Sir  Frederick  Bram well, three  most  eminent  men,andthe 

A  usTRAL-     opinion  of  the  English  witnesses  is  that  this  specification  is  practically 

DESCENT     a  conglomeration,  and  nothing  can  be  done  with  it ;  in  fact,  they 

^'^''lto.^^'''  were  utterly  incapable  of  understanding  it.     Professor  Threlfall, 

^'  who  deservedly  has  a  very  high  reputation  in  this  colony,  and 

X  UBNER» 

who  is  a  man  of  singular  intelligence,  besides  being  a  very  dear 
C.J.  Eq.  thinker,  also  said  that  he  could  not  understand  this  specification. 
He  said  that  the  first  time  he  read  it  he  hardly  succeeded  in 
getting  through  it,  and  he  had  to  read  it  through  three  times 
before  he  could  follow  it.  The  only  witness  called  on  the  other 
side,  who  gave  evidence  as  to  this  specification,  was  Mr.  Gross, 
but  on  cross-examination  he  was  tested  as  to  his  knowledge  of 
chemistry,  and  he  failed  to  shew  even  an  elementary  knowledge  of 
it.  He  said  that  upon  reading  the  specification  he  would  have  no 
difficulty  in  forming  exactly  what  Welsbach  had  done.  Mr. 
Mantield  Newtou,  who  is  a  patent  agent,  was  examined  on  this 
point,  but  I  pointed  out  that  it  was  very  easy  for  anyone  to  be 
wise  after  the  event,  but  it  was  very  difficult  for  a  man,  who  had 
the  solution  of  a  problem  pointed  out  to  him,  to  say  whether 
or  not  he  could  have  found  it  out  if  that  solution  had  not  been 
pointed  out.  The  solution  of  such  a  problem  seems  so  simple, 
and  then  when  you  are  told  of  it  you  cannot  believe  that  you 
could  not  have  found  it  out  if  you  had  devoted  a  reasonable 
amount  of  intelligence  to  it. 

I  give  Mr.  Gross  the  benefit  of  the  doubt,  but  I  cannot  accept 
his  evidence  in  face  of  that  given  by  these  men  of  high  stand- 
ing. Mr.  Gross  is  a  consulting  and  mechanical  engineer,  but  he 
is  not  a  man  who  had  risen  to  any  eminence  in  that  profession. 
I  have,  therefore,  come  to  the  conclusion  that  the  evidence  is 
really  all  one  way,  and  lam  exactly  of  the  same  opinion  as  WiUs, 
J.,  with  regard  to  this  specification  ;  even  if  the  evidence  before 
me  had  been  evenly  balanced,  I  should  have  felt  it  to  be  my 
duty  to  adopt  the  view  of  an  English  Judge  of  very  considerable 
amateur  knowledge  in  a  matter  of  this  kind,  if  only  on  the 
ground  that  the  understanding  of  the  patent  law  should  be  the 
same  throughout  all  Her  Majest5''M  dominions,  so  that  all  her 
Majesty's  subjects  should  know  exactly  their  position  with  regard 
to  such  an  important  matter.     Upon  the  evidence  before  me  I  am 
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satisfied  that  the  Stokes- Williams'  specification  constitutes  no        1897, 
anticipation  of  this  patent,  and  that  is  the  only  tangible  objection     Austral- 

««ii  i  ii  ,        •!  i»i*i  ASIAN   INCAN" 

which  has  been  taken  to  its  validity.  descent 

There  still  remains  the  point  what  the  patent  wa.s  for.     The  ^^^Y^^' ^^• 
construction  of  a  patent  is  a  matter  of  mixed   law  and  fact;  v. 

mainly  of  law,  and  that  has  been  dealt  with  by  the  Court  ot 
Appeal  in  the  De  Mare  Case.  I  must  say  that  speaking  under  C.J.  Eq. 
the  same  diflSculty  as  that  I  have  referred  to  with  regard  to  these 
other  gentlemen,  if  I  had  been  without  this  instruction  I  should 
have  found  it  impossible  to  have  come  to  any  other  conclusion ; 
but  that  is  immaterial,  because  I  am  bound  by  the  decision  of 
the  Court  of  Appeal.  iTay,  L.J.,  points  out  that  certain  things 
were  well  known  before  the  Welsbach  patent,  viz.,  that,  where 
the  rare  earths  were  exposed  to  a  gas  flame,  they  gave  off  incan- 
descent properties,  and  thereby  the  light  was  very  much  increased. 
That  was  common  knowledg*e,  but,  as  far  as  we  are  concerned,  it 
was  practically  useless  That  certain  chemists  knew  this  was  no 
advantage  to  me  or  any  other  member  of  the  community.  The 
problem  that  Welsbach  had  to  solve,  as  Kay^  L. J.,  said,  was  how 
to  apply  this;  and  it  was  Welsbach  who  produced  an  apparatu^ 
for  applying  these  substances,  so  as  to  produce  this  result.  It 
seems  to  me  that  that  is  exactly  what  the  patent  in  this  case 
claims  : — '*  An  illuminating  appliance  for  gas  or  other  burners 
consisting  of  a  cap  or  hood  made  of  a  fabric  impregnated  with 
the  substance  before  mentioned  and  treated  in  the  manner  here- 
inbefore described." 

I  now  turn  to  the  judgment  of  Wills,  J.,  in  the  Sunlight 
Case,  where  he  says  that  what  was  there  done  by  the  defendants 
was  not  an  infringement  of  the  Welsbach  patent.  And  this  leads 
^e  to  remark  that  this  judgment  was  delivered  two  months 
before  that  of  the  Court  of  Appeal  in  the  De  Mare  Case,  Wills, 
J.,  in  this  judgment,  says :— "  The  case  of  the  rare  earths  is 
beyond  all  doubt  the  essence  of  Welsbach's  invention."  That  is 
sufficient  for  the  present  case  ;  but  supposing  that  there  is  any- 
thing in  this  last  judgment  inconsistent  with  that  of  the  Court 
of  Appeal,  that  judgment  will  have  to  give  way.  What  the 
chemists  wanted  to  do  was  to  find  out  how  the  light  could  be 
made  available  for  the   general   public,  and  Welsbach   shewed 
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Adstral-     fabric  in  such  a  way,  that  practically  the  rare  earths  could  be 

DESCENT^     substituted  for  the  vegetable  fabric;   this  fabric,  when  placed  in 

Gaslwht  Co.  connection  with  a  gas  bunier,  gave  off  the  whole  of  their  incan- 

V.  descent  properties,  thus  producing  a  light  greatly  in  excess  of  that 

which  the  public  got  without  them. 

« 

■  '  In  all  these  registrations  of  patents  there  is  always  a  formula 

given,  and  it  is  very  often  put  that  "  this  may  be  done  in  certain 
ways,  but  I  prefer  such  and  such  a  way."  In  this  case  the 
patentee  gives  a  certain  formula,  which  he  varies  and  afterwards 
very  considerably  extends. 

Now  let  us  look  at  what  was  done  as  to  these  rare  earths.  I 
need  only  look  at  those  mentioned  by  Welsbach  and  thorium. 
The  incandescent  properties  of  thorium  were  very  well  known, 
but  of  all  these  rare  earths  thorium,  which  had  the  strongest 
incandescent  power,  was  the  rarest ;  so  rare  that  the  defendant 
Turner  mentioned  that  he  knew  of  as  much  as  420i.  having  been 
given  for  one  pound  of  the  oxide;  aweight  whichi  am  informed  can 
be  now  purchased  for  28.6d.  That  value  would  shew  that  Professor 
Threlfall  was  perfectly  correct  when  he  said  that  this  particular 
oxide  was  very  rare  indeed.  Naturally,  therefore,  anyone  who 
wanted  to  give  a  practical  illustration  of  the  way  in  which  the 
work  could  be  done  would  deal  with  those  oxides  which,  while  they 
might  not  give  such  an  illuminating  power,  would  be  more  easily 
within  the  reach  of  chemists.  It  seems  to  me  it  must  have  been  a 
chemist  who  prepared  this  specification,  for  the  invention  mentions 
not  all  those  known,  but  only  the  most  easily  obtainable.  He  then 
proceeds  to  say  that  for  these  might  be  substituted  cerite  earth. 
The  Court  of  Appeal  in  De  Mare's  Case,  and  Wills,  J.,  in  the 
Sunlight  Casey  decided  that  the  essence  and  substance  of  this 
patent  was  the  use  of  the  rare  earths,  and  it  seems  to  me  that, 
on  the  application  of  either  of  those  judgments  to  this  case,  as 
thorium  is  manifestly  a  rare  earth,  the  use  of  it,  either  by  itself 
or  with  a  certain  proportion  of  cerium,  or  anything  else,  iis  in 
this  case,  is  an  infringement  of  the  plaintiffs'  patent,  because  it  is 
the  use  of  a  rare  earth  well  known  at  the  time  the  patent  was 
taken  out. 
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The  evidence  is  really  all  one  way  that  thorium  comes  amongst        I897. 

the  cerite  group,  and  there  is  ample  evidence  that  it  is  found  with    Austral- 

cerium.      The   defendant    put    several    (juestions  to   Professor     desckut 

Threlfall  with  reference  to  this  matter,  and  I  allowed  him  to  pro-  ^^s^htCo. 

duce  a  book  which  was  to  confound  the  Professor  and  shew  that     „   »• 

Turner. 

thorium  was  a  distinct  thing  and  found  by  itself  and  not  found 
with  cerium,  and  that,  therefore,  it  could  not  be  called  a  cerite  ^•*^-  ^• 
earth ;  but,  unfortunately,  on  the  very  page  shewn  to  Professor 
Threlfall,  he  pointed  out  an  analysis  in  which  thorium  and  cerium 
were  found  together.  The  Professor  said  that  from  thorite  you 
get  thorium, and  practically  nothing  else;  but  there  are  a  number  of 
chemicals  from  which,  from  processes  known  to  chemists,  you 
separate  first  the  grosser  oxides  and  afterwards  the  individual 
rarer  oxides,  and  in  this  way  you  find  thorium  in  the  cerite  earths. 
Unquestionably  cerite  earths  are  mentioned.  None  of  the  Eng- 
lish witnesses  examined  on  commission  were  cross-examined,  but 
there  was  no  witness  called  here  of  any  value  against  them 
and  Professor  Threlfall ;  and  I  am  certainly  right  in  saying  that, 
upon  the  evidence  before  me,  thorium  is  properly  classed  among 
the  cerite  earths,  and  is  therefore  within  the  patent. 

But,  supposing  it  is  not,  what  the  defendant  does  is  simply 
arriving  at  the  same  result  by  the  same  process  as  that  patented 
by  the  plaintifls,  but  by  the  use  of  an  equivalent,  and,  therefore,  it 
is  an  infringement.  Although  Mr.  Turner  was  short  in  his 
address  at  the  end,  I  heard  a  considerable  number  of  arguments 
as  to  his  position  through  the  case,  which  were  of  considerable 
value,  as  they  allowed  me  to  see  what  was  the  point  at  issue. 
His  position  was  simply  that  thorium  gives  a  better  light ;  there- 
fore, by  the  use  of  thorium,  those  whom  he  represented  were  the 
first  to  call  attention  to  it,  and  thereby  conferred  a  great  benefit 
on  the  public,  and  they  should  get  the  benefit  and  advantage 
arising  from  that.  The  answer  to  that  is,  that  if  the  use  of 
thorium  in  this  way  was  really  an  invention  of  theirs,  and  some- 
thing distinct  from  the  plaintifls*,  they  should  have  patented  it 
as  an  improvement  upon  Welsbach's  patent.  In  which  case,  if 
it  had  been  held  that  Welsbach's  pp,tent  did  not  entitle  him  to 
use  thorium,  the  public  would  not  have  been  kept  waiting  for  it 

N.8.W.R.,  Vol.  XIX.,  Eq.  S 
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1897.        ^^^  fourteen  years,  as  he  says,  but  some  arrangement  would 
An  TRAL      certainly  have  been  come  to  whereby  the  public  would  have  got 
ASIAN  Incan-  the  benefit  of  it.     Supposing  that  this  had  been  in  fact  patented, 
GasltohtCo  ^^^  question  would  still  have  arisen  whether  they  were  entitled 
Ltd,        to  use  thorium,  or  whether  it  did  not  amount  to  an  infringemect. 
TuBNER.     ^^^  case  resolved  itself  into  an  appeal  ad  Tnisericordiam  as  to 
what  effect  a  decision  of  this  kind  would  have  in  keeping  the 
C.J  Eq.      public  out  of  the  enjoyment  of  a  valuable  ingredient.     To  my 
mind,  it  is  not  keeping  the  public  out  of  the  use  of  a  valuable 
ingredient,  because,  in  my  opinion,  the  plaintiffs*  are  entitled  to 
use  it.     If,  as  suggested,  a  mantle  of  such  permanent  character  is 
produced  that  it  can  be  handled,  and  is  not  so  fragile  as  that  at 
present  in  use,  there  will  be  time  enough  for  the  Court  to  deal 
with  the  question  whether  or  not  it  is  an  infringement,  and  I  am 
not  called  upon   to  express  an  opinion.     It  may  be  that  that 
would  not  be  an  infringement  of  the  patent,  and  that  it  could 
only  be  dealt  with  as  an   improvement  on  the  present  patent 
However,  the  fact  that  that  might  be  an  improvement  cannot 
affect  the  value  of  the  previous  patent.     That  is  an  argument  no 
Court  could  listen  to.     If  a  man  discovers  something,  the  con- 
tract between  him  and  the  Cro\vn  is  this : — if,  instead  of  hoarding 
up  his  discovery  he  can  put  it  before  the  public  in  such  a  way 
that  men  can  make  use  of   it,   then  for  a  certain  number  of 
years  he  may  have  a  monopoly  of  it.     It  is  no  part  of  the  contract 
that  because  a  man  sees  where  an  improvement  will  come  in, 
which  improvement  might  not  have  been  known  but  for  the 
discovery  of  another  man,  that  he  should  be  allowed  to  make  use 
of  that  previous  discovery. 

I  have  to  decide  what  is  the  meaning  of  this  patent,  and  I 
hold  that  I  am  bound  by  the  decision  of  the  Court  of  Appeal  in 
the  De  Mare  Casey  with  which  t  fully  agree.  I  am  also  satisfied 
that  there  was  no  anticipation  by  the  Stokes- Williams  specification. 
Therefore,  the  patent  is  good.  The  question  whether  or  not 
there  has  been  an  infringement  is  one  of  fact,  and  I  find  that 
fact  against  the  defendant  for  the  reasons  stated.  I  must  there- 
fore make  the  decree  as  asked. 

I  might  add  that  if  you  strike  out  the  word  "  erbilim  "  in  the 
judgment  of  the  Court  of  Appeal,  and  insert  "thorium"  in  its  place, 
you  have  the  decision  in  this  case. 

Solicitor  for  the  plaintiff  company :  V.  Le  Gay  Brereton. 

Solicitors  for  the  defendant  Bakewell :  Billyard,  Andrews  & 
MoseLey, 
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ExpaHe  THE  COMMISSIONERS  FOR  RAILWAYS  ;  In  re  THE  CLAIM  OF 

SARAH  WILLIAMS  and  Others. 


1898. 


WUl — CimstrucUon^ Substituted  class — "  In  case  of  the  death  "— *♦  Share  to  which  'Z    ~     7~~^ 
he  would  hai^  been  entitled  " — Gift  in  remainder  to  persons  living  at  the  death 
of  the  tenant  for  life.  Walker  J. 

A  testator  doTised  his  real  estate  to  his  wife,  and  on  her  death  on  trust  for 
fire  persons  by  name,  or  such  of  them  as  should  survive  his  wife  and  attain    ^  .  i      oi 
twenty-one,  and  in  case  these  five  persons  should  all  be  living  at  his  wife's   ^        h^'  \\ 
death  and  attain  twenty-one  he  devised  to  them  five  several  parcels  of  land, 
one  to  each,  for  their  respective'  lives,  and  he  declared  that  in  case  of  the  death      The  C.J. 
of  any  of  the  before-mentioned  persons,  then  he  devised  the  share  to  which  he       Owen  J. 
would  have  been  entitled  to  the  heir-general  of  such  person  so  dying  as  afore-       Cohen  J 
said. 

Held,  by  the  Full  Court,  affirming  the  decision  of  Walker,  J.,  that  in  the 
event  of  any  of  the  five  persons  predeceasing  the  testator's  widow,  the  substitu- 
tory  devise  to  the  heir-general  did  not  apply,  but  the  survivors  were  entitled 
in  fee  to  the  whole  real  estate. 

James  Williams  died  on  the  25th  December,  1857,  having  on 
the  22nd  March  previous  made  a  will  in  the  following  terms : — 
"I  appoint  my  wife  Sarah  Williams  and  Andrew  Morton  sur- 
geon &e.  of  Queanbeyan  executors  and  trustees  of  this  my  will 
and  I  direct  them  so  soon  as  conveniently  may  be  after  my 
decease  to  collect  get  in  and  receive  all  moneys  which  may  be 
due  and  owing  to  me  at  my  decease  and  to  pay  all  my  just  debts 
funeral  and  testamentary  expenses.  Next  I  give  devise  and 
bequeath  all  my  real  estate  unto  my  said  wife  for  and  during  her 
natural  life  and  after  her  decease  upon  trust  that  my  said 
executors  and  trustees  shall  stand  possessed  thereof  in  trust  for 
William  James  Penny  Francis  Penny  Thomas  Penny  and  Henry 
Penny  sons  of  my  said  wife  by  a  former  marriage  and  my  son 
James  Williams  or  such  of  them  as  shall  be  living  at  the  time  of 
the  decease  of  my  said  wife  and  who  shall  attain  the  age  of 
twenty-one  years  and  in  case  my  sons  in  law  the  sons  of  my  said 
wife  by  a  former  marriage  that  is  to  say  William  James  Penny 
Francis  Penny  Thomas  Penny  and  Henry  Penny  and  my  son 
James  Williams  shall  all  be  living  at  the  time  of  the  decease 
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of  my  said  wife  and  who  shall  attain  the  age  of  twenty- 
one  years  then  I  give  and  bequeath  unto  William  James 
Penny  (property  A  describing  it  by  metes  and  bounds)  to  the 
use  of  the  said  William  James  Penny  and  his  assigns  during  his 
life." 

The  testator  then  made  similar  devises  to  the  other  step  sons, 
and  to  James  Williams,  of  four  specific  properties,  describing 
them  each  by  metes  and  bounds,  and  continued  : — "  And  I  declare 
that  in  case  of  the  death  of  any  of  the  before- mentioned  persons 
then  I  give  and  devise  the  share  to  which  he  would  have  been 
entitled  to  the  use  of  the  person  or  persons  who  shall  then 
answer  to  the  description  of  heir-general  to  such  person  so  dying 
as  aforesaid  his  her  or  their  heirs  and  assigns  for  ever  if  more 
than  one  as  tenants  in  common  and  upon  to  or  for  no  other  trust 
intent  or  purpose  whatsoever." 

William  James  Penny  died  on  the  20th  September,  1^72, 
leaving  a  wife  and  two  children,  James  Penny  and  Amelia  Penny. 

Henry  Penny  died  unmarried  on  the  21st  July,  1882. 

Sarah  Williams,  the  testator's  widow,  died  on  the  13th  June, 
1898. 

In  1885  the  Commissioner  for  Railways  resumed  portion  of 
the  devised  land.  After  paying  to  Sarah  Williams  the  value  of 
her  life  estate,  the  Commissioners  paid  into  Court  two  suras  of 
382i.  and  2091.  as  compensation  for  the  interests  in  remainder. 
The  former  sum  was  for  part  of  the  land  in  the  specific  devise 
of  James  Williams ;  the  latter  was  for  part  of  the  land  included 
in  the  specific  devises  to  Henry  Penny  and  Thomas  Penny. 

Francis  Penny  and  Thomas  Penny  now  presented  a  petition 
praying  that  one-third  of  the  fund  in  Court  might  be  paid  out 
to  them.  Before  the  petition  came  on  for  hearing  Francis  Penny 
became  bankrupt,  and  N.  F.  Giblin  was  appointed  his  official 
assignee. 

Cullen,  for  the  petitioner  Thomas  Penny.  As  the  five  benefi- 
ciaries did  not  all  survive  the  widow,  the  specific  devises  for  life 
did  not  come  into  operation,  nor  the  gift  over  to  their  respective 
heirs  general ;  the  petitioners,  as  two  of  the  three  who  survive! 
the  widow,  are  entitled  to  two-thirds  of  the  fund  in  Court. 


VOL.  XIXO  CASE8  IN  EQUITV.  225 

R.  K.  Manning y  for  N.  F.  Giblin,  and  Gordon,  for  the  respon-        1898. 

dent  James  Williams,  followed  in  the  same  interest.  ex  parte 

Commission- 

MdcTnanaviey,  for  James  Penny.     The  gift  over  on  the  death    _*^  ^^^ 

^*  .  .       Railways; 

of  the  beneficiaries  applies  generally  to  the  preceding  clauses  in        In  re 
.,         .„  Claim  of 

the  will.  Sarah 

Williams. 
Canaway,  for  the  Railway  Commissioners.     The  Railway  Com- 
missioners are  not  liable  for  the  costs  of  this  petition;  at  all 
events  they  are  only  liable  for  one  set  of  costs  to  the  petitioners. 

CuUen  in  reply.  « 

Walkek,  J.  In  thisf  case  James  Williams  by  his  will  devised 
all  his  real  estate  to  his  wife  during  her  life,  and  (1)  after  her 
decease  upon  trust  that  his  trustees  should  stand  possessed 
thereof  in  trust  for  five  persons  (naming  them),  or  such  of  them 
as  should  be  living  at  the  time  of  the  decease  of  his  said  ivife, 
and  who  should  attain  the  age  of  twenty-one  years ;  (2)  and  in 
ease  the  said  five  persons  should  all  he  living  at  the  time  of  the 
decease  of  his  said  wife,  and  who  should  attain  the  age  of 
twenty-one  years,  then  he  gave  to  W.  J.  Penny  a  certain  parcel 
of  land  specifically  described  to  the  use  of  him  and  his  assigns 
•luring  his  life — and  other  parcels  of  land  specifically  described 
to  each  of  the  others  of  the  five  for  their  respective  lives  in 
similar  words ;  (3)  and  the  testator  declared  that  in  case  of  the 
death  of  any  of  the  before-mentioned  persons,  then  he  gave  the 
share  to  which  he  would  have  been  entitled  to  the  use  of  the 
person  or  persons  who  should  then  answer  to  the  description  of 
the  heir-general  to  such  person  so  dying  as  aforesaid,  his,  her, 
or  their  heirs  and  assigns  as  tenants  in  common. 

Three  only  of  the  five  persons  named  were  living  at  the  death 
of  the  widow  and  attained  twenty-one,  viz.,  Thomas  Penny, 
Francis  Penny,  and  James  Williams.  In  these  circumstances 
Thomas  Penny,  James  Williams,  and  Mr.  Giblin,  as  oflScial 
assignee  of  the  bankrupt  estate  of  Francis  Penny,  claim  to  be 
entitled  in  equal  shares  to  the  whole  of  the  funds  in  Court, 
representing  lands  forming  part  of  the  testator's  estate  and  taken, 
under  their  powers  by  the  Railway  Commissioners.  This  view 
was  contested  by  James  Penny,  son  of  William  James  Penny. 
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Ex  parte 
Commission- 

EBS  FOR 

Railways; 

In  re 
Claim  of 

Sarah 
Williams. 


Walker  J. 
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W.  J.   Penny  was  a  son  of  the  testator  who  predeceased  the 
testator's  widow. 

In  my  opinion  only  the  three  who  were  living  at  the  death  of 
the  testator  8  widow  and  attained  twenty-one  are  entitled  to  the 
money.  They  get  their  title  under  the  plain  words  of  that  part 
of  the  will  which,  for  convenience.  I  have  numbered  1.  Part  2 
was  only  applicable  in  the  event,  which  never  happened,  of  all 
of  the  five  surviving  the  widow ;  and  part  3  was,  in  my  judgment, 
never  meant  to  apply  to  any  part  other  than  part  2.  Parts  2 
and  3,  as  I  understand  them,  are  closely  connected,  and  confer 
life  estates  and  remaiifders  in  fee,  "  in  case  of  the  death"  meaning 
"  on  the  denth  ";  but  they  never  came  into  operation,  as  they 
depended  on  a  contingency  which  never  happened.  Mr.  Mclc- 
"inanamey,  on  behalf  of  James  Penny,  contended  that  part  -^ 
controls  and  qualifies  part  1,  and  that  ''  in  case  of  the  death  *' 
means  "  in  case  of  the  death  before  my  said  wife."  But  this 
seems  to  me  a  strained  and  violent  construction,  and  one  which 
is  open  to  two  further  objections,  viz.  (a)  the  words  "  to  which 
he  would  have  been  entitled  "  cannot,  as  the  argument  assumes, 
apply  to  a  person  predeceasing  the  widow,  for  such  a  person 
takes  nothing  under  any  part  of  the  will;  (b)  if  the  words  "in 
case  of  the  death  V  are  to  be  read  as  **  in  case  of  the  death  before 
my  said  wife,"  then,  if  the  specific  devises  in  part  (2)  had  come 
into  operation,  in  every  case  in  which  the  tenant  for  life  survived 
the  testators  widow  there  would  have  been  an  intestacy  as 
regarded  the  fee  simple.  For  these  reasons  I  think  the  view  of  the 
petitioners  is  the  correct  one,  and  I  order  the  fund  to  be  divided 
and  paid  out  accordingly.  The  Commissioners  will  pay  the 
costs  of  all  parties,  but  I  shall  only  allow  one  set  of  costs  for  the 
petitioners  Thomas  Penny  and  the  official  assignee  of  Francis 
Penny,  and  these  costs  are  to  be  paid  to  Thomas  Penny  or  his 
solicitor.  After  the  petition  had  been  presented  by  Thpmas 
Penny  and  Francis  Penny,  Francis  Penny  became  bankrupt,  and 
his  official  assignee  has  appeared  before  me  by  separate  solicitor 
and  counsel.  This  is  a  course  v^^hich  I  shall  not  encourage.  In 
the  absence  of  good  reason  to  the  contrary  (no  such  reason  is 
suggested),  the  official  assignee  ought  to  have  adopted  the 
petition  and  appeared  by  the  same  solicitor  and  counsel  as  his 
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co-petitioner.  A  trifling  amendment  would  have  put  the  record 
into  proper  order,  and  costs  would  not  then  have  been  unneces- 
sarily incurred.  In  making  this  special  order  as  to  costs  i  am 
following  Owen,  C.J.  in  Eq.,  in  Herbert  v.  Badgery  (1). 

From  this  decision  the  respondent  James  Penny  obtained  leave 
to  appeal  in  forma  pauperis ;  the  appeal  came  on  for  hearing  on 
the  Slst  October. 

Macmxinamey  and  Hogg,  for  James  Penny  the  appellant,  cited 
Price  V.  LocJdey  (2);  Home  v.  PiUans  (3);  In  re  Merrick's 
Trusts  (4) ;  Keay  v.  Boulton  (5) ;  GaUand  v.  Leonard  (6) ;  In 
re  Hannan  (7) ;  In  re  Luddy  (8) ;  Da  Costa's  Case  (9) ;  (7am- 
hridge  v.  Rouse  (10) ;  O'Mahoney  v.  Bv/rdett  (11);  Theobald  on 
Wills,  3rd  Edit.,  p.  459 ;  Jarman  on  Wills,  4th  Edit.,  p.  850. 

Gordon,  for  James  Williams,  cited  Moi^ell  v.  Sutton  (12);  Roe 
Y.NemU  (13);  Carr  v.  Clinton  (14);  Re  Willcock  (15);  Bibben^ 
V.  Potter  {16)  ]  Anon.  (17). 

CuUen,  for  Thomas  Penny  and  N.  F.  Giblin,  cited  2  Jat^rri,  on 
WiUs,  759. 


1898. 


Canaway,  for  the  Railway  Commissioners. 
Macman^mey  in  reply. 


Car.  adv.  vult. 


Ex  parte 
Commission- 
ers FOR 
Kailways; 

In  re 

Claim  of 

Sarah 

WiLUAMS. 

Walker  3. 


On  the  13th  December,  the  judgment  of  the  Court  (The  Chief  December  13. 
Justice,  Owen,  J.,  and  Cohen,  J.)  was  delivered  by 

Owen,  J.  This  was  an  appeal  from  the  decision  of  Mr. 
Justice  Walker,  whereby  he  directed  a  sum  in  Court  to  be  paid 
out,  one-third  to  Thomas  Penny,  one-third  to  Norman  Frederick 
Giblin,  and  one-third  to  James  Williams. 


(1)  14  N.S.W.  R.  Eq.  828. 

(2)  6  Beav.  180. 

(3)  2  M.  &  E.  20. 

(4)  1  Eq.  559. 

(6)  25  Ch.  D.  212. 

(6)  1  Swanst.  161. 

(7)  [1897]  2  Ch.  89,  at  43. 

(8)  26  Ch.  D.  394. 


(9)  3  Buss.  860. 

(10)  8  Yes.  12. 

(11)  L.R.  7  H.L.  388. 

(12)  1  Phm  545. 

(13)  11  Q.B.  466. 

(14)  8  Eq.  462. 

(15)  [1898]  1  Ch.  95. 

(16)  10  Ch.  D.  788. 


(17)  Cro.  Eliz.  9. 


Owen  J. 
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1808.  The  claim  arose  out   of   the    will   of   James   Williams,  who 

Ex  paHe     dovised  his  real  estate  to  his  wife,  Sarah  Williams,  for  life,  and 

K^^^R*^   after  her  decease  upon  trust  that  his  executors  and  trustees 

Railways;    should  stand  possessed  thereof  in  trust  for  William  James  Penny, 

In  re  ,  , 

Claim  op  Francis  Penny,  Thomas  Penny,  and  Henry  Penny  (sons  of  HLs 
Williams.  ^^^®  ^y  ^  former  marriage),  and  his  son  James  Williams,  or  such 
of  them  as  should  be  living  at  the  time  of  the  decease  of  his 
wife,  and  who  should  attain  the  age  of  21  years.  And  incase 
they  all  should  be  living  at  the  death  of  his  wife,  he  devised  to 
each  of  the  five  by  name  a  separate  portion  of  his  land  (describing 
it  by  metes  and  bounds)  for  life,  and  then  made  the  following 
declaration : — "  And  I  declare  that  in  case  of  the  death  of  any  of 
the  before-mentioned  persons,  then  I  give  and  devise  the  share 
to  which  he  would  have  been  entitled  to  the  use  of  the  person 
or  peirsons  who  shall  then  answer  to  the  description  of  heir- 
general  to  such  person  so  dying  as  aforesaid,  his,  her,  or  their 
heirs  and  assigns  for  ever  if  more  than  one  as  tenants  in  common." 
Two  of  the  sons  predeceased  the  widow.  The  difficulty  in  con- 
struing this  will  arises  out  of  this  declaration. 

The  words  "  in  case  of  the  death  "  may  be  interpreted  in  three 
ways : — (1)  As  meaning  "  on  the  death  "  generally ;  (2)  "  In  case 
of  the  death  during  the  lifetime  of  the  widow  ";  or  (3)  *'  In  case 
of  the  death  after  the  decease  of  the  widow."  If  the  first 
meaning  is  given,  then  the  devise  may  present  the  same  difficul- 
ties as  I  shall  point  out  in  respect  of  the  second  meaning,  in  the 
event  of  the  death  occurring  during  the  lifetime  of  the  widow. 
If  the  second  meaning  is  given,  the  declaration  is  not  consistent 
with  the  first  part  of  the  devise,  which  is  to  stcch  of  the  sons  "  as 
shall  be  living  at  the  time  of  the  decease  of  my  said  wife."  The 
third  construction  makes  the  will  consistent  throughout,  because 
the  declaration  would  only  come  into  force  in  the  event  of  dl 
the  sons  surviving  the  widow. 

Adopting  this  construction  the  disposition  of  the  real  estate  is 
that : — If  any  of  the  sons  die  in  the  lifetime  of  the  testator's 
wife,  the  survivors  only  take  an  estate  in  fee ;  if  aU  the  sons 
survive,  then  each  son  takes  in  severalty  a  separate  portion  of 
the  estate,  with  remainder  in  fee  to  his  heir.  The  only  difficulty 
of  this  construction  is  that  it  does  not  give  effect  to  the  words  in 
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the  declaration  "  the  share  to  which  he  would  have  been  entitled,"        i&^S, 
because  after  the  death  of  the  widow  the  share  of  the  sons  would     Expcwie 
be  vested  in  possession.     To  give  effect  to  those  words  the  death      j^g  ^^ 

referred  to  in  the  declaration  must  refer  to  death  in  the  lifetime  Railways; 

In  re 

of  the  widow,  and  before  the  sons*  shares  became  vested  in  Cla^mof 
possession,  and  must  be  read  in  connection  with  the  first  part  of  Williams. 
the  will.  If  so,  it  is  inconsistent  with  the  devise  to  the  survivors 
only,  and,  moreover,  creates  an  intestacy  as  to  the  ultimate  fee 
in  the  event  of  all  the  sons  surviving  the  widow.  We  think, 
therefore,  that  these  words  must  be  disregarded,  and  the  third 
construction  we  have  mentioned  adopted. 

It  is  hard  to  understand  why  the  testator  should  leave  out  of 
his  will  the  children  of  a  son  who  has  predeceased  his  widow, 
when  the  children  of  the  sou  who  survives  take  an  estate  in 
fee ;  but  it  is  impossible  to  guess  at  a  testator's  reasons.  It  is 
enough  if  the  Court  can  make  a  will  grammatically  and  logically 
consistent  in  its  various  provisions,  without  prying  into  the 
ethical  reasons  for  those  provisions. 

The  view  we  have  taken  of  the  true  construction  of  this  will 
Is  that  adopted  by  his  Honour  Mr.  Justice  Walker  in  his  judg- 
ment, and,  therefore,  we  dismiss  this  appeal.  As  to  the  costs  of 
this  appeal,  we  are  of  opinion  that  they  should  be  paid  by  the 
appellants  who  have  failed.  Under  s.  56  of  the  Railways  Act 
the  Commissioners  have  to  pay  the  costs  of  getting  moneys  paid 
ont  of  Court,  "except  such  as  are  occasioned  by  litigation  between 
adverse  claimants." 

Although  Mr.  Justice  Walker  was  right  in  ordering  the  Com- 
missioners to  pay  the  costs  of  the  petition  before  him,  we  think 
the  appeal  comes  within  the  exception,  and  the  costs  of  the 
appeal  should  not  be  borne  by  the  Commissioners. 

Solicitors :  OovM  &  Shaw  ;  Sly  Js  Russell ;  HowartL 
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1898. 


October  6. 
Walker  J. 


In   re    THE    MERCANTILE    BUILDING,   LAND    AND    INVESTMENT 

COMPANY,  Ltd. 

Company — Municipal  raiea — Charge — Rights  qf  Mortgagee — Municipalities  Ad, 
1867  (31  Vic,  No.  12),  «.  11^— Municipalities  Act  Amendment  Ad  of  1892  (55 
Vic.  No.  33),  jj.  6.  • 

The  charge  created  by  the  Municipalities  Acts  of  1867  and  1892  is  a  6rst  charge 
apon  the  property  rated,  and  has  priority  over  any  mortgage  over  the  same  pro- 
perty, oven  with  respect  to  rates  which  become  dae  after  the  date  of  such  mort- 

This  was  a  summons  on  behalf  of  the  municipality  of  Hurst- 
ville  for  an  order  that  the  lands  subject  to  the  charge  for  certain 
rates  due  to  the  municipality  should  be  sold  and  the  proceeds 
applied,  subject  to  payment  of  the  costs  of  sale  and  other  costs, 
in  the  payment  of  such  rates  to  the  municipality,  and  that  the 
balance,  if  any,  nhould  be  paid  to  the  liquidators  of  the  company. 

It  appears  that  in  October,  1891,  the  company  was  wound-up 
voluntarily,  and  in  November  in  the  same  year  such  voluntary 
winding-up  was  ordered  to  be  continued  under  the  supervision 
of  the  Court.  A  further  order  was  made  on  September  7th, 
1894,  that  all  further  proceedings  in  the  winding-up  should  be 
taken  before  the  Master  in  Equity. 

The  company  had  been,  and  still  was,  owner  in  fee  of  certain 
allotments  within  the  municipal  district  of  Hurstville  since 
April  26th,  1887,  and  of  certain  other  allotments  within  the 
same  district  since  April  13th,  1888. 

A  claim  for  rates  due  and  payable  by  the  company  in  respect 
of  these  allotments  was  allowed  by  the  Master  at  431Z.  18«.  Sd, 
and  the  Master  cei*tified  that  all  formalities  and  conditions 
precedent  necessary  to  charge  the  respective  rates  on  the  allot- 
ments, in  respect  of  which  they  had  been  made,  had  been  duly 
performed  and  complied  with. 

Some  of  the  lands  mentioned  were  subject  to  a  mortgage  dated 
September  10th,  1889,  in  favour  of  the  City  Bank  of  Sydney,  as 
part  security  for  an  advance  made  to  the  company. 
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CvUen,  in  support  of  the  summons.    The   municipality   is        1898. 
entitled  to  this  order  ba  being  a  creditor  holding  a  charge.     The       In  re 
charge  is  in  substance  preferential,  as  any  sale  of  the  pi*operty  b.  L.  &L  Co., 
must  be  subject  to  it,  the  charge  having  to  be  paid  off  or  the 
amoont  thereof  deducted  from  the  purchase  money.     A  mort- 
gagee   is   in   no  better  position,   but   buys   something   loaded 
prospectively  by  the  statute.     The  properties  charged  are  those 
included  in  the  assessments  from  year  to  year. 

[Walkeb,  J.    Are  not  different  properties  differently  assessed  ?] 

Tea ;  that  is  the  only  way  of  getting  at  their  value. 

[Walker,  J.  Do  you  contend  that  the  rates  on  one  assessment 
can  be  recovered  out  of  land  under  another  assessment  ?] 

No;  I  do  not  carry  my  argument  as  far  as  that,  but  the 
properties  in  one  assessment  must  all  bear  the  burden  of  the  rates. 

Knox,  for  the  liquidator.  The  City  Bank  of  Sydney  is  not 
represented,  but  it  is  the  duty  of  the  liquidator  to  put  the  whole 
matter  before  the  Court.  The  Court  will  not  assume  an  inter- 
ference by  the  Legislature  with  the  rights  of  secured  creditors. 
A  mere  charge  is  given  by  the  statute,  and  nothing  is  said  as  to 
priority.  The  case  is  different  in  the  case  of  the  Land  and 
Income  Tax  Act,  which  expressly  refers  to  the  priority  of  the 
charge  there  mentioned. 

The  charge  for  rates  made  after  the  date  of  the  mortgage  to 
the  bank  must  be  qua  those  rates  subject  to  the  mortgage. 
Subsequent  rates  are  in  the  same  position  as  the  debt  of  a  second 
mortgagee. 

[Walker,  J.  Suppose  a  man  takes  a  mortgage  over  property, 
all  rates  on  it  being  then  paid ;  he  remains  in  possession  and 
rates  become  due ;  can  he  sell  the  property  free  from  those  rates  ?] 

No ;  but  that  does  not  shew  that  there  is  any  priority,  because 
upon  sale  the  mortgage  is  at  an  end,  and  the  purchase  money  is 
subject  to  the  rates. 

CuUen  in  reply. 
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1898.  Walker,  J.     The  question  I  am  asked  to  decide  in  this  case 

In  re        arises  from  the  sections  of  the  Municipalities  Acts  of  1867  and 

R  iTft^^o'  1^92,  which  make  the  rates  a  charge  upon  the  property  rated  ; 

^''^-        the  question  being  what  is  the  meaning  of  a  "  charge  ";  does  such 

charge  constitute  a  first  charge  and  give  prior  rights  ? 

The  case  is  one  of  the  greatest  importance,  but  there  are  no 
authorities  on  the  point,  and,  therefore,  nothing  will  be  gained  by 
my  taking  time  to  consider  my  decision. 

I  think  that  the  "  charge "  given  by  the  sections  referred  to 
means  a  first  charge.  Such  a  construction  is  in  no  way  unreason- 
able, the  Municipalities  Acts  having  been  passed  to  enable  local 
taxation  to  be  enforced  for  the  benefit  of  local  property ;  such  is, 
at  any  rate,  the  theory  of  such  statutes,  if  not  literally  true  in 
practice. 

That  such  a  charge  should  be  a  first  charge,  even  to  the  post- 
ponement of  an  existing  mortgage,  is  not,  in  my  opinion, 
unreasonable,  because  the  mortgagee  gets  the  benefit  of  the 
taxation.  Another  reason  for  my  decision  is  this :  it  seems  to 
me  that  a  municipality,  where  property  is  mortgaged,  must  in 
respect  of  their  charge  be  in  the  position  either  of  first  or  second 
mortgagees ;  I  put  it  to  Mr.  Knojc  whether  in  such  a  case  the 
mortgagee  could  sell  under  his  power  of  sale  free  from  the 
charge  given  by  the  statute,  and  he  admitted  that  the  mortgagee 
could  not  do  so.  Now,  in  the  ordinary  case  of  first  and  second 
mortgagee,  the  first  mortgagee  selling  under  his  power  of  sale 
can  sell  free  from  the  second  mortgagee,  the  second  mortgagee 
only  having  recourse  to  the  purchase  money ;  the  municipality  is, 
therefore,  not  in  the  position  of  second  mortgagee.  The  conclu- 
sion then  is  that  the  municipality  has  a  charge  which  is  that  of 
first  mortgagee;  and,  as  I  have  said,  such  is  a  reasonable  con- 
struction of  the  Acts,  having  regard  to  the  object  with  which 
they  were  passed. 

It  is  not  disputed  that  the  municipality  must  only  have 
recourse  in  respect  of  any  rate  to  the  particular  property  rated 
in  that  assessment ;  I  therefore  say  nothing  on  that  point. 

The  order  will  be  that  in  default  of  payment  within  three 
months  the  liquidator  sell  the  property  rated  to  enforce  the  rates^ 
such  sale  to  be  approved  by  the  Master. 
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The  balance  of  purchase  money  will  be  dealt  with  in  the        ^8^8- 

liquidation  in  the  ordinary  way.     The  council  will  add  their       In  re 

costs  to  their  charge,  and  the  liquidator  will  have  his  costs  out  of  b.  L.  &I.  Co., 

the  assets.  ^''• 

Order  accordingly,        ^^^^  j 

Solicitors  for  the  municipality :  Carruthera  <k  McDonald, 
Solicitors  for  the  liquidator :  Villeneuve-Smith  <k  Dawes, 
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CASES 


DETBBMIVED  BT  THE 


SDPREiE  COUBT  OF 


SOUTH  WALES 


IN   ITS 


^ankruptcp  anb  probate  JurisbicttottB, 


AND  BT  THE 


PRIVY  COUNCIL  ON  APPEAL  THEREFROM    DURING  1898. 


Re  WALTERS. 

Eit  pane  THE  OFFiaAL  ASSIGNEE. 

CURRIE,  Respondent. 

Bankruptcy — Unsuccessful  motion  to  set  cuiide  sale  by  bankrupt — Costa, 

On  application  by  an  official  assignee  to  set  aside  a  sale  made  by  the  bankrupt 
as  fraudulent  under  the  Statute  13  Eliz.  c.  5 — Held,  that  the  official  assignee, 
though  unsuccessful,  oaght  not,  under  the  circumstances,  to  be  ordered  to  pay 
the  costs  of  the  application  notwithstanding  that  examinations  of  various  wit- 
nesses, including  the  parties  to  the  sale,  had  been  held  under  s.  30  of  the  Bank- 
niptcy  Act,  and  that  the  official  assignee  had  not  been  misled  by  the  evidence 
given  on  such  examination. 

This  was  a  motion  by  the  ofScial  assignee  of  the  estate  of  J. 
J.  Walters  to  set  aside,  as  fraudulent  under  the  Statute  13  Eliz. 
a  5,  a  sale  by  the  bankrupt  to  the  respondent  Donald  Currie. 

Prior  to  the  proceedings  being  taken,  the  bankrupt,  the  respon- 
dent and  other  witnesses  had  been  examined  by  the  official 
assignee  under  s.  30  of  the  Bankruptcy  Act. 

The  evidence  given  by  the  respondent  on  such  examination 
was  substantially  the  same  as  that  given  on  the  hearing  of  this 
application. 

Gordon  {R.  K.  Manning  with  him),  for  the  official  assignee. 


1898. 


March  16,  17, 
21,  22,  23,  31. 

A.H.SimptonJ 
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1898.  Wise  (Bavin  with  him),  for  the  respondent.    The  transaction 


Be         was  not  fraudulent,  and  the  official  assignee,  if  not  successful, 
ALTBBs.    should  not  be  relieved  from  having  to  pay  costs  as  he  had  pre- 

JSx  parte 

Official     viously  investigated  the  circumstances  of  the  sale  by  examination 
AssioNKiL    under  a.  30. 

CURRIB, 

'  Gordon  m  reply.  Owing  to  the  suspicious  nature  of  the 
transaction,  the  official  assignee  was  justified  in  bringing  this 
matter  before  the  Court. 

CvLT.  adv.  tnttt. 
March  z\.        On  March  31st, 

A.  H.  Simpson,  J.  The  question  which  I  have  to  decide  in 
this  case  is,  whether  a  sale  by  the  bankrupt  to  Currie  in  February 
or  March,  1892,  of  a  ^  share  in  the  Farmers'  and  Dairymen's 
Refrigerating  Co.  is  void  against  creditors  under  the  statute  13 
Eliz.  c.  5.  The  sequestration  order  was  made  on  3rd  July,  1896 ; 
there  is,  therefore^  no  suggestion  that  the  transaction  can  be 
impeached  under  the  bankruptcy  laws.  There  is  no  difficulty  as 
to  the  law.  Where  valuable  consideration  is  given  the  deed  is 
pin/ma  facie  valid,  but  it  may  be  shewn  to  be  invalid  by  proving 
that  both  vendor  and  purchaser  had  a  fraudulent  intention  of 
defeating  or  delaying  creditors.  A  fraudulent  intent  on  the  part 
of  the  vendor  is  insufficient,  it  must  be  brought  home  to  the  pur- 
chaser. Whether  this  fraudulent  intent  can  be  brought  home  to 
both  parties  is  a  question  of  fact,  and,  of  course,  depends  on  the 
circumstances  of  each  particular  case.  There  are  various  indica- 
tions of  fraud,  inadequacy  of  consideration,  retention  of  posses- 
sion by  the  vendor,  secrecy,  &c.;  but  in  all  cases  the  only  question 
is,  do  the  facts  prove  fraud  ?  The  law  as  above  stated  is  practi- 
cally taken  from  Re  Johnson  (1),  affirmed  by  the  Court  of  Appeal 
(2).  When  the  law  is  clear,  not  much  assistance  can  be  derived 
by  reference  to  other  cases  where  the  facts  are  different ;  to  quote 
the  language  of  Lord  Halsbury,  L.C.,  in  London  J.  S.  BarJc  v, 
SiTYimons  (3) :  "  I  must  make  a  protest  that  it  is  not  a  very 
profitable  enquiry  to  consider  whether  one  case  resembles  another 
in  its  facts/* 

(I)  20  Ch.  D.  389.  (2)  51  L.J.  Ch.  603. 

(3)  [1892]  A.C.  201  at  p.  210, 
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The  material  facts  in  this  ease  are  as  follows : —  1808. 


In  July,  1890,  the  business  in  question  was  started  by  Kyle  and         Be 
Walters  as  partners  in  equal  shares  under  the  style  of  Sneddon  and      ^^"m- 

Ex  parte 

Co.,  a  name  which  was  afterwards  changed  to  The  Farmers'  and     Official 
Dairymen's  Refrigerating  Co.    About  April,  1891,  Walters  sold  an     ^  . 
interest  in  the  business  to  Sneddon  for  10002.,  the  interest  being  Respondent, 
the  riorht  to  get  300i.  a  year  out  of  profits.     Afterwards  it  was  ,  „  ^. 
agreed  between  Walters  and  Sneddon  that  the  latter  was  to  have 
\  interest.     On  1st  January,  1892,  a  partnership  deed  was  drawn 
up  between  Kyle  and  Sneddon,  by  which  it  appeared  that  Kyle 
held  \  interest,  and  Sneddon  f ;  Sneddon,  however,  being  a  trustee 
of  \  for   Walters.     At  that  time  the  profits  were  estimated  at 
about  12002.  a  year.     At  the  beginning  of  1892,  Walters,  being 
heavily  in  debt,  and  to  use  his  own  expression,  "  wanting  money 
badly,"  endeavoured  to  sell  his  \  share,  and  placed  it  in  Mr.  Way's 
hands  for  sale.     Way  placed  the  share  in  the  hands  of  J.  W. 
Cliff,  but  whether  any  real  attempt  was  made  to  sell  it  does  not 
appear.    In  February,  1892,  Currie  verbally  agreed  to  purchase 
the  \  share  and  a  piece  of  land  at  Picton  belonging  to  Walters 
on  the  following  terms :  300Z.  cash  and  5002.  in  promissory  notes, 
which  Currie  was  not  to  be  called  on  to  pay,  but  which  were  to 
be  payable  out  of  the  business.     Currie  was  also  to  take  on  him- 
self the  liability  on  Walters'  share,  which  was  estimated  as  3,2002. 
Currie  was  also  to  pay  Walters  200i.  a  year  for  looking  after  his 
share  in  the  business.     As  Currie  had  no  property  but  his  farm,  the 
value  of  which  was  some  400^.,  he  was  unable  to  pay  any  cash, 
and  accordingly  it  was  arranged  that  Currie  should  mortgage  his 
farm  to  Mrs.  Walters,  the  mother  of  the  bankrupt,  an  old  lady 
over  70  and  of  no  means,  for  8002.;  that  she  should  transfer  this 
mortgage  to  her  bank,  and  thereby  obtain  an  overdraft  for  300i. 
This  was  done,  and  according  to  Walters'  account  he  got  cheques 
from  his  mother  for  various  sums  at  different  times,  amounting 
to  300i. ;  the  first  payment  being  60i.  on   16th  August,  1892. 
There  was  no  deed  or  writing  of  any  kind  transferring  the  J 
share  to  Currie. 
It  was  contended  by  Mr.  Gordon  that  the  transaction  was 

clearly  fraudulent  on  Walters*  part,  for  the  following  reasons ; 

A2 
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1898.       (1)  The  sale  was  at  a  gross  undervalue,  and  (2)  Mrs.  Walien 


Be  name  was  used  as  a  blind,  so  that  creditors  might  not  know  Walters 
E^^^^r^  had  money  at  his  command.  It  was  further  contended  that  Carrie, 
Official     who  was  a  mere  puppet  in  Walters'  hands,  must  be  taken  to  have 

Assigns  K 

CuRBiB  ^^'^  ^  party  to  the  fraud.  In  the  view  I  take,  it  is  aunece&sary 
Respoodent.  ^  decide  whether  Waters  vvas  guilty  of  fraud.  I,  therefore,  refrain 
AM. Simpson  J.  from  doing  so,  but  I  was  not  favourably  impressed  with  him  as  a 
witness,  and  place  little  reliance  on  his  testimony  when  uncorro- 
borated. Assuming,  however,  that  Walters  was  guilty  of  fraud, 
it  must  be  shewn  that  Currie  was  a  party  to  it,  and  of  this  I  am 
not  satisfied.  It  is  extremely  difficult  to  say  what  the  value  of 
the  I  share  was  in  February  or  March,  1892.  According  to  Mr. 
Fullwood  the  value  was  about  5,000Z.,  the  ^  share  of  profits 
for  the  year  31st  March,  I89I,  to  31st  March,  1892,  being  l,466t. 
Mr.  Nathan  said  this  was  much  too  high,  as  some  SOOL,  an  esti- 
mated amount  for  repairs,  renewals  and  maintenance  of  plant, 
ought  to  have  been  deducted  from  the  value  of  the  plant  as  given 
by  Fullwood,  and  charged  in  profit  and  loss  account,  also  a  fur- 
ther sum  of  437i.,  being  10  per  cent,  for  depreciation  ;  this  would 
reduce  the  J  share  of  profits  to  847i.  I  do  not  think  it  is  possible 
on  the  evidence  before  me  to  say  which  of  these  views  is  right, 
though,  as  far  as  1  can  judge,  Fullwood's  valuation  is  excessive 
in  charging  no  sum  for  depreciation.  Assuming,  however,  Full- 
wood's  valuation  to  be  correct,  the  value  of  the  plant  is  really 
not  very  important ;  if  the  business  failed,  the  plant  would  realise 
very  little  on  sale.  The  materiality  of  the  evidence  lies  in  its 
bearing  on  the  amount  of  profits.  Taking  then  Full  wood's  esti- 
mate of  profits  to  be  correct,  I  cannot  say  the  sale  was  at  an 
undervalue.  The  purchase  was  a  purely  speculative  one;  the 
business  had  only  been  carried  on  for  some  20  months,  there  was 
an  apparent  lack  of  working  capital,  and  there  was  the  chance  of 
opposition.  It  was  contended  by  Mr.  Oordon  that,  except  as  to 
300i.,  the  consideration  was  purely  illusory,  as  the  500Z.  was  to  be 
paid  out  of  profits  only,  and  Currie's  indemnity  against  the  liabi- 
lities was  worthless.  From  a  purchaser's  point  of  view,  however, 
this  would  not  be  so.  He  would,  of  course,  buy  on  the  assump- 
tion the  business  would  prosper ;  and,  if  so,  the  oOOZ.  and  the 
amount  of  the  liabilities  on  the  J  share  would  have  to  be  paid 
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out  of  moneys  received  by  him,  and  in  Currie's  case  his  interest        1898 


would  also  be  burdened  by  his  agreement  to  pay  Walters  2001,  a         7?^, 
year  for  looking  after  Currie's  share  in  the  business ;  Currie    ^^^t*'^- 

•^  .  °  .  .  Exparte 

being  of  incapable  of  doing  so  himself.     Under  these  circumstances     Official 
I  do  not  think  the  price  given  (if  inadequate  at  all)  was  so  inade-      ^ 
quate  as  to  suggest  to  Currie  any  idea  of  fraud,  even  though  the  Reapondent. 
equity  of  redemption  of  land  at  Picton,  which  Walters  estimates  ,  „  „ 
as  worth  some  200Z.  or  300i.,  was  included.     Nor  do  I  think  the 
introduction  of  Mrs.  Walters*  name  need  have  conveyed  any  idea 
of  fraud  to  Currie,  and  I  do  not  believe  as  a  matter  of  fact  that 
he  had  any  fraudulent  intent.     In  his  present  condition  it  is 
difficult  to  say  what  amount  of  intelligence  he  possessed  at  the 
beginning  of  1892,  but  I  believe  his  wife's  evidence  that  he  never 
was  a  business  man  at  all,  and  he  no  doubt  relied  to  a  very 
unwise  extent  on  Walters.     Where  the  consideration  was  mar- 
riage, a  false  recital  that  the  property  settled  was  the  wife's  was 
held  insufficient  to  bring  home  fraud  to  her  :  Campion  v.  Cotton 
(1).     So,  in  a  later  case,  a  false  recital  that  the  intended  husband 
was  indebted  to  the  intended  wife  in  20,000i.:  Kevan  v.  Crawford 
(2). 

Under  these  circumstances,  the  case  for  setting  aside  the  sale 
fails.  As  Currie,  for  the  purpose  of  this  motion,  admits  that  120Z. 
was  owing  by  him  to  the  bankrupt  at  the  date  of  the  sequestra- 
tion order,  there  must  be  an  order  on  him  to  pay  this  amount. 
I  make  no  order  as  to  costs.  The  whole  transaction  was  very 
suspicious,  and  Currie,  practically  by  his  conduct,  brought  the 
litigation  on  himself;  (2)  As  to  the  alternative  claim,  he  did  not 
either  tender  or  pay  into  Court  any  part  of  the  120i.  owed  by 

him. 

Order  accordingly. 

Solicitors  for  the  official  assignee:  AUen,  Allen  &  Hemaley. 
Solicitor  for  the  respondent :  H,  R,  Way. 

(1)  17  V68.  263.  (2)  6  Ch.  D.  29. 
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1898.  ^«  BRADY;   Ex  parte  THE  OFFICIAL  ASSIGNEE. 


June  13.       Bankruptcy  Act,  1887  (61  Vic,  No,  19),  s.  4,  syb-s.  1  (h)—AmendmeiU  Act,  1896, 

«.  8 — Act  of  bankruptcy — Notice  of  suspension, 
A.H.  Simpson  J.  gub-sect.  1  (h)  of  a.  4  contemplatcB  the  case  of  a  debtor  dealing  with  his  credi- 
tors  as  a  body.  To  constitute  an  act  of  bankruptcy  under  that  sob-Bection,  s 
mere  declaration  of  insolvency  is  not  enough,  unless  it  be  accompanied  by  eome 
words  from  which  the  intention  of  the  debtor  as  to  the  future  conduct  of  lus 
business  can  be  gleaned. 

This  was  an  application  by  the  official  assignee  of  the  estate  of 
the  above-named  bankrupt,  for  an  order  ante-dating  the  com- 
mencement of  the  bankruptcy  to  14th  September,  1897,  when,  it 
was  alleged,  the  bankrupt  gave  notice  to  Harry  Elliott,  one  of 
his  creditors,  that  he  (the  bankrupt)  had  suspended,  or  was  about 
to  suspend,  payment  of  his  debts. 

The  affidavit  of  the  bankrupt  stated  that  prior  to  his  bank- 
ruptcy he  was  a  'bus  proprietor ;  that,  on  13th  April,  1897,  he 
borrowed  from  Harry  Elliott  the  sum  of  628i.  128.  upon  the 
security  of  all  his  'buses.,  horses,  harness,  and  household  furniture, 
by  a  sale  note,  with  a  hiring  agreement  back,  whereby,  inter  alia, 
the  bankrupt  was  to  pay  a  weekly  sum  of  4Z.  to  Elliott ;  that  he 
got  in  arrears  in  his  weekly  payments,  and  saw  the  said  Harry 
Elliott,  and  induced  Elliott  to  give  him  (the  bankrupt)  a  month's 
grace,  but,  notwithstanding  that,  he  was  unable  to  pay  Elliott. 

"  The  said  Harry  Elliott  took  possession  under  his  securities 
on  or  before  the  21st  September  last.  Before  taking  possession 
the  said  Harry  Elliott  sent  a  man  to  me  for  a  cheque  for  rent, 
I  then  owed  the  said  Harry  Elliott  two  weeks'  rent,  and  also  15Z. 
for  repairs  executed  by  him  for  me  since  the  date  of  the  security. 
I  told  the  man  that  I  could  not  pay  it ;  but  that  if  Mr.  Elliott  would 
give  me  time  I  might  be  able  to  pay  it.  He  said  that  he  must 
have  the  money,  and  on  my  telling  him  that  I  had  no  money  to 
give  him,  he  went  away.  I  afterwards  saw  the  said  Harry 
Elliott  in  his  yard,  and  referred  to  the  conversation  I  had  with 
his  man.  He  said  I  must  either  pay  him  or  he  would  take  pos- 
session.  I  said  I  had  no  money  to  give  him.    I  told  him  that  I  could 
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not  pay  the  people  I  was  getting  the  feed  and  stuff  from,  let        1898. 
alone  him.    I  told  him  that  if  he  could  give  me  time  I  would  try         ^^ 
and  get  on  another  run,  and  might  be  able  to  pay  him.     He  said  he      Bkady. 
could  not  give  me  any  further   time,  that   he  must  have  his     Official 

money This  conversation  took  place  about  a  week         i^nkk. 

before  the  21st  September  last." 

Elliott,  on  examination  under  s.  30  of  the  Bankruptcy  Act, 
stated : — "  He  (the  bankrupt)  saw  me  about  the  2 1  st  September 
at  my  shop.  He  owed  me  151.  for  repairs  done  since  date  of  sale 
note.  He  was  two  months^  in  arrears  with  his  payments  under  the 
lease.  He  said  he  could  not  pay  the  arrears,  and  he  could  not  raise 
the  money.  He  said  it  was  no  use  trying  to  raise  the  money.  I 
knew  he  had  a  man  trying  to  raise  a  loan  for  him  in  a  number 
of  places,  but  nobody  would  take  the  risk.  The  bankrupt  told 
me  the  line  was  not  paying  well.  ...  He  said  he  might  be 
able  to  pay  21.  per  week  under  the  lease,  but  I  told  him  I  could 
not  consent." 

The  estate  of  the  bankrupt  was  voluntarily  sequestrated  on 
October  6th  last. 

Gordon,  for  the  official  assignee,  cited  Re  Bacon  (]);  Re  Pike 
(2) ;  Re  Scott  (3)  ;   Re  Thorold  (4) ;   Crook  v.  Morley  (6). 

Cur.  adv.  vult 
On  June  13th,  ^^^3 

A.  H.  Simpson,  J.  The  question  which  I  have  to  decide  is 
whether  or  not  Brady  has  given  notice  to  any  of  his  creditors 
that  he  has  suspended,  or  that  he  is  about  to  suspend  payment  of 
debts,  within  s.  4,  sub-s.  1  (h),  of  the  Bankruptcy  Act. 

Each  case  must,  of  course,  stand  on  its  own  footing  ;  the  Court 
must  take  into  account  the  circumstances  under  which  the  state- 
ment is  made,  and  the  true  meaning  of  the  statement  so  made. 
As  there  is  practically  an  infinite  variety  in  the  words  used 
in  each  case,  and  in  the  circumstances  under  which  they  are 
used,  it  is  obvious  that  the  only  object  of  citing  cases  is  to  estab- 
lish the  principles  which  are  to  guide  the  Court.     It  may  be  that 

(1)  6  B.G.  85.  (3)  3  Mans.  102. 

(2)  17  N.S.W.L.R.  B.  &  P.  34.  (4)  11  N.S.W.L.R.  331. 

(5)  [1891]  A.C.  322. 
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1898.        it  is  not  easy  to  reconcile  all  the  cases  on  the  subject,  and  still 


Re  less  all  the  dicta  which  may  be  extracted  from  the  cases,  especially 
„  /^  ^^  taken  apart  from  their  context,  but  I  concur  in  the  statement 
Official  of  the  law  by  Manning,  J.,  in  Re  Pike  ( 1 ).  After  an  examination 
of  the  previous  cases,  and  after  laying  down  that  statements  under 
jLE,Simp8oni.  ^  4,  sub-s.  1  (h),  must  not  be  mere  casual  conversation,  his 
Honour  continues  :  "  In  every  cas6  the  creditor  who  relied  upon 
the  expression  used  as  an  act  of  bankruptcy,  must  be  in  a  position 
to  say  the  man  had  his  attention  drawn  to  the  question  of  his 
carrying  on,  and  any  reasonable  man  would  imply  from  what  he 
said  that  he  did  not  intend  to  carry  on.  An  admission  of  insol- 
vency, in  fact,  is  not  enough,  unless  it  be  accompanied  by  some 
words  from  which  the  intention  of  the  debtor  as  to  the  future 
conduct  of  his  business  can  be  gleaned."  It  is  contended  that 
this  cannot  be  reconciled  with  the  law  as  laid  down  by  Vaughan 
WiUiams,  L.J.,  in  In  re  Scott  (2).  That  was  the  case  of  a  non- 
trader,  and  it  was  unnecessary  to  the  decision  to  consider  what 
would  be  sufficient  notice  in  the  case  of  a  trader;  but,  in  my 
opinion,  there  is  no  discrepancy  between  the  two  cases.  Mr. 
Gordon  relies  on  the  following  passages  at  p.  105  :  "  The  notice 
must  be  a  notice  of  intention  to  suspend  payment  in  ordinary 
course.  Now,  in  the  case  of  a  trader,  payment  in  ordinary  course 
is  payment  of  all  commercial  debts  when  they  are  due  and  pay- 
able, and  in  such  a  case  if  a  person  calls  at  the  debtor's  place  of 
business  and  demands  payment,  and  receives  in  answer  not  only 
a  refusal  to  pay,  but  a  refusal  to  pay  based  upon  inability  to  pay, 
I  can  well  understand  it  being  held  that  such  a  declaration  of 
inability  would  amount  to  a  notice  of  suspension  or  intention  to 
suspend,  because  it  is  a  notice  of  supension  or  intention  to  sus- 
pend payment  of  debts  by  such  trader  in  the  ordinary  way." 
Taken  by  itself  the  passage,  no  doubt,  aflTords  a  basis  for  the 
argument  that  a  declaration  by  a  trader  of  inability  to  pay  his 
debts,  amounts  to  a  notice  of  suspension  within  sub-s.  1  (h) ;  hut 
on  p.  106  the  L.J.  says  :  "  I  am  convinced  myself  that  what  this 
clause  contemplates  is  the  case  of  a  debtor  dealing  with  his 
creditors  as  a  body.  If  a  trader  gives  notice  to  any  one  of  his 
creditors  that  the  state  of  his  finances  is  such  that  he  cannot  pay 

(1)  17  N.8.W.  B.  &  P.  34,  p.  38.  (2)  3  Man.  102. 
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all  his  debts  as  they  become  due,  and   that  consequently  he        1898. 


proposes  to  deal  with  his  creditors  collectively,  that  is  a  case         Re 
which  falls  within  the  clause :   but  I  do  not  think  that  any  case      „        ' 

•^  ^  JifX  parte 

falls  within  the  clause,  whether  the  case  of  a  trader  or  private     Official 

individual,  which  does  not  shew  that  such  a  state  of  things  has 

occurred,  or  is  about  to  occur,  as  necessarily  involves  a  dealing  ^-B.'Simpmrnj. 

with  his  creditors  as  a  body."      Here  an  additional  element  is 

supplied  to  the  declaration  that  the  trader  cannot  pay  all  his 

debts  as  they  become  due,  viz.,  that  consequently  he  proposes  to 

deal  with  his  creditors  collectively.     This  seems  to  me  exactly  in 

accordance  with  the  law  as  stated  in  Re  Pike.     Is  there  then  any 

statement  in  this  case  from  which  the  intention  of  the  debtor  as 

to  the  future  conduct  of  his  business  can  be  gleaned  ?     I  think 

not.     There  is  a  clear  enough  statement   of   inability  to   pay 

Elliott,  and  a  statement  that  he  could  not  pay  the  people  from 

whom  he  was  getting  the  feed  and  stuff  for  his  horses,  and  that 

he  could  not  raise  the  money  to  pay  Elliott.     No  doubt,  if  a 

trader  states  that  he  has  no  money,  and  cannot  raise  any,  the 

inevitable  consequence  must  be  stoppage  if  his  creditors  press 

him,  but  I  can  find  nothing  to  shew  that  this  alternative  was 

present  to  Brady's  mind,  or  that  he  had  any  intention  either 

as  to  stopping  or  not  stopping.     In  all  the  cases,  so  far  as  I  am 

aware,  in  which  the  notice  has  been  held  to  come  within  sub-s. 

1  (h),  there  have  been  words  from  which  the  intention  Could  be 

gleaned. 

I  have  assumed,  for  the  purposes  of  this  case,  that  the  debts 
due  to  Elliott  were  ordinary  trade  debts,  but  it  seems  to  me 
extremely  doubtful  whether  the  money  due  for  rent  can  be 
considered  a  trade  debt,  and  open  to  some  argument  whether  the 
debt  for  repairs  was  so.  The  application  must  be  dismissed. 
The  official  assignee  is  to  have  his  costs  out  of  the  estate. 

Solicitor  for  the  ofiicial  assignee :  A,  W.  McCarthy. 
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In  the  EHaU  o/T.  MAHER  (deceased). 

1898 

*  ExectUor^—A  ccounts — Application  for —  Want  of  interest — Laches. 


*  An  execator  will  not  be  ordered  to  file  accounta  on  the  application  of  a  penon 

A  H.  Simpson  J.  who  has  no  interesf  in  the  estate. 

A  testator,  who  died  in  1860,  by  his  will  devised  and  bequeathed  certain  of  his 
real  and  personal  property  to  his  daughter,  but  not  to  her  separate  ase.  In  1861 
the  daughter  married  ;  and  in  1898  applied  for  an  order,  directing  the  sarriving 
executor  to  file  accounts.  Ifeld^  that  she  had  no  interest  in  the  personal  estate, 
and  was  not  entitled  to  ask  for  aocounts,  and  that  the  Court  had  no  jurisdictloD 
to  order  the  executor  to  file  accounts  of  the  real  estate. 

This  was  an  application  by  Ellen  Kelly,  the  wife  of  Myles 
Kelly,  for  an  order,  directing  Isaac  Gorrick,  the  only  surviving 
executor  of  the  will  of  the  deceased  Thomas  Maher,  to  file 
accounts  in  accordance  with  the  provisions  of  the  Charter  of 
Justice.  It  appeared  that  the  deceased  died  in  August,  1860,  that 
probate  of  his  will  was  in  November,  1860,  granted  to  John 
Kingsmill,  who  died  in  1869,  and  Isaac  Gorrick. 

By  the  will,  one-sixth  of  the  real  and  personal  estate  of  the 
deceased  was  devised  and  bequeathed  to  the  applicant  (but  not 
to  her  separate  use),  who  married  Myles  Kelly  in  1861. 

In  1 892,  Kelly  and  his  wife  filed  a  bill  in  equity  against  Gorrick, 
asking  that  the  usual  administration  accounts  be  taken.  This  suit 
was  dismissed  in  1892  for  want  of  prosecution. 

It  further  appeared  that  Gorrick  had  never  acted  in  any  way 
under  the  probate. 

Watt,  for  applicant. 

jR.  K.  Manning,  by  way  of  preliminary  objection.  Under  the 
Charter  of  Justice  an  executor  was  bound  to  file  accounts  of  the 
personal  estate  only  of  the  deceased.  As  to  the  real  estate  be 
was  a  trustee,  and  subject  to  the  jurisdiction  of  the  Equity  Court 
only.  On  her  marriage  in  1861  the  whole  of  the  applicant's  per- 
sonal estate  became  the  property  of  her  husband,  and  consequently 
she  has  no  interest  in  the  estate,  and  is  not  entitled  to  ask  for 
a^ccounts. 
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Watt,  in  reply,  cited  Sladen  v.  Sawther  (1) ;  Acdster  y.Ander-       ^8^8. 

son  (2) ;  Ritchie  v.  Bees  (3).  He  the  Eatatt 

of 

A.  H.  Simpson,  J.  In  my  opinion  this  motion  must  be  dis-  /rJeceaiSd?. 
missed.  So  far  as  the  real  estate  is  concerned,  I  have  no  power 
to  order  accounts ;  and  as  regards  the  personalty,  that,  on  the 
applicant's  marriage,  passed  to  her  husband,  who  is  not  now 
before  the  Court ;  but  even  if  he  were,  it  seems  to  me  there  would 
be  difficulties  in  his  way,  considering  the  time  that  has  elapsed. 
The  applicant,  having  no  interest,  is  not  entitled  to  an  account, 
and  I  must,  therefore,  dismiss  this  motion  with  costs. 

Order  accordingly. 

Solicitor  for  the  applicant:  Whittd{^Q^i  Maitland),  by  Oorrick. 
Solicitor  for  the  respondent :  Prentice  (West  Maitland),  by  R. 
B.  Aaher. 

(1)  1  PhiU.  245.  (2)  1  Rob.  672. 

(3)  1  Add.  14. 
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Re,  MOONEy ; 
Ex  parte  THE  OFFICIAL  ASSIGNEE ; 
1898.  HILL,  Respondent. 


April  18, 19,   Bankruptcy  Act  Amendment  Act,  1896,  as,  17,  18,  mb-a.  feJSale  by  bankrupt— 
^'  Intent  to  d^tcU  or  delay  creditors — Bona  fide  advance. 

A.H,  Simpson  J.  **  Bona  fide"  in  b.  18,  sub-B.  (e),  of  the  Bankruptcy  Act  Amendment  Act,  1896, 
means  in  good  faith  towards  the  other  creditors  of  the  bankrupt.  A  bankrnpfc, 
with  intent  to  defeat  or  delay  certain  of  his  creditors,  6old  his  property  to  one  of 
his  creditors  in  consideration  of  153^.,  of  which  521.  were  a  past  debt.  The  pur- 
chaser at  the  time  of  the  transaction  knew  of,  and  wa^  a  party  to  the  carrying  oat 
of  the  bankrupt's  intention. 

Held,  that  the  trausaction  was  void  within  the  meaning  of  s.  17  of  the  Bank- 
ruptcy Act  Amendment  Act,  1896,  and  that  the  payment  of  the  101/.  w«s  not 
bona-fide  within  the  meaning  of  s.  18,  sub-s.  (e),  of  the  Bankruptcy  Act  Amend- 
ment Act. 

This  was  a  motion  by  the  official  assi^ee  of  the  estate  of 
Patrick  Mooney  to  set  aside  a  sale  by  the  bankrupt  to  the  respon- 
dent John  Hill.  The  facts  are  fully  set  out  in  the  considered 
judgment  of  A,  H,  Simpson,  J. 

Gordon  (R,  K,  Manning  with  him),  for  the  official  assignee. 
The  sale  was  to  the  knowledge  of  the  respondent  made  with 
intent  to  defeat  or  delay  the  Oxleys,  and  is  bad  under  s.  17  of 
the  Bankruptcy  Act  Amendment  Act  and  ss.  58  and  4  (lb)  of 
the  Bankruptcy  Act.  As  to  the  lOli.  paid  by  Hill,  that  is  not 
protected  under  s.  18,  as  it  was  not  paid  bona-fide. 

Wise  {Bavin  with  him),  for  the  respondent.  Whatever  the 
intention  of  the  bankrupt  may  have  been,  the  transaction  is  pro- 
tected under  a.  1 8,  as  the  respondent  acted  bona-fide,  and  without 
notice  of  any  act  of  bankruptcy. 

Gordon  in  reply. 

Cur.  adv.  vttft. 
On  April  27th, 

A.  H.  Simpson,  J.  On  the  10th  December,  1897,  the  estate  of 
P.  Mooney  was  sequestrated.  On  the  2nd  October,  Mooney  sold 
to  the  respondent  Hill  substantially  the  whole  of  his  property  in 
consideration  of  a  past  debt  of  52Z.  owing  to  Hill  and  a  payment 
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of  lOU.  138.  Sd.,  making  together  15SI.  138.  8d.,  which  I  must        1897. 
take  as  the  fair  value  of  the  property.     The  law  on  the  subject         se 
as  laid  down  by  Manning,  J.,  in  Re  Rogers  (1),  is  that  where     ^^n**^* 
there  is  an  actual  preference  accompanied  by  ad  intention  on  the     Official 
part  of  the  bankrupt  to  defeat  or  delay  creditors  or  any  of  them,       ^^^ 
the  transaction   is  an  act  of   bankruptcy,  and   void,   however  Respondent, 
innocent  the  other  party  may  be,  and  that  the  question  of  intent  A.H.8imp§onJ. 
is  a  question  of  fact.     If  the  intent  is  proved,  the  whole  trans- 
action is  bad.     It  is  obvious  that  this  might  operate  very  hardly 
on  an  innocent  creditor  in  many  cases,  and  accordingly,  by  the 
Amending  Act  (60  Vic.  No.  29),  s.  18,  which  repeals  and  replaces 
».  57  of  the  original  A.ct,  it  is  provided  that  nothing  in  the  prin- 
cipal Act  shall  invalidate  "  any  transaction  to  the  extent  of  any 
present  advance  bona-fide  made  by  any  existing  creditor." 

There  is  practically  no  conflict  as  to  the  essential  facts  in  this 
ease.  On  the  23rd  September,  1897,  the  petitioning  creditors, 
the  Oxieys,  issued  a  plaint  in  the  District  Court  for  moneys 
owing  to  them  by  Mooney,  and  on  the  5th  October  obtained  a 
verdict  for  63i.  l8.  8ci!.  and  costs. 

After  the  summons  was  issued,  Mooney  came  to  Hill  in  a  great 
state,  and  said  he  did  not  owe  the  money,  and  could  not  pay ; 
that  he  had  consulted  a  lawyer,  who  advised  him  a  verdict  would 
probably  go  against  him,  and  he  had  better  go  insolvent.  This 
Mooney  objected  to  do,  and  it  was  then  arranged  Hill  should  buy 
sabstantially  all  Mooney's  property  on  the  terms  mentioned  above. 
Mooney  told  Hill  he  would  not  pay  the  Oxieys'  debt  as  it  was 
an  unjust  claim,  and  Hill  said  he  could  not  bear  to  see  the  man 
crushed.  Hill,  in  his  evidence,  says :  "  When  I  bought  the  pro- 
perty, it  didn't  matter  to  me  about  Oxley  so  long  as  I  got  my 
money."  He  also  says  Mooney  told  him  on  Friday,  1st  October, 
he  had  no  defence.  In  his  deposition  Hill  says  that  he  prcsf-ed 
for  payment  of  his  (HilTs)  debt,  and  that  Mooney  told  him  he 
had  not  got  it ;  that  Mooney  said  he  did  not  owe  the  money  to 
the  petitioning  creditors,  it  was  an  unjust  claim,  and  he  would 
not  pay  it.  Further  on,  Hill  says  :  "  I  bought  him  out  to  secure 
my  account;  I  knew  bankrupt  had  no  means  to  pay  his  debts, 
he  was  not  able  to  pay  me;  I  know  now  he  was  practically 

(1)  1  B.C.  46, 
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1898.  insolvent  at  that  time ;  Miles  said  he  was  sorry  Mooney  was 

Se  pressed ;  Mooney  said  '  I  would  not  like  to  go  insolvent,  but  the 

B  ^^^  solicitor  (Elliott)  wanted  him  to ; '  I  said  it  was  a  bad  thing  to 

OrnciAL  go  insolvent."     When  he  was  recalled,  Hill  said,  "  I  know  now 

AilSIONKK 

Hill.  *'^^^  ^^^  bankrupt  was  solvent  when  I  made  the  purchase;  it 
Respondent,  would  be  impossible  for  me  to  say  that  he  was  insolvent,  as  I  did 
A.H.8imp9anj.  not  kuow  what  he  owed."  Later  on,  he  said,  "  What  I  meant  in 
saying'  bankrupt  was  solvent  was  that  he  could  pay  his  way ;  I 
do  not  mean  out  of  his  own  moneys ;  he  could  not  pay  my  debt 
unless  he  sold  his  stock ;  I  knew  that  bankrupt  was  in  debt 
when  I  bought  him  out ;  I  mean  that  I  supposed  he  owed  some 
small  accounts  on  the  farm."  Further  on,  Hill  says  that,  when 
Mooney  told  him  of  Oxley's  summons  he  pressed  him  for  pay- 
ment of  the  amount  due  to  him  (Hill)  in  full,  as,  seeing  he  had  an 
action  against  him,  he  was  anxious  to  have  the  account  settled. 

On  this  evidence  it  seems  to  me  clear  that  Mooney  was  in 
insolvent  circumstances  at  the  time  of  the  transaction  in  ques- 
tion, and  that  he  had  the  intention  of  defeating  or  delaying  the 
Oxieys'  claim,  and  that  Hill  knew  of  and  was  a  party  to  carrying 
out  this  intention.  Under  these  circumstances  the  transaction 
must  be  set  aside.  It  seems  to  me  bad  under  the  original  Act, 
and  the  sum  of  lOU.  paid  to  Mooney  is  not  protected  by  s.  18  (e) 
of  the  Amending  Act  of  1896,  as  it  was  not  made  bona-fide. 

It  is  unnecessary  to  consider  the  case  of  a  sale  for  value  accom- 
panied by  an  intention  on  the  part  of  the  vendor  to  defeat  his 
creditors,  such  intention  being  unknown  to  the  purchaser.  In 
England  the  sale  could  not  be  set  aside  by  the  official  assignee 
and  I  am  not  aware  of  any  decision  in  this  colony  which  would 
lead  the  Court  to  set  it  aside  here. 

The  respondent  must  pay  to  the  official  assignee  the  sum  of 

153i.  13«,  8d,  with  costs. 

Order  accordingly. 

Solicitor  for  the  official  assignee :  Oodey  (Bowral),  by  G.  E. 
Russell-Jones. 

Solicitor  for  the  respondent :  Oale  (Moss  Vale),  by  McDonndl 
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Be  KELLY  ;    Ex  parte  THE  CALEDONIAN  COAL  CO.,  Ltd. 

Bankruptcy  Aci^  81,  4,  suh-sa.  1  T^/),  3  ;  8,  suh-s.  4 — R.  95  "Creditor*  petition —  ._-_ 

Objections  to  validity  of  bankruptcy  notice,  ' 

Role  95  of  the  Bankruptcy  Knles  of  J 806,  which  provides  that  wh^re  the  act  of  '''^ 

bftokinptcy  relied  on  in  a  creditor's  petition  is  non-compliance  with  a  bankruptcy  .  „  simvwnJ 
notice,  no  objection  to  such  bankruptcy  notice  shall  be  entertained  at  the  hearing 
of  the  petition  if  such  objection  could  reasonably  have  been  taken  before  the 
expiration  of  the  time  specified  in  the  endorsement  on  the  bankruptcy  notice  for 
that  purpose  is  intra  vires. 

This  was  a  petition  for  an  order  sequestrating  the  estate  of  the 
above-named  debtor  Kelly. 

The  act  of  bankruptcy  alleged  in  the  petition  was  non-com- 
pliance with  a  bankruptcy  notice. 

No  application  was  made  to  set  aside  the  bankruptcy  notice, 
but  on  a  petition  being  presented  an  objection  was  taken  that  the 
judgment,  in  respect  of  which  the  notice  had  been  issued,  was  not 
a  "  final  judgment." 

The  petition  came  on  to  be  heard  before  the  Registrar,  and 
counsel  for  the  petitioning  creditors  submitted  that  no  objection 
could  be  taken  to  the  validity  of  the  bankruptcy  notice,  and 
referred  to  R.  95.  It  was  then  contended  on  behalf  of  the  debtor 
that  the  rule  was  ultra  vires,  whereupon  the  matter  was  referred 
to  the  Judge. 

Rolinyior  the  debtor.  The  Act  makes  no  provision  for  setting 
aside  a  bankruptcy  notice.  A  debtor  who  thinks  that  a  bad 
notice  has  been  issued  may  come  in  under  s.  4,  sub-s.  3,  but  there 
is  nothing  in  the  Act  to  limit  the  time  of  the  debtor.  The  Judges 
have  power  to  make  rules  for  regulating  matters  under  the  Act 
but  as  the  Act  does  not  limit  the  time  within  which  objections  to 
the  validity  of  the  bankruptcy  notice  can  be  set  up,  so  rules 
could  not  be  made  regulating  the  time. 

Gordon  {Pickbum  with  him),  for  the  petitioning  creditors. 
This  is  simply  a  matter  of  procedure. 

RUin  in  reply. 
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1898.  A.  H.  Simpson,  J.    I  have  had  an  opportunity  of  considering 

Re         this  matter  during  the  adjournment,  and  it  seems  to  me  that 

„     ^^      Rule  95  is  not  tdtra  vires.    That  rule  is  made  under  s.  119  of  the 

Ja/X  parte 

Caledonian  Bankruptcy  Act,  which  gives  power  to  the  Judges  of  the 
Ltd.  '  Supreme  Court,  or  a  majority  of  them,  to  make  rules  from  time 
to  time  for  the  purpose  of  regulating  any  matter  under  the  Act, 
and  by  that  section  it  is  provided  that  the  rules,  when  made,  are 
to  be  laid  before  both  Houses  of  Parliament  within  a  prescribed 
time. 

The  validity  of  rules  made  under  an  Act  of  Parliament  was 
considered  by  the  Privy  Council  in  Blackwood  v.  London 
Chartered  Bank  of  Australia  (1),  and  it  was  there  pointed  out 
(at  p.  1 08)  that  '*  security  is  taken,  which  is  very  usual  in  such 
cases,  but  neither  usual  nor  necessary  ivs  to  mere  matters  of  form, 
that  a  copy  of  every  such  regulation  shall  be  within  a  short 
limited  time  laid  before  both  Houses  of  Parliament,  that  they  may 
be  advertised  of  the  manner  in  which  the  persons  to  whom  they 
have  delegated  this  legislative  power  have  exercised  it,  and  if 
they  disapprove  of  that  manner  may  take  the  proper  steps  to 
interfere."  There  being  this  provision  in  the  Bankruptcy  Act, 
the  Judges  have  power  to  make  rules  going  beyond  matters  of 
form  and  dealing  with  questions  of  substance,  provided  those 
questions  of  substance  are  not  going  beyond  the  provisions  of  the 
Act. 

By  s.  4,  sub-s.  1  (g),  it  is  provided  that  a  creditor  can,  under 
certain  circumstances,  is.sue  a  bankruptcy  notice,  and,  so  far  as  I 
know  there  is  no  actual  provision  in  the  Act  expressly  authorising 
a  debtor  to  apply  to  set  aside  the  notice,  but  such  a  provision, 
one  would  think,  was  not  necessary. 

Sect.  4,  sub-s.  3,  provides  that  "  upon  the  debtor  satisfying  the 
Judge  that  such  notice  ought  not  to  have  been  issued,  the  Judge 
may  order  the  payment  to  him  by  the  creditor  applying  for  such 
notice  of  all  the  costs  occasioned  by  the  issue  thereof,"  and  this, 
I  take  it,  clearly  gives  the  Judge  power  to  set  the  bankruptcy 
notice  aside.  Under  the  old  rules  a  debtor  could  set  up  on  the 
hearing  of  a  petition  for  the  sequestration  of  his  estate  any 
defence  of  which  he  gave  notice  under  the  old  Rule  61,  and 

(1)  L.E.  5  P.C,  93. 
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could,  by  simply  disputiDg  the  allegation  as  to  the  act  of  bank-        ^^^^' 
ruptcy,  set  up  any  objection  he  wished  to  the  validity  of  the      ^^^ 
bankruptcy  notice  on  which  the  petition  was  founded. 

Rule  96  of  the  Rules  of  1896,  no  doubt,  goes  further  than  the  "  **^  * 
old  Rule  61,  and  prevents  him  from  setting  up  any  defence  to  the 
petition,  unless  he  files  a  written  notice  of  his  objections,  stating 
specifically  the  grounds  of  defence  relied  on,  and  it  is  then  pro- 
vided that  where  the  act  of  bankruptcy  relied  upon  is  non-com- 
pliance with  a  bankruptcy  notice,  no  objection  to  such  bankruptcy 
notice  shall  be  entertained  at  the  hearing  of  the  creditors'  petition, 
if  such  objection  could  reasonably  have  been  taken  before  the 
expiration  of  the  time  specified  in  the  endorsement  on  the  bank- 
ruptcy notice  for  that  purpose ;  the  rule  says,  in  eflect,  that  a 
debtor  shall  not  rely  on  a  defence  to  the  petition  if  he  could  have 
relied  on  it  as  a  substantive  ground  for  setting  aside  the  bank- 
ruptcy notice. 

Is  not  that  a  question  of  procedure  only,  and  is  it  not  analogous 
to  the  rule  which  prevents  the  Statute  of  Frauds  being  set  up  as 
an  answer  to  a  bill  in  equity,  unless  it  is  specially  pleaded  in  the 
statement  of  defence  ?  see  Kennedy  v.  Currie  (1).  It  is  not  incon- 
sistent with  but  supplementing  the  Act. 

For  these  reasons,  I  am  of  opinion  that  the  rule  is  intra  vires, 

and  remit  the  matter  to  the  Registrar. 

Order  accordingly. 

Solicitor  for  the  petitioning  creditor :  G.  BuU, 
Solicitors  for  the  debtor :  White  &  Wolstenhohne. 

(1)  17N.S.W.  L.R.  Eq.  28. 
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1898.  In  the  EsUmU  of  DAVIS  (deoaMed). 


May  20.       Probate  Act,  1890  (54  Vic.  No.  26).  m.  15,  19,  32,  34,  S9— Amendment  Act,  1893 
une  8.  ^^  y^  ^^  g^j^  ^  20^  23— Probate— Z)ea/A  of  executor— Admimstration  of 

A.H.  SimptonJ.  ^^  estate  not  administered^  loith  loiU  annexed — Title  to  real  estcUe. 

On  the  death  of  &n  executor  intestate  who  had  partially  administdred  his  testator's 
estate,  administration  with  the  will  annexed  of  the  estate  not  administered  was 
granted  to  the  testator's  widow.  The  estate  unadministered  consisted  almost  entirely 
of  real  estate.  The  Court  refused  under  the  circumstauoes  on  the  application  of 
the  personal  representative  of  the  executor  to  set  aside  the  administration  with 
the  will  annexed  of  the  estate  not  administered,  notwithstanding  that  the  real 
estate  was  vested  in  the  personal  representative  of  the  executor. 

This  was  an  application  under  s.  30  of  the  Probate  Act,  by 
Rhoda  Julia  Kenyon,  the  administratrix  of  the  estate  of  William 
Kenyon,  deceased,  for  an  order  revoking  the  administration,  with 
the  will  annexed,  of  the  estate  remaining  unadministered  of  one 
Thomas  Davis,  deceased,  granted  to  his  widow  Agnes  Davis,  now 
Agnes  Bridge,  and  for  an  order,  if  necessary,  granting  adminis- 
tration with  the  will  annexed  of  the  personal  estate,  if  any,  not 
administered  of  the  said  William  Davis. 

It  appeared  from  the  affidavits  filed  that  Thomas  Davis  died 
on  December  llth,  1895,  testate,  and  by  his  will  William  Kenyon 
and  Joseph  Millard  were  appointed  executory  of  his  will,  and  the 
testator  s  property,  after  payment  of  his  debts,  and  subject  to  an 
annuity  of  £60  to  be  paid  to  his  widow  during  widowhood,  was 
left  to  the  testator  s  two  infant  children. 

Probate  of  the  will  was  granted  to  William  Kenyon,  who  sub- 
sequently died  on  September  18th,  1897,  intestate.  On  the  29th 
November,  1897,  administration  of  Kenyon's  estate  wa«  granted 
to  the  present  applicant,  and  on  the  same  day  administration  of 
Davis'  estate  left  unadministered  with  the  will  annexed  was 
granted  to  his  widow,  who  married  on  the  following  day  one 
John  Bridge. 

The  estate  consisted  almost  entirely  of  rent-producing  land ; 
the  personal  estate  was  of  little  value.  Mrs.  Bridge  had  called 
on  the  tenants  of  the  real  estate  to  pay  the  rents  to  her,  and  had 
threatened  to  distrain  for  the  same. 
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R  K.  Manning,  for  the  applicant.     Under  s.  15  of  the  Probate        1898. 
Act  the  real  and  personal  estate  of  William  Davis  vested  in  his  intheestauof 
executor  Kenyon,  who,  by  s.  19,  held  such  real  estate  according  (Doctawd.) 
to  the  trusts  and  dispositions  of  the  will. 

On  his  death  intestate,  and  on  the  grant  of  administration  to  ^-'^-^^p^^^- 
the  applicant,  the  real  estate  of  Davis  vested  in  the  present  appli- 
cant under  s.  34,  and  she  thereupon  became  trustee  of  these 
lands.  The  Court  had  no  jurisdiction  to  grant  to  the  respondent 
administration  of  the  real  estate,  which  is  already  vested  in  the 
applicant.  Sect.  34  is  taken  from  s.  30  of  the  Conveyancing  Act 
(44  &  45  Vic.  c.  41).  He  referred  to-  Lewin  on  Tmata,  Ed.  IX., 
pp.  233,  245  §  21,  534  §  34,  and  Probate  Act,  s.  32. 

As  to  the  personal  estate,  I  submit  that,  in  order  to  prevent 
confusion  and  expense  arising  from  having  one  person  adminis- 
tering the  real  estate  and  another  person  the  personal  estate, 
administration  with  the  will  annexed  should  be  granted  to  the 
applicant. 

Gonroyy   for   the  respondent,  referred    to    the    Probate   Act 

Amendment  Act,  ss.  20,  23. 

Manning  in  reply. 

Cur,  adv.  wZt 
On  June  1 ,  June  1. 

A.  H.  Simpson,  J.  This  is  an  application  to  revoke  adminis- 
tration cum  testamento  annexo  de  bonis  non  of  the  estate  of 
Thomas  Davis,  and  for  grant  of  similar  administration  to  Mrs. 
kenyon. 

Thomas  Davis  died  11th  December,  1895;  and  by  his  will 
dated  the  9th  December,  1895,  he  appointed  one  William  Kenyon 
and  another  his  executors,  and  subject  to  an  annuity  to  be  paid 
to  his  widow  during  life  or  widowhood,  he  gave  the  whole  of  his 
property,  real  and  personal,  to  his  two  infant  children. 

Probate  was  granted  to  William  Kenyon  on  20th  February, 
1896,  the  other  executor  having  renounced.  On  the  18th 
September,  1897,  W.  Kenyon  died  intestate,  and  on  29th 
November,  1897,  administration  of  his  estate  was  granted  to  Mrs. 
Kenyon,  his  widow.  On  the  same  day  administration  cum  testa- 
mento  annexo  de  bonis  non  of  the  estate  of  T.  Davis  was  granted 

B  2 
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1S98.       to  his  widow,  Mrs.  Davis,  now  Mrs.  Bridge,  during  the  minority 

In  the  estate  of  oi  her  children.     On  the  following  day  she  married  John  Bridge. 

(Deceased).        ^*  ^^  stated  in  the  affidavit  of  Mrs.  Kenyon  that  all  the  debts 

and  funeral  and  testamentary  expenses  of  T.  Davis  have  been 

A.B.SimptonJ,  i«i 

paid,  except  three  instalments  of  186.  each  of  purchase  money  for 
some  land  bought  by  the  testator;  and  that  the  estate  consists 
almost  entirely  of  land,  the  personalty  being  valued  at  nothing. 
To  this  Mrs.  Bridge  replies  that  there  is  some  furniture  valued  at 
SI.  to  102.,  a  horse,  and  a  sum  of  3^.  Ss.  SiL  standing  to  the  credit  of 
W.  Kenyon,  as  executor.  It  appears,  therefore,  that  there  is  a 
small  portion  of  the  personal  estate  still  unadministered.  On  her 
marriage,  Mrs.  Bridge  ceased  to  have  any  interest  in  the  estate  of 
Thomas  Davis,  except  that  there  was  due  to  her  the  sum  of  23/. 
for  her  annuity  up  to  her  marriage. 

The  Probate  Act,  1890,  provides  that  on  the  grant  of  probate 
the  real  estate  of  a  deceased  person,  whether  held  beneficially  or 
in  trust,  shall  vest  in  his  executor  (s.  15),  that  in  case  of  intes- 
tacy the  real  estate  shall  vest  in  the  administrator,  and  in  the 
case  of  partial  intestacy  in  the  executor  or  administrator,  with 
the  will  annexed  (s.  32).  The  Act  omits  to  provide  for  the  case 
of  a  will  dealing  with  land,  but  appointing  no  executor,  or  the 
executor  failing  to  take  out  probate.  The  Amending  Act  of 
1893,  in  my  opinion,  supplies  this  defect  above-mentioned  in 
cases  of  death,  after  the  commencement  of  that  Act.  Sect.  23 
provides  that  from  the  death  of  any  person  dying  testate,  and 
until  probate  or  administration  cum  teatamento  annexo  is  granted 
the  real  and  personal  estate  is  to  vest  as  provided  in  s.  39  of  the 
Probate  Act,  1890,  that  is,  in  The  Chief  Justice.  Sect.  20  pro- 
vides as  follows  ! — "  When  any  real  estate,  not  under  the  pro- 
visions of  the  Real  Property  Act  is  devised  to  any  person  by  a 
will  duly  proved  under  the  provisions  of  the  Probate  Act  of  1890, 
the  executor  of  the  will  or  the  administrator  with  the  will 
annexed  may,  as  such  executor  or  administrator,  instead  of 
executing  a  conveyance,  sign  an  acknowledgment  in  a  form  to  be 
prescribed  by  rule  of  the  Supreme  Court  hereby  authorised  to  be 
made  in  that  behalf,  that  the  devisee  is  entitled  to  such  real 
estate  for  the  estate  for  which  the  same  is  devised  to  him,  which 
acknowledgment  may  be   registered   under   the   Acts  in  force 
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reorulating  the  registration  of  deeds ;  and  upon  registration  of  1898. 
such  acknowledgment  as  aforesaid  such  real  estate  shall  vest  in  inthe  estate  of 
the  devisee  for  such  estate  as  aforesaid  in  the  same  way  and  /j^^^^J^ed  \ 
subiect  to  the  same  trusts  and  liabilities  as  if  the  executor  or 
administrator  had  executed  a  conveyance  of  the  same."  This 
distinctly  implies  that  land  as  to  which  a  person  dies  testate 
vests  in  his  administrator,  with  the  will  annexed,  and  on  such 
administrator  signing  and  registering  an  acknowledgment  that 
such  land,  if  not  under  the  Real  Property  Act,  vests  in  the 
devisee.  The  implication,  in  my  opinion,  applies  to  land  under 
the  Real  Property  Act,  as  well  as  under  the  old  system,  though 
the  acknowledgment  can  only  be  used  for  the  latter.  The  object 
of  the  Legislature  clearly  was  to  vest  the  real  estate,  as  well  as 
personal  estate,  of  a  deceased  person  in  his  executor  or  adminis- 
trator, with  full  powers  of  dealing  with  the  real  estate.  The 
Acts,  however,  do  not  provide  for  carrying  out  that  intention  in 
such  a  case  as  the  present,  where  an  executor  is  appointed  and 
afterwards  dies.  There  is  nothing,  apparently,  in  such  a  case  to 
prevent  the  operation  of  s.  34  of  the  Principal  Act,  by  which  the 
land  held  by  W.  Kenyon,  as  executor  of  T.  Davis,  would  pass  to 
Kenyon's  administratrix.  The  legal  estate,  therefore,  in  such 
land  is,  in  my  opinion,  vested  in  Mrs.  Kenyon,  but  such  legal 
estate  gives  her  no  right  to  call  for  administration  of  Davis' 
estate.  The  persons  entitled  to  such  administration  are  the 
persons  who,  uuder  his  will,  are  beneficially  interested,  that  is, 
his  two  children ;  but  as  they  are  infants  of  tender  years,  I 
think  the  proper  person  to  be  appointed  during  their  minority  is 
their  mother.  It  is  true  such  appointment  will  not  divest  Mrs. 
Kenyon  of  the  legal  estate  vested  in  her,  but  this  defect  is  easily 
cured,  either  by  Mrs.  Kenyon  executing  a  conveyance,  or  by  Mrs. 
Bridge  applying  to  the  Court  of  Equity  for  a  vesting  order. 

No  suggestion  has  been  made  that  Mrs.  Bridge  is  not  a  fit  and 

proper  person  to  be  appointed,  and  I  must,  therefore,  dismiss  the 

application  with  costs. 

Order  accordingly. 

Proctor  for  the  applicant :  Dickey  (Lismore),  by  Gray. 
Proctor  for  the  respondent :  Shorter  (Lismore),  by  Poole. 
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Re  NEVILE  (deceased), 
Ex  pane  THE  OFFICIAL  ASSIGNEE. 
1898.  GARDINER  and  Another,  Reepondents. 


June  16.      Bankruptcy — Policy    of  assurance — Waiver    of  protection    by    charge— Word* 

creating  charge-^PartieS'-Trustees—Bene/iciarieji— Equity  Act,  1880  (44  Vk, 
A.H,SvmpionJ,  No.  18),  a.  7. 

A  protected  policy  loses  its  protection  by  an  express  charge  for  payment  of 
debts,  and  such  a  charge  is  created  by  words  in  the  will,  **  after  paynient  of  sll 
my  just  debts,  &c.,"  followed  by  a  gift  including  the  proceeds  of  the  policy. 

The  question  whether  the  beneficiaries,  as  well  as  the  trustees,  are  proper 
parties  to  a  suit  concerning  property  vested  in  trustees  under  a  will  or  settlement, 
is  a  matter  entirely  in  the  discretion  of  the  Court :  Merry  v.  Poicnall  (1)  is  not  an 
authority  to  the  contrary. 

This  was  a  motion  on  behalf  of  the  official  assignee  to  recover 
the  sum  of  188i.  3«.  lOcZ.,  being  the  net  proceeds  of  a  certain 
policy  of  assurance,  coming  within  the  statutory  protection 
against  liability  for  debts,  which  sum  had  been  received  by  the 
respondents,  and  was  still  held  by  them.  It  appeared  that  the 
deceased  died  on  June  16th,  1895,  leaving  a  will,  which  was 
proved  by  the  respondents,  as  executors,  on  September  12th, 
1895;  on  February  8th,  1896,  the  executors  voluntarily  seques- 
trated the  estate  of  the  testator. 

The  will  appointed  the  respondents  executors  and  trustees,  and 
continued  in  the  following  terms : — 

*'  After  payment  of  all  my  just  debts  funeral  and  testa- 
mentary expenses  I  bequeath  and  devise  all  my  real  and 
personal  estate  whatsoever  and  wheresoever  situate  unto  my 
son  .  .  .  subject  to  the  payment  of  the  sum  of  one  pound 
per  week  to     .     .     .     my  mother  during  her  life." 

Mocatta,  for  the  respondents,  submitted  whether  the  bene- 
ficiaries should  not  be  joined  as  parties,  and  referred  to  ife 
Worth  (2). 

Gordmi,  for  the  official  assignee,  submitted  that  the  beneficiaries 
were  unnecessary  parties,  as  the  trustees  were  there  as  fighting 

(1)  [1S9S]  1  Ch.  306.  (2)  1  B.C.  68. 


v^OL  XIX.]        BANKRUPtCY  AND  PROBATE  CASES.  *      23 

respondents ;  and  that  it  was  unfair,  in  the  event  of  the  official  ^8^- 

assignee  succeeding,  that  the  trustees  should  be  allowed  costs  of  ^*^ 

a  fighting  brief  out  of   the   fund,  the  beneficiaries  being  also  (Deceased.) 

parties ;  he  referred  to  Merry  v.  PownaU  (1).  Ex  parte 

ASSIONES. 

A.  H.  Simpson,  J.     The  matter  is  one  entirely  in  the  discretion    Gardinbb 
of  the  Court,  and  I  do  not  think  that   Merry  v.  PovmaU  (1)  Respondents, 
decides  otherwise.     As  the  evidence  is  on  affidavit,  I  will  hear 
the  affidavits,  and  shall  then  be  in  a  position  to  see  what  course 
I  will  take  as  to  adding  parties  or  otherwise. 

Gordon,  The  statutory  protection  of  a  policy  can  be  waived 
by  the  testator ;  that  has  been  done  here  by  an  express  charge 
on  the  real  and  personal  estate  of  the  testator,  which  includes  the 
policy ;  Re  Adams  (2) ;  In  the  Will  of  Kesterton  (3). 

[A.  H.  Simpson,  J.,  referred  to  Withers  v.  Kennedy  (4)  and 
Jarman  on  WiUs  (5th  Ed.,  p.  1390,6^  seq,,  and  cases  there  cited.)] 

Mocatta,  There  must  be  clear  and  distinct  words  to  charge 
the  policy.  In  Re  Adams  (2)  it  was  held  that  a  mere  direction  to 
pay  debts  was  not  sufficient  to  create  a  charge,  and  the  words 
"  after  payment  of  all  my  debts "  carry  the  case  no  further. 
There  is  no  express  charge  of  the  particular  property. 

Gordon  was  not  called  upon  in  reply. 

A.  H.  Simpson,  J.  I  think  this  c€U3e  is  amply  covered  by 
authority.  It  has  been  held  over  and  over  again  that  words  in 
a  will  such  as  "  after  the  payment  of  all  my  debts,"  "  subject  to 
the  payment  of  my  debts,"  create  a  charge  on  the  property 
passing  under  the  will,  and  I  can  only  avoid  holding  that  the 
proceeds  of  this  policy  are  charged  with  payment  of  debts,  by 
holding  that  the  testator  died  intestate  as  to  those  proceeds ;  that, 
however,  is  impossible  in  the  case  of  a  will  by  which  the  testator 
devises  and  bequeaths  all  his  "  real  and  personal  estate  whatso- 
ever and  wheresoever." 

(1)  [1898]  1  Ch.  306.  (3)  17  N.S.W.  L.R.  (Bky.  &  P.) 

(2)  16  N.S.W.  L.R.  (Bky.   &  P.)  31  ;  6  B.C.  82. 

136  ;  6  B  C.  38.  (4)  2  My.  &  K.  607, 
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1898.  I  must  hold,  therefore,  that  the  policy  moneys  are  expressly 

Be         charged  with  payment  of  debts,  and  that  the  official  assignee 
(l^^.)  is  entitled  to  them. 

Ex  pane        I  order  payment,  of  the  proceeds  of  the  policy  to  the  official 
AsTgnee.    assignee,  the  respondents,   however,  by  consent,   retaining  15 
Gardiner    guineas  in  respect  of  their  costs.     The  official  assignee  will  have 
Reapondents!  ^^®  costs   as   between   solicitor  and   client  out   of    the  estate. 
Notice  of  this  order  must,  under  s.  7,  Rule  6,  of  the  Equity  Act, 
mpwn  .  1^  served  on  the  beneficiaries,  and  may  be  served  on  the  bene- 
ficiary who  is  out  of  the  jurisdiction  by  registered  letter.   In 
serving  both  the  beneficiaries,  it  should  be  pointed  out  to  them 
that,,  as  the  order  has  been  made  in  their  absence,  they  are  to 
be  at  liberty  to  apply  to  set  the  order  aside  if  they  so  elect,  but, 

of  course,  at  their  own  risk  as  to  costs. 

Order  accordingly. 

Solicitors  for  the  official  assignee :  AUen,  Allen,  S  Hevisky, 
Solicitor  for  the  respondents :  Salenger  (Bourke),  by  S.  J-  BvU. 
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Rt  BRIERLEY ;  Ex  parte  THE  OFFICIAL  ASSIGNEE. 

1898. 
Bankruptcy  Act  Amendment  Act,  1896  (60   Vic.  Xo,  29),  s.    10— Indemnifying 


creditors — Advantage  over  others.  ^ 

The  Judge  has  power  under  s.  10  of  the  Baukruptcy  Act  Amendment  Act,  1896,  A,H,Simp9onJ, 
to  order  that  the  whole  amount  recovered  by  an  ofiBcial  assignee  be  distributed 
amongst  the  creditors  who  have  indemnified  the  official  assignee  against  the  costs 
of  the  litigation  whereby  the  assets  were  recovered. 

This  was  an  application  by  the  ofBcial  assignee  of  the  estate  of 
the  above-named  bankrupt  to  approve  a  proposed  scheme  of  dis- 
tribution, whereby  it  was  proposed  to  distribute  the  whole  of  the 
assets  recovered  by  the  official  assignee  in  a  motion  under  s.  130, 
amongst  the  creditors  who  had  indemnified  the  official  assignee 
against  the  costs  of  the  litigation. 

The  amount  recovered  was  1821.  3fi.,  and  was  the  only  asset  in 
the  estate,  and  after  payment  of  all  the  expenses  in  the  bank- 
ruptcy there  remained  the  sum  of  about  60i.  available  for 
distribution.  The  debts  proved  against  the  estate  amounted  to 
323Z.  9«.  2ci.,  of  which  1561.  6«.  6d  were  due  to  the  indemnifying 
creditors.  If  the  motion  under  s.  130  had  been  dismissed  with 
costs,  it  appeared  that  the  indemnifying  creditors  would  have  been 
liable  to  pay  about  184ji.,  and  if  without  costs  the  liability  would 
have  amounted  to  about  922., — the  official  assignee's  costs  of  the 
motion. 

The  Official  Assignee  in  person. 

Kempy  for  Brierley,  a  proved  creditor,  to  oppose.  The  Court 
has  no  power  to  distribute  the  whole  amount  recovered  amongst 
the  indemnifying  creditors.  In  any  event,  under  the  circum- 
stances of  this  case,  no  such  order  will  be  made. 

A.  H.  Simpson,  J.,  held  that  he  had  power  to  distribute  the 

whole  amount  recovered  amongst  the  indemnifying  creditors,  and 

approved  of  the  scheme. 

Order  accordingly. 

Solicitor  for  Brierley :  Baker. 
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Re  KERLE,  ffx  parU  SIMPSON. 

1898.  Bankruptcy  Act,  1887  (61   F»>.  No,  19),  «.  6,  auh-a.  (dJ—Creditoj'a  Petkion- 

Tl      ^  DomicU—  Proof  of  Judgment. 

A  creditor's  petition  was  presented  against  the  debtor  resident  at  Perth,  West 
A.H.SimptonJ.  Australia,  and  described  in  the  petition  as  *'lat6  of  Sydney,  but  at  present  of 
Perth."  The  alleged  act  of  bankruptcy  was  non-compliance  with  a  bankraptcy 
notice  served  on  the  debtor's  attorney  here,  W.,  under  an  order  granting  leave  to 
effect  service  out  of  the  jurisdiction  and'  substituted  service  on  W.  Certain 
objections  to  the  making  of  the  sequestration  order  were  taken  on  the  hearing  of 
the  petition,  btTt  no  objection  was  taken  that  the  Court  had  no  power  to  order 
service  of  the  bankruptcy  notice  out  of  the  jurisdiction.  Held,  on  appeal  (affirm- 
ing the  decision  of  Henry ,  R.),  that  in  the  absence  of  evidence  to  the  contrary 
there  was,  from  the  statutory  affidavit  verifying  the  petition  and  the  order 
granting  leave  to  serve  the  bankruptcy  notice  out  of  the  jurisdiction,  sufficieat 
evidence  of  domicil  in  New  South  Wales,  and  that  the  order  sequestrating  the 
estate  of  the  debtor  was  rightly  made. 

This  was  an  appeal  against  the  decision  of  Henry,  R,  seques- 
trating the  estate  of  one  Walter  Kerle.  The  petition  described 
Kerle  as  "late  of  Sydney,  but  at  present  of  Perth,"  and  alleged 
as  the  act  of  bankruptcy  relied  on,  that  "  the  debtor  has  failed  to 
comply  with  the  requirements  of  a  bankruptcy  notice  duly  served 
on  him  on  the  25th  March  last,  in  compliance  with  an  order  for 
service  made  herein  on  the  same  day." 

The  debtor  tiled  certain  objections  to  the  making  of  the  order, 
but  did  not  object  that  the  Court  had  no  jurisdiction  to  make  the 
order  in  that  the  debtor  was  not  domiciled  in  New  South  Wales. 
The  Registrar  refused  to  allow  evidence  as  to  domicil  to  be  given 
by  the  debtor  unless  the  objections  were  am  mded,  and  this  not 
being  done,  an  order  was  made  sequestrating  the  estate.  The 
bankruptcy  notice  had  been  served  on  Mr.  White,  of  Measrs. 
White  &  Wolstenholme,  under  an  order  granting  leave  to  serve 
the  bankruptcy  notice  out  of  the  jurisdiction,  and  substituted 
service  on  Mr.  White. 

The  further  facts  appear  from  the  judgment. 

Rolin,  for  the  appellants.  In  the  face  of  the  decision  in  Be 
Kelly  (1),  I  cannot  now  argue  that  the  bankruptcy  notice  was 

(1)  Anlet  p.  15. 
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inyalid.     Apart  from  the  rules,  a  creditor  is  not  entitled  to  present        1898. 
a  petition  unless  the  requirements  of  the  Act  are  complied  with.         Re 
Here  it  was  not  even  alleged  in  the  petition  that  Kerle  was  domi-      K^^^rL 
ciled  in  Sydney.     The  description  "  late  of  Sydney  "  does  not  shew     Simpson. 
domicil  in  Sydney  any  more  than  "  at  present  of  Perth  "  shews  a 
present  domicil  in  West  Australia,  and  further  it  does  not  appear 
that  he  was  domiciled  in  New  South  Wales  within  a  year. 

There  was  no  evidence  of  a  judgment  having  been  recovered. 
A  certificate  is  not  evidence.  The  proper  evidence  is  the  judgment 
roll  or  a  certified  copy  under  13  Vic.  No.  16,  s.  1. 

Gordon  {R,  K.  Manning  with  him),  for  the  petitioning  creditor. 
There  was  sufficient  evidence  of  domicil.  If  Kerle  was  not 
domiciled  here,  the  bankruptcy  notice  could  not  have  been  served 
out  of  the  jurisdiction.  Kerle  did  not  move  to  set  aside  the  bank- 
ruptcy notice  or  the  order  granting  leave  to  serve  out  of  jurisdic- 
tion. He  cited  Ex  parU  Blain,  In  re  Sawera  (1)  and  In  re 
Pearson  (2). 

It  was  unnecessary  to  put  in  the  certificate  or  a  certified  copy 
of  the  judgment,  for  the  debt  has  been  proved  by  the  affidavit 
and  oral  evidence  of  the  petitioning  creditor,  and  further,  the 
bankruptcy  notice  which  was  put  in  evidence  shews  that  a 
judgment  for  the  amount  named  in  the  petition  was  recovered, 
and  as  the  bankruptcy  notice  was  not  set  aside  the  debtor  must 
be  taken  to  have  admitted  that  a  judgment  for  that  amount  was 
recovered. 

Holin  in  reply. 

A.  H.  Simpson,  J.  This  is  an  appeal  from  an  order  of  the 
Registrar,  sequestrating  the  estate  of  Walter  Kerle.  It  appears 
that  Kerle  is  now  resident  at  Perth,  Western  Australia,  and  is 
described  in  the  petition  as  "  late  of  Sydney."  A  judgment  was 
obtained  against  him  by  the  petitioning  creditor  on  September 
27th,  1897,  for  9U.  16s.  9ri.,  which  includes  costs.  On  March  26th 
last,  the  judgment  creditor  filed  a  request  for  leave  to  issue  and 
serve  a  bankruptcy  notice  for  the  amount  of  the  judgment,  and 
by  an  order  made  on  the  same  day  leave  was  given  to  efifect 

( 1)  12  Cfa.  D.  622.  (2)  [1892]  2  Q.B.  283. 
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1898.        service  of  the  bankruptcy  notice  out  of  the  jurisdiction,  and  sub- 

Re         stituted  service  on  White  was  granted. 
Kerle; 
Ex  parte         ^^  application  was  made  to  set  aside  the  bankruptcy  notice, 

Simpson.  g^,^j  q^  ^j^^  ^^y^  ^f  April  a  petition  was  presented  to  which  notice 
A.H.  Simpson  J.  ^^  objections  was  filed,  stating  that  the  debtor  "  intends  to  dispute 
the  truth  of  the  statements  contain*ed  in  paragraphs  two,  three 
and  four  of  the  petition  filed  herein,  also  to  deny  the  petitioning 
creditor's  debt,  the  act  of  bankruptcy  alleged  in  the  said  petition 
and  the  service  of  the  bankruptcy  notice  referred  to  in  paragraph 
four  of  the  said  petition,"  or  in  other  words,  that  he  disputed  that 
he  was  indebted  to  the  petitioning  creditor  in  the  aggregate  sum 
of  91{.  16a  9(2.;  that  the  creditor  held  no  security,  and  that  the 
debtor  had  failed  to  comply  with  the  requirements  of  a  bank- 
ruptcy notice  duly  served  on  him  on  the  25th  March  last  in  com- 
pliance with  an  order  for  service  made  herein  on  the  same  day. 
At  the  hearing  before  the  Registrar,  objection  was  taken  on  behalf 
of  Kerle  that  the  Court  had  no  jurisdiction  to  make  the  order, 
inasmuch  as  Kerle  was  not  domiciled  in  New  South  Wales.  The 
Registrar  declined  to  consider  the  objection  unless  the  notice  of 
objections  was  amended,  which  Kerle  refused  to  do. 

To  give  the  Court  jurisdiction  to  make  a  sequestration  order, 
either  the  debtor  must  have  been  domiciled  here  when  an  act  of 
bankruptcy  was  committed,  or  must  have  committed  an  act  of 
bankruptcy  within  the  colony,  for,  as  was  pointed  out  in  Ex  parte 
BlaiUy  In  re  Sawera  (1),  some  restriction  must  be  put  on  the  word 
"  debtor  "  in  the  beginning  of  s.  4,  and  the  word  must  be  limited 
to  debtors  subject  to  the  jurisdiction  of  our  Courts,  namely, 
English  subjects  or  foreigners  who,  by  coming  into  the  country, 
whether  for  a  long  or  short  time,  have  made  themselves  during 
that  time  subject  to  English  jurisdiction. 

Then  s.  6  adds  further  requirements,  and  says  that  a  creditor 
shall  not  be  entitled  to  present  a  petition  unless  inter  alia  "  the 
debtor  is  domiciled  in  New  South  Wales,  or  within  a  year  before 
the  date  of  the  presentation  of  the  petition  has  ordinarily  resided, 
or  had  a  dwelling-house  or  place  of  business  in  New  South  Wales ;" 
in  other  words,  that  in  the  case  of  a  foreigner  who  has  committed 

(1)  12Ch.  D.  522. 
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an  act  of  bankruptcy  within  the  jurisdiction,  a  petition  may  not        1898. 
be  presented  against  him  unless  he,  within  a  year  before  the  date         ne 
of  the  presentation  of  the  petition,  has  ordinarily  resided  or  had      ^^^^^ 
a  dwelling-house  or  place  of  business  in  this  colony.  Simpson. 

[See  Ex  parte  Blain,  In  re  Sawera  (1)  and  In  re  Pearson^  Ex  jt^g^simpwnj. 
parte  Pearson  (2).] 

In  this  case,  as  Kerle  was  out  of  the  jurisdiction  of  the  Court 
when  the  bankruptcy  notice  was  served,  non-compliance  with  it 
was  not  an  act  of  bankruptcy  within  the  jurisdiction,  and  it 
follows  that  the  Court  would  have  jurisdiction  to  make  the  order 
only  in  the  case  of  his  being  domiciled  here,  and  I,  therefore,  have 
to  consider  what  evidence  there  is  here  of  domicil. 

The  petition  speaks  of  Kerle  as  being  "  late  of  Sydney,  but  at 
present  of  Perth,"  and  although  this  is  slight  evidence  of  domicil 
in  Sydney,  I  think,  in  the  absence  of  evidence  to  the  contrary,  it 
was  enough  to  turn  the  scale,  and  further,  unless  the  debtor  was 
domiciled  in  New  South  Wales  the  Registrar  ought  not  to  have 
allowed  service  of  the  bankruptcy  notice  out  of  the  jurisdiction. 
No  doubt  the  order  was  made  ex  parte,  but  the  debtor  might 
have  moved  to  set  it  aside,  and  as  he  has  not  done  so  there  is,  I 
think,  in  the  absence  of  any  evidence  the  other  way,  sufficient 
evidence  of  domicil.  In  Ex  parte  Bame,  In  re  Bame  (3),  the 
Court  of  Appeal  held  th.at  on  the  hearing  of  a  petition  the  creditor 
was  not  bound  to  go  to  the  Court  armed  with  a  quantity  of  evi- 
dence of  domicil  unless  he  had  reason  to  suppose  the  domicil  would 
be  disputed.  Lindley,  L.J ,  on  p.  525,  says :  "  The  burden  of 
proving  the  domicil  of  the  debtor  is  on  the  petitioning  creditor  if 
there  is  any  dispute  about  it.  No  one  expects  that  the  petitioning 
creditor  should  go  into  Court  armed  with  evidence  of  the  debtor's 
domicil  when  there  is  no  reason  for  supposing  that  his  English 
domicil  will  be  disputed.  If  it  is  disputed,  the  burden  of  proof 
is  on  the  petitioning  creditor." 

For  these  reasons  I  think  there  was  sufficient  evidence  of  domicil, 
and  that,  as  the  debtor  declined  to  amend  his  notice  of  objections, 
he  is  now  precluded  from  setting  up  that  he  was  not  domiciled 
here,  but  at  the  same  time,  I  think  that  if  the  objection  to  the 

(1)  12  Ch.  D.  522.  (2)  [IS92]  2  Q.B.  263. 

(3;  16  Q.B.D.  522. 


30  BANKRUPTCY  AND  PROBATE  CASES.        [N.  S.W.R. 

^^^'       jurisdiction  clearly  appeared  on  the  face  of  the  petition,  he  could 
-ffe         have  taken  the  objection  notwithstanding  he  had  not  taken  it  in 
Ex  parte     ^^®  notice  of  objections. 

Simpson.  With  regard  to  the  objection  that  there  was  no  proof  of  the 
A.n.simptimj.  judgment  in  that  a  certificate  that  judgment  hart  been  recovered 
was  not  evidence,  I  think  that,  strictly  speaking,  this  objection  is 
well  founded ;  but  to  this  there  appear  to  be  three  answers — (1) 
that  in  the  objections  it  is  not  specifically  stated  that  judgment 
had  not  been  recovered  for  9U.  Ifis.  9rf. ;  (2)  that  the  debt  is 
proved  by  the  oral  evidence  and  affidavit  of  the  petitioning 
creditor ;  and  (8)  that,  if  this  were  a  defect,  I  should  certainly 
allow  the  papers  to  be  sent  for  in  order  to  see  whether  there  was 
a  real  debt,  and  would  not  set  aside  the  order  by  reason  of  any 
such  informality  in  the  proof. 

The  appeal  must,  therefore,  be  dismissed,  the  costs  of  the 
petitioning  creditor  to  be  costs  of  his  petition. 

Oi^der  accordingly. 

Solicitors  for  the  appellant :  White  &  Wolstemholme. 
Solicitor  for  the  respondent :  R  G,  C.  Roberts. 
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Re  TAYLOR  ;  ExpaHt  TAYLOR. 
Bankmptcy  Actj  1889  (51    Vic.  No.  19),  8.  43 — Annulment  of  aequestrcUion  order         1898. 

-Payment  infvll.  ~June2,  28',' 

Payment  in  full  in  8.  43  of  the  Bankruptcy  Act  means  payment  of  twenty 
shilling  in  the  I.  C.J  Eq. 

Be  Gale,  Ex  parte  Gale  (1),  not  followed. 

This  was  an  application  by  the  above-named  bankrupt  for  an 
order  annulling  the  sequestration  order  made  on  September  20th, 
1897.  The  debts  had  not  been  paid  in  full,  but  the  bankrupt 
had  obtained  a  legal  acquittance  of  the  debts  due  by  him  to  his 
creditors. 

Stinson  (solicitor),  for  the  bankrupt. 

Cowper  {Stephen,  Jaques  &  Stephen),  for  the  A.J.S.  Bank,  Ltd., 
proved  creditor,  to  assent. 

Palmer  (official  assignee).  Payment  in  full  in  s.  43  means  pay- 
ment of  208.  in  the  {.  In  &  35  a  distinction  is  drawn  between 
payment  in  full  and  obtaining  a  legal  acquittance  of  debts. 

He  cited  In  re  GyU  (2) ;  In  re  Leslie,  Ex  parte  Leslie  (3) ; 
In  re  Hester,  Ex  parte  Hester  (4) ;  In  re  Burnell  (5). 

Cv/r,  adv.  vuLt 

June  28th.  June  28. 

Manning,  C.J.  in  Eq.  The  bankrupt  was  so  adjudicated  on 
20th  Sept.,  1897,  on  the  petition  of  the  A.J.S.  Bank,  Ltd.,  which 
subsequently  proved  in  the  estate  for  the  sum  of  l,646i.  6«.  lie/. 
There  was  only  one  other  creditor,  for  an  amount  of  15i. 

Early  in  the  year  1898,  proceedings  were  taken  in  Queensland 
against  the  wife  of  the  bankrupt,  and  while  these  were  pending 
the  said  bankrupt  entered  into  an  agreement,  whereby  the  bank- 
rupts wife  was  to  pay  into  the  hands  of  a  third  party  the  sum 

(1)  17  N.S.W.L.R.  B.  &  P.  18.  (3)  4  Mor.  76. 

(2)  5  Mor.  272.  (4)  6  Mor.  85. 

(5)  1  Man.  89. 
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Re 
Taylor  ; 

Ex  parte 
Taylor. 

Manning  J. 
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of  800{.,  of  which  500{.  was  to  be  paid  to  the  said  bank  at  once, 
and  the  balance,  if  the  bankrupt  obtained  an  annulment  of  his 
bankruptcy,  or  the  release  of  his  estate,  or  if  he  did  not  proceed 
promptly  to  make  application  therefor.  In  consequence,  the 
bank  covenanted  not  to  sue  the  bankrupt  or  his  guarantor  for  the 
debt  owing  to  them,  and  agreed  that  both  might  plead  the  deed 
of  agreement  in  bar  of  any  action.  The  other  creditor  was  paid 
in  full  by  the  bankrupt's  wife. 

This  was  an  application  under  s.  43  of  the  Bankruptcy  Act, 
for  an  order  annulling  the  adjudication,  both  creditors  consenting, 
and  as  there  was  no  question  of  commercial  morality  arising,  the 
bankrupt  claimed  his  right  to  an  order  in  pursuance  of  a  decision 
of  mine  in  the  case  of  In  re  Oale  (1). 

The  official  assignee,  however,  opposed  the  application,  on  the 
ground  that  the  section  required  "  payment  in  full,"  and  that  the 
Court  could  not,  or  would  not,  make  the  order  upon  any  payment 
short  of  20«.  in  the  L 

If  In  re  Oale  (1)  was  rightly  decided,  the  applicant  must 
succeed  ;  but  in  that  case  I  expressly  reserved  the  right  of  recon- 
sideration if  the  question  was  ever  raised  in  a  contested  matter. 

Now,  having  heard  Mr.  Palmer's  very  clear  and  concise  aiga- 
ment  contra,  and  having  carefully  examined  this  case,  I  am 
satisfied  that  my  decision  was  wrong,  and  that  an  order  cannot, 
or  will  not,  be  made,  except  on  proof  of  payment  by  the  bank- 
rupt, or  of  some  person  on  his  behalf,  of  20«.  in  the  L  to  his 
creditors. 

I  say  cannot  be  made,  out  of  deference  to  the  opinion  of  that 
eminent  Bankruptcy  Judge,  Cave,  J.,  expressed  in  In  re  Gryll  (2), 
that  the  Act  of  1883  was  a  code  of  the  bankruptcy  laws,  and  that 
the  general  power  of  the  Court  to  rescind,  alter,  or  vary  any  of 
its  decisions  was  curtailed  as  to  annulment  by  the  provisions  of 
s.  36. 

If,  however,  there  be  any  doubt  on  this  point,  it  is  clear  that 
the  Court  will  look  to  this  section,  and  act  on  it,  and  will  not, 
therefore,  exercise  its  general  power. 

(1)  17  N.S.W.  L.R.  Bey.  18  ;  6  B.C.  42.  (2)  6  Mor.  272. 
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Before  considering  this  case,  I  would  point  out  there  are  four       1808» 
courses  open  to  a  man  who  wants  to  get  clear  of  the  Bankruptcy         -^e 

ri      J.  Taylob  ; 

C^«^-  Exparu 

(1)  He  can   apply  under  s.   43   for  an   order  annulling  the     Taylob. 
adjudication,  on  the  ground  that  it  ought  not  to  have  been  made ;   Manning  J. 
or,  on  the  ground  that  his  creditors  have  been  paid  in  full. 

If  he  succeeds  he  goes  scot  free,  and  is  as  though  he  had  never 
been  in  the  Court  at  all ;  and  consequently,  this  order  will  never 
be  made  if  any  question  of  commercial  morality  is  likely  to  arise. 
That  is  really  all  that  was  decided  in  In  re  Oyll,  though  Cave,  J., 
several  times  expressed  his  opinion,  incidentally,  that  there  was 
no  jurisdiction  in  the  case  to  make  the  order. 

(2)  He  may  adopt  the  cumbrous  method  of  obtaining  the 
acceptance  and  approval  of  a  scheme  of  composition,  and  then 
apply  for  a  release  under  s.  34. 

This  is  altered  by  the  English  s.  15,  except  that  power  is  there 
given  to  annul  instead  of  release. 

(3)  He  may  apply  under  s.  35  for  a  release  on  payment  in  full 
of  all  his  creditors,  or  on  his  obtaining  a  legal  acquittance  of  the 
debts  due. 

This  useful  section  has  no  equivalent  in  the  English  Act. 
Whether  the  release  be  granted  under  s.  34  or  35,  there  would  be 
no  enquiry  as  to  "  commercial  morality,"  because  the  bankrupt 
is  not  absolutely  free  of  the  Court  till  he  has  obtained  his  certifi- 
cate of  discharge,  or  an  equivalent  order,  that  the  release  shall  so 
operate,  and  all  such  questions  would  arise  on  such  application  for 
the  certificate. 

(4)  He  may  apply  for  a  certificate  of  discharge  in  the  ordinary 
way. 

It  will  be  seen  that  annulment  under  s.  43  is  the  highest  form 
of  relief  open  to  a  bankrupt,  and  it  is  easy  to  understand  that 
the  Legislature,  intended  to  reserve  that  for  very  exceptional 
cases. 

Observe  also,  that  though  the  words  "  pay  in  full  "  occur  in  s. 
35,  the  bankrupt  has  the  alternative  to  "  obtain  a  legal  acquittance 
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1898.        of  the  debts  due,"  and  it  would  have  been  very  easy  to  have 

jie         added  that  alternative  in  s.  43  had  it  been  thought  right  that 

Taylor  ;     ^|^g^|.  gg^ijiQjj  should  be  applied  in  any  case  short  of  payment  of 

Ex  parte  ,       .      ^ 

Taylor,      20«.  in  the  L 

Reading  the  Act  itself,  without  authority,  I  should  be  inclined 

to  hold  that  what  was  intended  was,  that  the  power  of  annulment 

should  be  confined  to  cases  where  the  order  ought  never  to  have 

been  made,  or  where  such  a  state  of  things  existed  between  the 

bankrupt  and  his  creditors  as  would  have  prevented  the  order 

for  sequestration  being  made  had  they  existed  at  the  time,  i.e^ 

that   the   bankrupt,  or   someone   on  his   behalf,  had  paid  his 

creditors  in  full,  or  in  other  words,  20d.in  the  I, 

Such,  indeed,  was  my  view  on  a  cursory  consideration  of  the 
Act  when  I  dealt  with  Re  Qale,  but  the  mistake  I  made  was  in 
thinking  that  Levita'a  Case  (1)  was  an  authority  that  the  Court 
of  Appeal  had  treated  something  short  of  payment  in  full, 
coupled  with  the  consent  of  creditors,  as  an  equivalent  for  pay- 
ment in  full ;  or  that  the  Court  would  order  an  annulment  on 
such  grounds. 

In  that  case,  McHenry  was  adjudicated  bankrupt  in  1886,  and 
the  application  was  made  in  1890,  from  which  it  would  seem 
that  the  proceeding  was  under  the  Act  of  1883 ;  but,  as  a  matter 
of  fact,  the  adjudication  was  made  under  the  Act  of  1869,  which 
contained  no  such  section  as  the  one  under  consideration ;  and  it 
is,  therefore,  fully  explained  why  Re  OyU  was  not  cited. 

Levita'a  Case  (1),  then,  is  valueless  as  an  authority;  but  I  go 
further,  and  I  am  clear  that  upon  the  cases  cited  by  Mr.  Palmer, 
it  has  been  absolutely  decided  that  to  come  within  the  section 
there  must  be  payment  in  full. 

In  Re  Oyll,  the  Court  did  not,  in  fact,  decide  that  there  was 
no  jurisdiction  to  make  the  order;  indeed.  Lord  Coleridge,  CJ^ 
expressly  reserves  his  opinion  on  that  point,  the  reason  being  that 
the  Court  was  satisfied  that,  jurisdiction  or  no  jurisdiction,  no 
Court  would  annul  a  bankruptcy  under  such  circumstances ;  but 
a  close  consideration  of  the  case  shews  that  the  outstanding 
question  of  jurisdiction  rested  solely  on  the  general  power  of  the 

(1)  [1894]  1  Ch.  365. 
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Court,  and  not  on  the  construction  of  8.  35  of  the  Act,  and  Cave,        1898. 
J.,  no  less  than  three  times  expressed  his  opinion  that  there  was         Be 
no  such  jurisdiction.  Tf  ^'^'^ ' 

*'  Ex  parte 

The  case  of  Re  Burnett  (1)  puts  the  matter  beyond  doubt.  Taylor. 

In  that  case  debts  were  proved  in  Burnett's  estate  to  the  Mannings. 
extent  of  1,600Z.  A  friend,  Watson,  bought  all  these  debts  up 
for  140Z.,  with  the  intention  of  assigning  them  back  to  the  bank- 
rupt. As  they  were  advised  that  this  would  not  enable  Burnett 
to  get  an  annulment,  another  friend  paid  1,6002.  on  behalf  of 
Burnett  to  Watson,  who  then,  at  the  purchaser's  request,  re-as- 
signed the  debts  to  the  bankrupt,  and  he  therefore  applied  for  an 
order  of  annulment. 

During  the  course  of  the  argument,  Wright,  J.,  asked  the 
question  :  "  If  a  bankrupt  gets  a  release  on  payment  of  10a.  in  the 
I.,  or  ultimate  payment  in  full "  ?  And  Vaughan-  Williams,  J., 
in  his  judgment,  holds,  first,  that  no  order  can  be  made  except 
under  s.  35 ;  and  after  stating  that  this  payment  need  not 
be  necessary  to  the  original  creditor,  he  proceeds,  "  There  yet 
remains  the  question,  had  or  had  not  the  debts  been  paid  in  full," 
and  after  stating  the  facts,  he  says,  "It  is  to  me  perfectly  obvious 
that  the  whole  of  these  payments  were  made  in  the  interests 
of,  and  on  account  of  the  bankrupt,  and  if  we  were  to  allow 
this  adjudication  to  be  annulled,  the  bankrupt  would  be  really 
getting  rid  of  his  bankruptcy  on  the  terms  of  paying  a  small 
composition  to  each  of  his  creditors.  In  my  opinion  s.  3*5  has  no 
application  to  such  a  case,  and  it  is  not  pretended  here  that  the 
order  for  annulment  can  be  supported  under  any  other  section  or 
any  other  principle  of  law." 

And  WHght,  J.,  says,  "  There  is  no  proof  that  the  creditors 
have  been  paid  anything  in  point  of  fact,  and  I  very  much 
doubt  whether  they  have  all  been  paid  in  full  in  law.  When  the 
original  creditors  were  paid  by  Watson  they  were  certainly  not 
paid  in  full." 

That  seems  to  me  to  be  a  clear  authority  that  with  regard  to 
applications  under  s.  35  of  the  English  Act  (the  43rd  of  our  Act), 

(1)  MaDson89. 
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189a. 


Re 
Tatlob; 

Ex  parte 
Tatlob. 

Maiming  J. 


nothing  short  of  a  bona  fide  payment  in  full  of  20^.  in  the  {.  will 
avail  the  applicant. 

On  the  construction  of  our  Act,  and  upon  authority  also,  I 
think  that  this  application  must  be  dismissed,  but  under  the  cir- 
cumstances, I  think,  without  costs,  and  if  Mr.  Palmer  has 
incurred  any  costs  he  must  charge  them  against  the  estate. 

Order  accordingly. 


Solicitors  for  the  A  J.S.  Bank :  Stephen,  Jaques  &  Stephen, 
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Sept.  22,  23. 


Be  HAYES ; 

Ex  parte  THE  OFFICIAL  ASSIGNEE  ;  1398 

HAYES  AND  Anothkb,  Respondents. 

Bankruptqf  Acta  Amendment  Act,  1896  (60  Vic,  No,  29),  a,  7 —Sequestration  of 

Mtate  of  undischarged  bankrupt — Bight  of  second  official  assignee  to  impeach      Walker  J. 
transaction  hy  bankrupt — Property—  Trustee — Costs, 

Au  Qodischarged  bankrupt  acquired  assets,  and  volantarily  assigned  them  to 
bis  wife.  His  estate  was  shortly  afterwards  again  sequestrated.  Held^  that  the 
official  assignee  in  the  second  bankruptcy  was  entitled  to  recover  the  assets  so 
auigned. 

A  trustee  of  money  claimed  by  two  other  persons  was  not  allowed  his  costs  of 
proceedings  taken  to  recover  the  money,  notwithstanding  that  he  had  entered 
an  appearance  submitting,  where  the  trustee  unduly  assisted  one  of  the  persons 
claiming  the  money. 

This  was  a  motion  by  the  official  assignee  of  the  estate  of  the 
above-named  bankrupt,  claiming  as  against  one  of  the  respon- 
dents, Mrs.  Hayes,  certain  moneys  voluntarily  assigned  by  the 
bankrupt  to  her,  and  held  by  the  respondent  Adams  as  trustee. 

The  circumstances  of  the  ca,se  appear  fully  from  the  judgment 
of  Walker,  J. 

By  s.  7  of  the  Bankruptcy  Act  Amendment  Act  of  1896,  "s. 
iO,  sub-8  (1),  of  the  Principal  Act  is  hereby  repealed,  and  in  lieu 
thereof  it  is  enacted  that  upon  the  making  of  a  sequestration 
order,  the  property  of  the  bankrupt  shall  vest  in  one  of  the 
official  assignees,  to  be  made  in  such  order,  and  be  divided 
among  the  creditors  of  the  bankrupt,  in  accordance  with  the 
provisions  of  the  Principal  Act,  and  any  Act  amending  the 
same.  Upon  the  making  of  an  order  for  the  sequestration  of  the 
estate  of  an  undischarged  bankrupt  or  insolvent,  the  property  of 
such  bankrupt  or  insolvent  possessed  by  him  at  the  date  of  the 
second  order  of  sequestration,  shall,  if  the  official  assignee  or 
trustee  appointed  under  such  prior  o)*der  has  not  intervened,  vest 
in  the  official  assignee  named  in  the  subsequent  order,  and  be 
divisible  in  the  first  instance  among  the  creditors  of  the  bankrupt 
in  the  subsequent  bankruptcy." 

Oordon  (R.  K,  Manning  witli  him),  for  the  official  assignee, 
referred  to  s.  7  of  the  Bankruptcy  Act  Amendment  Act,  1896,  and 
cited  In  re  Famhavfi  (1). 

(1)  [1895]  2  Ch.  799. 
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1898.  Wise  (Kemp  with  him),  for  Mrs.  Hayes.     The  only  person  who 

Re  c&Q  impeach  the  transaction  is  the  first  official  assignee.     The 

Hatks;  bankrupt  was  not  "possessed"   of  the  moneys  claimed  at  the 

Official  ^^^^  of  the  second  order  of  sequestration.     He  cited  Re  Clarke, 

Assignbjb;    ^^  parte  Beardmore  ( I ). 

Hay&s  and  ~ 

Another,         Bavin,  for  Adams. 

Walker,  J.  I  do  not  want  to  hear  you,  Mr.  GorcUm,  The 
bankrupt,  John  Edwin  Hayes,  became  bankrupt  in  1894,  and  Mr. 
Palmer  was  appointed  the  official  assignee  in  that  bankruptcy. 
The  bankrupt  hcis  never  obtained  his  certificate  in  that  bank- 
ruptcy. He  became  bankrupt  again  by  a  sequestration  order  on 
the  2nd  June  last,  and  in  that  bankruptcy  Mr.  Lloyd  is  his  official 
assignee.  His  assets  are  nil,  and  his  proved  debts,  if  I  remember 
right,  amount  to  something  over  300i.,  there  being  other  proofs 
of  debt  in  abeyance  pending  investigation.  Mr.  Lloyd  now  moves 
the  Court  to  set  aside  what  he  alleges  to  have  been  a  disposition 
by  the  bankrupt  of  certain  assets  amounting  to  3^SL  on  the  31st 
March,  1898,  and  he  makes  that  motion  on  various  grounds,  to 
which  it  is  unnecessary  for  me  to  refer,  because  it  was  admitted 
by  Mr.  Wise,  who  appears  as  counsel  for  Mrs.  Hayes,  that  if  I 
find  that  the  money  in  question  ever  belonged  to  the  bankrupt, 
it  belongs  either  to  Mr.  Palmer,  the  official  assignee  in  the  first 
bankruptcy,  or  to  Mr.  Lloyd,  the  official  assignee  in  the  second 
bankruptcy.  That  being  so,  I  have  only  two  points  to  consider. 
The  first  is  an  issue  of  fact,  as  to  whether  this  money  was  ever 
the  property  of  the  bankrupt ;  and  if  I  find  that  it  was  his 
property,  then  I  must  consider  whether  or  not  the  present  appli- 
cation is  defeated  by  reason  of  the  prior  bankruptcy.  On  the 
issue  of  fact,  the  evidence  is  that  one  Gallagher,  a  manager  of  a 
mining  company,  who  seems  to  combine  with  that  position  the 
avocation  of  a  mining  speculator,  had  a  certain  mine,  known  as  the 
Mount  MoUoy  Copper  Mine,  brought  under  his  notice ;  and  he 
was  minded  to  form  a  syndicate  or  company  which  would  take 
over  this  mine,  on,  of  course,  the  usual  terms  of  profit  resulting 
to  the  person  who  set  that  machinery  in  motion.  The  idea  of 
forming  a  syndicate  seems  to  have  fallen  through.  The  bankrupt 
then  introduced  to  Mr.  Gallagher  a  Mr.  Adams^  who  as  I  read  the 
evidence,  purchased  the  mine,  and  resold  it  to  a  Melbourne 
syndicate  at  a  profit  of  1,500Z.  The  official  assignee  says  that  the 
sum  of  3*^Si.,  which  is  the  subject  matter  of  this  motion,  was 

(1)  [1894]2Q.B.D.  393. 
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money   earued    by  the  bankrupt  in  respejct  of   his  having  so        1898. 
introduced   the   purchaser.     That   is  denied  on  behalf  of  Mrs.         Be 
Hayes,  who  alleges  that  the  money  is  hers,  having  been  handed      ExvarL 

to  ber  as  a  g\ii  or  present  by  Mr.  Gallagher.     The  document  in     Official 
....  J  .       Assignee; 

which  this  sum  is  mentioned  is  dated  31st  March,  1898,  and  is   Hayes  and 

sifrned  *'  H.  J.  Adams,  by  his  attorney  J.  W.  Birkenhead,"  and  is  ^^^^7'^'^ 

addreased  to  Mrs.  Hayes,  the  wife  of  the  bankrupt.     It  is  in  these 

Walker  J. 
terras : — 

Re  Mount  Molloy  Copper  Mine. 

*'I  have  sold  this  mine  to  Mr.  Keate  Hall,  of  Melbourne,  for  the  sum  of  seven 
thonsaod  five  hundred  pounds  (7,500/.)  cash ;  deposit  10  per  cent.,  balance  on 
completion  of  title  or  possession  of  property  ;  and  have  received  7502.  (seven 
houdred  and  fifty  pounds)  as  a  deposit  on  same,  HOOL  of  which  I  am  remitting  by 
wire  to  the  vendors  in  Mr.  A.  A.  Grallagher's  name  to-morrow.  As  soon  as  the 
sale  is  completed,  and  the  money  is  paid  to  me,  viz.,  the  balance  of  6,750/.,  I  hereby 
undertake  and  agree  to  hand  yon  the  sum  of  three  hundred  and  thirty-three 
pounds  (333/.),  less  your  proportion  of  expenses,  and  being  your  share  of  ^  of  f  in 
the  total  profit  of  fifteen  hundred  pounds  (1,500/.)." 

It  is  unnecessary  for  me  to  go  into  the  evidence  at  length  ;  it 
is  all  recorded  in  the  depositions,  and  it  is  available  to  any  Court 
that  may  be  asked  to  review  my  decision.  It  is  enough  for  me  to 
say  that,  as  I  read  the  evidence  of  Gallagher  and  of  Adams,  it 
shews  that  this  sum  of  333i.  was  agreed  to  be  given  by  Gallagher 
to  the  bankrupt  for  services  rendered  in  connection  with  the 
introduction  to  Gallagher  of  the  person  who  ultimately  purchased 
the  mine.  It  is  not  necessary  to  say  that  this  was  an  agreement 
for  commission  ;  it  is  enough  if  it  was  a  sum  earned  or  agreed 
to  be  paid  for  services  rendered.  Gallagher  admits  that  in  all 
ca.4e8  of  this  kind,  it  is  usual  that  the  person  who  introduces  a 
purchaser  should  be  allowed  to  "  stand  "  in,  that  is,  of  course,  to 
have  a  .share  in  the  profits  made,  and  I  have  come  to  the  conclu- 
sion upon  the  evidence  given  during  the  examination  before  the 
Registrar,  that  that  was  the  arrangement  come  to  in  this  case.  I 
fihouM  have  come  to  that  conclusion  upon  the  evidence  of 
Gallagher  and  Adams  if  it  stood  alone,  because  when  this  matter 
wa.s  more  fresh  in  their  recollection,  and  when,  it  may  be,  that 
the  importance  of  shaping  the  evidence  one  way  or  the  other  was 
not  so  apparent  as  it  is  now,  they  so  stated  what  the  nature  of 
the  transaction  was.  The  reasonable  construction  to  be  placed  upon 
the  evidence  which  they  gave  is,  that  by  virtue  of  an  agreement 
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1898.  between  Gallagher  and  the  bankrupt,  the  bankrupt  was  entitled  to 

Be  a  share  in  the  profit  in  respect  of  services  rendered,  by  means  of  the 

Ex  parte  ^"^^^oduction  of  Adams.     Mr.  Wise  said  that  the  amount  was  un- 

OFFicfiAL  certain,  and  no  doubt  on  the  evidence  taken  before  the  Registrar 

AflSIONEE;     ...  ... 

Hayks  and  ^^  ^^  l®f^  i"  uncertainty,  but  it  is  made  as  certain  as  anything  can 
R^siMndeDts  ^®"^^^^®  certain,  by  the  document  of  the.Slst  March,  which  is  sijj^ned 
by  Mr.  Adams'  attorney,  (^ne  has  to  bear  in  mind  that  in  ca«es 
of  this  sort  where  a  bankrupt  is  charj^ed  with  putting  property 
away  from  his  creditors,  it  is  very  diflScult  to  obtain  full  and 
explicit  evidence,  but  that,  of  course,  does  not  justify  me  in  draw- 
ing upon  my  imagination,  and  imagining  things  that  do  not 
appear  upon  the  evidence,  or  cannot  be  properlj'^  inferred.  I  may, 
however,  bear  in  mind  the  difficulty  in  obtaining  direct  evidence 
in  drawing  inferences  from  the  facts  that  have  been  proved.  The 
letter  is  a  fact  in  the  case,  and  when  I  find  that  on  the  '^Ist 
March  last  Adams  wrote  this  letter  by  direction  of  Gallagher,  and 
the  writer  refers  to  this  sum  of  388i.  as  being  the  bankrupt's 
wife's  share  in  the  profit,  less  her  proportion  of  the  expenses,  I 
think  that  the  inference  is  a  reasonable  and  proper  one,  that  the 
actual  agreement  between  the  parties  was  not  of  a  vague  character 
as  Mr.  Wise  contends  it  was :  but  that  it  was  arrantjed  that  he 
should  receive  a  specific  portion  of  the  profit,  and  that 
specific  portion  was  set  out  in  the  letter  of  the  81st  MarcL 
Though  that  is  the  first  time  that,  so  far  as  the  evidence 
shews,  it  was  put  into  writing,  I  consider  that  it  had  been 
arranged  between  the  parties  previous  to  that  letter.  But  the 
case  does  not  rest  upon  the  evidence  of  Gallagher  and  Adams 
alone.  The  case  for  the  official  assignee  is  enormously 
strengthened  by  the  fact  that  neither  the  bankrupt  nor  his  wife, 
who  are  of  all  people  best  able  to  know  the  facts  of  the  case,  was 
put  into  the  box.  That  coupled  with  the  evidence  given  before 
the  Registrar  convinces  me  that  the  case  of  the  official  assignee 
is  true.  It  is  said  that  this  money  was  given  by  Gallagher  to 
Mrs.  Hayes  out  of  kindly  feeling,  but  I  am  unable  to  come  to 
that  conclusion.  Having  regard  to  who  the  persons  were,  their 
pecuniary  position  and  the  surrounding  facts,  that  suggestion  is 
one  that  I  cannot  accept,  using  my  common  sense.  I  am,  there- 
fore, compelled  to  find  that  this  was  money  earned  by  the  bank- 
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nipt  in  respect  of  his  share  in  this  transaction.     That  being  so,  it        1898. 
is  admitted  that  I  must  make  an  order  in  favour  of  tbe  official  Be 

assimee,  unless  I  hold  that  on  the  point  of  law  raised  by  Mr.         ^^** ' 

^  ^  ^       "^     .  Ex  parte 

Wise,  his  title  is  ousted  by  the  previous  bankruptcy  in  which     Official 

Mr.  Palmer  was  the  official  assimee.     In  suppoit  of  that  conten-   ^  ' 

Hates  and 

tion  I  have  been  referred  to  Re  darken  hJx  parte  Beardmore  (1).    Anothsr, 
Assuming  for  a  moment  that  the  English  law  and  the  law  of  this       ^°  ^" 
CDlony  are  identical,  this  case  decides  no  more  than  that  in  such     fValker  J. 
a  case,  if  the  official  assignee  in  the  first  bankruptcy  were  to 
claim  this  money,  then  it  would  go  to  him  rather  than  to  the 
official  assignee  in  the  second  bankruptcy,  but  I  have  the  evi- 
dence of  Mr.  Palmer  that  he  was  aware  of  the  second  sequestra- 
tion order  being  made,  and  of  the  examinations  which  were  held 
for  the  recovery  of   assets  as  well  as  of  the  present  notice  of 
motion,  but  he  did  not  intervene  or  make  any  claim,  because, 
rightly  or  wrongly,  he  could  not,  in  his  view  of  the  law,  make 
such  a  claim.     I  am  not  concerned  now  whether  Mr.  Palmer  is, 
or  is  not,  justified  as  between  himself  and  the  creditors  of  the 
estate  he  is  representing  in  taking  up  that  position  ;  it  is  enough 
for  me  that  he  waived,  and  continues  to  waive,  any  rights  he 
might  otherwise  have  to  claim    this  8332.      But  my  attention 
has  been   drawn  to   s.  7  of  the  Bankruptcy  Act  Amendment 
Act,   1896,   which   is   different   from   anything  in  the  English 
statute.     A  point  was  raised  as  to  the  meaning    of    the  word 
"possessed."     It  seems  to  me  that  the  words  "possessed  by  him" 
amount  to  no  more  than  if  they  had  been  "  which  is  his."     It 
cannot  be  that  the  word  "  possessed  "  is  to  be  pressed  or  made  to 
imply  some  particular  mode  of  possession,  because  if  that  were 
80,  as  pointed  out  by  Mr.  Gordon,  it  would  be  easy  in  such  a  case 
as  this  for  the  bankrupt  to  entirely  defeat  the  second  bankruptcy 
by  placing,  however  impudently  it  might  be  done,  his  assets  in 
the  hcmds  of  some  other  person,  and  then  saying  that  it  was  not 
in  his  own  "  possession."     I  must  construe  these  words  in  view  of 
the  intention  of  the  section,  which  is  that  property  the  bankrupt 
has  at  the  date  of  the  second  sequestration,  if  there  had  been  no 
intervention  by  the  official    assignee  in  the  first  sequestration, 
and  must  go  to  the  official  assignee  in  the  second  sequestration ; 

(1)  [1894]  2  Q.B.D.  393, 
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1898.        therefore,  the  plea  of /tw  ier^ti  must  fail.     That  being  so,  I  must 

Be         make  an  order  in  terms  of  the  notice  of  motion  declaring:  that 
Hates  ;  ^ 

Ex  parte     ^^is  sum  of  883Z.,  less  the  bankrupts  proportion  of  the  expenses, 
a^"gnbk-    ^®  ^^^  property  of  the  official  assignee  in  the  second  sequestration, 
Hayes  and   and  I  must  order  the  respondent  H.  J.  Adams  to  pay  that  sum  to 
Reep^^dtnts.  ^^^  official  assignee. 

On  the  statement  made  by  Mr.  Adams,  and  accepted  by  Mr. 
Ooi'don,  that  the  proportionate  expenses  to  be  set  off  against  the 
333Z.  is  the  sum  of  39Z.,  I  order  Mr.  Adams  to  pay  294i.  to  the 
official  assignee,  that  being  the  diffiirence  between  the  two  sums. 
It  hag  been  suggested  that  I  should  allow  Mr.  Adams,  before  pay- 
ing over  the  money,  to  deduct  his  costs.  If  this  were  a  case  in 
which  I  saw  that  the  trustee  had  taken  up  a  neutral  position, 
and  was  not  attempting  unduly  to  assist  either  party,  as  a  matter 
of  course  I  should  have  given  hira  his  costs  out  of  the  fund,  and 
if  the  matter  had  rested  on  the  memorandum  of  submission,  that 
is  the  course  I  should  have  pursued  ;  but  he  hfis  been  called  as  a 
witness,  and  I  have  to  determine  whether  he  has  by  his  demean- 
our in  the  witness  box  shewn  that  he  was  not  doing  his  best  to 
assist  the  Court  to  come  to  a  decision  upon  the  real  facts,  or  tried 
rather  to  assist  Mrs.  Hayes,  and  acted  the  part  of  a  partizan.  I 
have  come  to  the  conclusion  that  he  was  so  acting.  The  evidence 
he  gave  before  me  was,  to  my  mind,  very  unsatisfactory,  and  I 
am  not  at  all  satisfied  with  the  manner  in  which  he  sought  to 
give  a  colour  to  the  evidence  given  by  him  before  the  Registrar 
during  his  examination  under  the  section.  Taking  this  in  con- 
junction with  his  demeanour  as  a  witness,  I  have  come  to  the 
conclusion  that  he  has  been  a  partizan  in  this  case  of  Mrs.  Hayes. 
He  soems  to  have  been  a  sort  of  acquaintance  of  the  bankrupt, 
but  to  have  had  very  little  knowledge  of  Mrs.  Hayes.  At  all 
events  she  said  she  had  no  knowledge  of  him  beyond  having 
heard  of  his  name.  I  am  afraid  the  fact  is  that  he  is  a  friend  of 
the  bankrupt,  and  has  been  assisting  him  as  far  as  he  could  in 
secreting  the  money  from  his  creditors.  I  think  I  am  not  justified 
in  making  an  order  for  costs  against  him,  because  that  would  be 
an  extreme  measure  seeing  that  he  has  not  placed  himself  in  the 
position  of  a  litigant,  and  the  opinion  J  have  formed  of  him  has 
been  deducible  from  his  conduct  in  the  witness  box.     I  think, 
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however,  that  under  the  circumstances  it  is  impossible  for  me  to        1898. 
crive  him  his  costs,  and  he  must  pay  the  whole  of  the  294Z.  to  the         Be 

a*  '  1        •  Hayes; 

omcial  assifin[iee.  „ 

^^  ^  Ex  parte 

I   order   that   the   respondent   Mrs.    Hayes    pav  the    official     Official 

»  ^  ^      ^  y  ill.*.  *  ASSIONBB. 

assignee  s  costs  out  of  her  separate  estate,  if  any.  Hayes  and 

I  extend  the  time  for  Mrs.  Hayes  to  appeal  to  28  days,  on  the    Another, 
undertaking  of  Mr.  Bavin  that  the  294^.  will  he  paid  into  Court 
forthwith.  WcUker  J. 

Order  accordingly. 

Solicitor  for  the  official  assignee  :  Mark  Mitchell, 
Solicitors  for  the  respondents  :  Baker ;   Ellis  &  Button, 
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1898. 
October  e. 

Walker  J. 


Re  AIKEN, 
Ex  parU  AIKEN, 
THE  OFFICIAL  ASSIGNEE,  BesponderU. 

Banbrwpicy  Act,  1898  (No,  21b),  8$.  3,  10,  aub-ss,  1,  7;  62  fcJ^Permmalinjwy 
—  Unsatisfied  judgment  at  date  of  sequestration  order — Property. 
In  1892,  A.  recovered  a  judgment  in  a  District  Court  action  for  an  assault  In 
August,  1898,  the  estate  of  A.  was  sequestrated.  In  September  the  amount  of 
the  judgment  was  paid  into  the  District  Court.  Held,  that  the  judgment  debt 
passed  to  A.'b  official  assignee. 

On  the  31st  of  October,  1892,  Edward  Imlay  Aiken  recovered 
judgment  in  an  action  which  he  had  brought  in  the  District 
Court  against  Thomaa  Cashman  for  an  assault.  On  August  i  8th, 
1898,  Aiken  voluntarily  sequestrated  his  estate  as  bankrupt 
The  bankrupt,  in  his  affidavit,  stated  that  before  he  could  obtain 
payment  of  the  amount  of  the  judgment,  the  defendant  Cash- 
man  absconded  from  the  colony,  and  so  far  as  he  (the  bankrupt) 
was  able  to  ascertain,  did  not  return  to  this  colony  again  until 
about  the  26th  September  last,  when  the  bankrupt  ascertained 
Cashman  was  in  Sydney.  The  bankrupt  applied  for,  and 
obtained  a  writ  of  capias  ad  satiafa^iendium,  and  Cashman  was 
arrested  thereunder  on  the  28th  September,  and  on  the  29th 
September  paid  the  sum  of  432.  1 5a.  Qd.,  the  amount  of  the  judg- 
ment debt  and  costs,  to  the  Registrar  of  the  District  Court,  who 
subsequently  paid  the  amount  to  the  official  assignee.  The  bank- 
rupt thereupon  tiled  a  notice  of  motion  asking  that  the  sum  of 
432.  158.  6d,  be  paid  to  him  by  the  official  assignee. 

R.  K,  Manning,  for  the  bankrupt. 

The  damages  recovered  were  in  respect  of  a  personal  injury 
done  to  the  bankrupt,  and  did  not  pass  to  the  official  assignee. 

He  referred  to  the  Bankruptcy  Act,  1898,  ss.  3.  10,  sub-ss.  I, 
7 ;  52  (c):  and  cited  Howard  v.  Crowther  (1);  Ex  parte  Vine, 
In  re  Wilson  (2) ;  and  Clarke  v.  Clarke  (3). 


(1)  8  M.  A  W.  601. 


(2)  8  Ch.  Dir.  364. 
(3)  18  N.S.W.  L.R.  Diy.  5. 


V'OL  XIX.]         BANKRUPTCY   AND  PROBATE  CASES.  46 

In   order    to    recover   the   amount  of    the  judgment,  it  was        1898.^^ 
necessary  to  take  some  further  proceeding  after  the  making  of         Rt 
the  sequestration  order,  and,  therefore,  the  case  comes  directly     ^i^    *^* 

within  the  proviso  to  sub-s.  7  of  s.  10.  Aikkn; 

/-,      1        p  /v  •   I        •  Official 

GordoUy  for  the  official  assignee.  Assiomke, 

Respondent. 

The  right  of  action  having  passed  into  a  judgment,  the  judg- 
ment debt  passed  to  the  official  assignee.  The  cases  cited  apply 
only  to  cases  where  judgment  has  been  recovered  during  bank- 
ruptcy in  respect  of  a  personal  injury  done  to  a  person  during  his 
bankruptcy. 

The  proviso  to  s.  10.  sub-s.  7,  applies  to  cases  where  judgment 
has  not  been  recovered. 

Walker,  J.  It  appears  that  in  October,  1892,  the  bankrupt 
recovered  judgment  against  one  Thomas  Cashman  in  an  action 
for  assault  for  482.  158.  6cZ.,  including  costs.  The  estate  of  the 
bankrupt  was  sequestrated  in  August  last,  but  owing,  as  is 
alleged,  to  the  bankrupt  being  unable  to  discover  the  address  of 
Cashman,  the  amount  of  the  judgment  was  not  actually  recovered 
till  September  last,  when  it  was  paid  into  the  District  Court. 

It  has  been  argued  on  behalf  of  the  bankrupt,  that,  as  the 
action  was  one  for  a  personal  injury  to  the  bankrupt,  certain 
authorities  cited  recjuire  me  to  hold  that  the  benefit  of  the  judg- 
ment did  not  pass  to  the  official  assignee,  but  remained  in  the 
bankrupt  to  be  disposed  of  as  he  thought  proper. 

The  language  of  the  Act  vesting  property  of  a  bankrupt  in 
the  official  assignee  is  in  the  widest  possible  terms,  but  it  seems, 
from  the  cases  cited,  that  a  right  of  action  for  a  personal  injury 
done  to  a  bankrupt  during  his  bankruptcy  does  not  pass  to  the 
official  assignee,  and  that  he  is  not  entitled  as  against  the 
bankrupt  to  the  amount  recovered. 

It  seems  to  me  that  if  I  were  to  hold  that  the  principle  laid 
down  in  those  cases  applied  to  the  present  case,  I  should  be 
doing  more  than  following  those  cases,  I  should  be  extending 
them.  I  do  not  see  why,  on  principle,  I  should  extend  them  to  a 
case    like    this,    where    judgment    had    been    recovered,   and 

N.8.W.R.,  Vol.  XIX.,  Bey.  &  Prob.         E 


46  HANKULTPTCY  AND  FHOBATE  CASES.  [N.S.W.  H 

1898.        accordiiifflv  the  riixht  of  nction  ha«l   l)een  converted  into  abCci- 
Be         tained  dama^^es  before  the  bankruptcy. 

A.TKKN  •  -w 

*  I  do  not  think  that  the  proviso  to  s.  10,  sub-s.  7,  was  intended 

litX  parte 

Aiken  ;      to  apply  to  such  a  case.      I  am  not  disposed  to  hold  that  it 
Official     prevents  the  official  assignee  from  recovering  where  the  bankrupt, 

A&SIONEE,  .  . 

Respondent,  prior  to  his  bankruptcy,  recovered  judgment,  and  that  judgment 
Walker  J,  remained  unsatistied  at  the  date  of  the  sequestration  order.  Up 
to  judgment  the  proceedings  were  proceedings  for  a  personal 
injury  or  wrong,  and  so  were  within  the  protection  of  the 
proviso;  any  proceedings  after  judgment  were  not  for  a  personal 
injury  or  wrong,  but  for  enforcement  of  a  debt,  and  if  that  debt 
accrued  before  sequestration,  it  passed,  in  my  view,  to  the  official 
assignee. 

It  is  true  that  a  reason  is  given  by  the  bankrupt  for  not  issuing 
execution  before  September  last,  but  that  does  not,  in  my  opinion, 
alter  the  case. 

The  matter  is  not  free  from  difficulty,  and  I  think  that,  on  the 
authorities  cited,  there  was  much  to  be  said  in  favour  of  the 
bankrupt's  contention,  and  that,  therefore,  the  motion  is  not  a 
frivolous  one.  Unless  costs  are  pressed  for  I  think  the  motion 
should  be  dismissed  without  costs. 

Order  accordingly  ;  no  order  as  to  costs. 
Solicitor  for  the  applicant :  Baker. 
Solicitors  for  the  official  assignee  :  Sidlivan  Bros. 
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In  the  estate  oj  GREAVES  (deceased). 
Prohatt  Act  [54  Vic.  No.  25  [1890)],  «.  6 — Executor  htcomimj  Trwitet —Payment  1898. 


into  Court — Juri^dictian.  Auatisi  26 

The  Probate   Court   has   no  jurisdiction   to   order    a   person  who   has   been 
appointed  executor  and  trustee  of  an  estate  to  pay  money  into  Court  where  he  -^•^•^»»»J*wiJ- 
has  discharged  all  his  duties  as  executor,  and  holds  the  estate  as  trustee  only. 

This  was  an  application  by  the  widow  of  the  deceased  for  an 
order  directing  the  respondent,  the  trustee  of  the  estate,  to  pay 
certain  moneys  alleged  to  be  owing  by  him  to  the  estate  into 
Court.  By  the  testator's  will,  probate  of  which  was  granted  in 
September,  1894,  the  testator,  after  payment  of  his  debts,  funeral 
and  testamentary  expenses,  gave,  devised,  and  bequeathed  "  unto 
iny  dear  wife  Selina  Greaves  as  guardian  of  my  two  children  of 
her  body  .  .  .  without  power  of  anticipation  all  my  estate 
and  effects  both  real  and  personal  whatsoever  or  wheresoever 
and  of  what  nature  and  quality  soever  for  her  use  until  my  two 
children  shall  have  attained  the  age  of  25  years  On  their 
attaining  the  age  of  25  years  the  income  arising  out  of  my  estate 
shall  be  divided  into  two  equal  portions  My  wife  to  have  one 
portion  the  other  portion  to  be  equally  divided  between  my  two 
children  ...  At  the  decease  of  my  wife  the  estate  shall  be 
realised  upon  and  shall  be  equally  divided  into  equal  portions 
between  my  two  children."  And  the  testator  appointed  the 
respondent  and  another  (who  renounced)  "  executors  of  this  my 
will." 

R.  K,  Manning,  for  the  respondent.  This  Court  has  no  juris- 
diction over  the  respondent.  He  has  paid  all  the  debts,  funeral 
and  testamentary  expenses,  and  has  passed  from  an  executor  to  a 
trustee  :  Lewin  on  Trusts  (1) 

Although  the  testator  has  appointed  him  an  "executor,"  he 
clearly  intended  from  the  direction  in  the  will  to  realise  and 

(1)  9th  Ed.  p.  767. 
E  2 
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1898.        divide  that  the  respondent  slmuld  act  as  trustee  as  well.    The 
In  the  Mtcue  of  Vvoheit^.  Act  hus  nu  application  to  trustees.     He  referred  to  ss. 

(Deceased).    ^^*  ^^'  •^^>  '^^^  '^^»  ^^»  ^ '  ^^  ^'"^^  Probate  Act,  and  cited  In  re  James 
Thomson  (1). 

Freehill,  f^olicitor,  for  the  applicant. 

Manning  in  reply. 

A.  H.  Simpson,  J.  In  this  matter  the  applicant  asks  for  an 
order  directing  the  respondent  to  pay  a  certain  sum  of  money 
into  Court,  and  to  this  it  is  objected  that  this  Court  had  no  juris- 
diction to  make  the  order  asked  for,  in  that  the  respondent  is  now 
a  trustee  of  the  estate  and  not  an  executor,  and  that  this  Court 
has  no  jurisdiction  over  trustees.  If  he  is  an  executor  I  certainly 
have  jurisdiction  to  make  the  order  asked,  but  if  he  is  a  trustee, 
then  the  Equity  Court,  and  not  this  Court,  has  jurisdiction. 

It  appears  that  the  respondent  was  appointed  an  executor  of 
the  will,  and  that  he  has  paid  all  the  debts,  funeral  and  testamen- 
tary expenses,  and  discharged  his  duties  as  executor. 

If  a  trustee  had  been  expressly  appointed  by  the  will  I  do  not 
think  that  the  respondent  could  set  up  on  the  present  application 
that  he  was  a  trustee  only,  but  on  looking  into  the  will  it  seems 
to  me  that  the  testator  intended  the  respondent  to  be  not  only  an 
executor,  but  a  trustee  also.  By  the  will  the  testator,  after 
directing  payment  of  his  debts,  funeral  and  testamentary 
expenses,  gave,  devised,  and  bequeathed  unto  his  wife,  as  guardian 
of  his  two  children,  without  power  of  anticipation,  all  his  estate 
and  effects,  both  real  and  personal,  whatsoever  and  wheresoever, 
for  her  use  until  his  two  children  should  have  attained  the  age  of 
25  years,  and  on  their  each  attaining  the  age  of  25  years,  the 
income  arising  out  of  his  estate  was  to  be  divided  into  two  equal 
portions,  one  to  his  wife,  and  the  other  to  be  equally  divided 
between  the  two  children.  If  the  will  had  stopped  there  I  would 
think  that  Mrs.  Greaves  had  been  appointed  trustee  of  the  will, 
but  the  will  continues,  "  at  the  decease  of  my  wife  the  estate 
shall  be  realised  upon  and  shall  be  equally  divided  between  my 
two  children." 

(1)  8  N.S.W.  W.N.  13. 
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It  is  clear  from  this  that  the  testator  intended  that  some  one        i898. 
should  realise  and  divide  his  property  after  his  wife's  death,  and  in  the  estate  of 
he  clearly  could  not  have  intended  his  wife  to  do  this.     The  only   /Deceae!^) 
persons  shewn  by  the  testator  as  being  required  to  do  this  are,  I 
think,  the  executors,  and  therefore  I  must  come  to  the  conclusion 
that  the  respondent  here  is  a  trustee  of  the  will,  and  as  he  has 
ceased  to  be  an  executor  I  have  no  jurisdiction  over  him.     I  must 
therefore  dismiss  this  application  with  costs. 

Ord^r  accordingly. 

Proctor  for  the  respondent :  Mui^hy. 
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jggg  Re  HORTON  ;  Ex  paiie.  WILSON. 

Orto&cr 26, 27.  Bankruptcy  Act,  1898,  sw.  30,31,32 — Examination  of  mtwMM — Reprejtenfatimi  by 

Moficitor  or  counne/ — Prevarication — Erosion — Committal  of  iriine^ — SejtrnJ 
Walker  J .  committals —  Teryn  of  impiHjionmen  t  —  Practice. 

A  witness  summoDed  for  examination,  under  s.  30  of  the  Bankruptcy  Act,  1898, 
is  not  entitled  as  a  matter  of  absolute  right  to  be  represented  on  such  ex&inina 
tion  by  either  solicitor  or  counsel. 

Prevarication  and  evasion,  as  dealt  with  in  s.  31  of  the  Act,  are  not  contempts 
of  Court,  but  special  statutory  offences  created  by  the  section. 

A  witness  may  be  committed  for  prevarication  or  evasion  at  any  time  daring 
the  course  of  his  examination  under  s.  30  for  any  term  not  exceeding  14  days, 
and  the  committal  may  be  repeated  iu  the  case  of  the  same  witness  from  time  to 
time. 

This  was  an  appeal  from  an  order  made  .by  the  Registrar, 
committing  the  appellant  Wilson  to  Darlinghurst  Gaol  for  a 
period  of  1 4  days  for  evasion  and  prevarication. 

The  appellant  had  on  a  previous  occasion  during  the  same 
examination  been  committed  for  evasion  and  prevarication. 

The  facts  of  the  case  and  the  grounds  of  appeal  are  set  out 
fully  in  the  considered  judgment  of  Walker,  J. 

Shand  {A.  Thompson  with  him),  for  the  appellant,  cited  Yate 
Lee  (fj  Wace  on  Bankruptcy,  8rd  Edit.,  p.  135  ;  In  re  Breech 
Loading  Armoivry  Company  and  In  re  Merchants'  Company  (X)\ 
Ex  parte  Kevip  (2);  Ex  ptrte  Waddell,  In  re  Lutscher  (3);  In 
re  0rey*8  Brewery  Company  (4-) ;   In  re  Pennington  (o).   Rule 

Gordon  (R.  K,  Manning  with  him)  oMiti.  In  re  Towsey  {^)\ 
In  re  Norwich  Equitable  Fire  Insurance  Company  (7) ;  In  re 
Walters,  Ex  parte  Carrie  (8);  Yate  Lee  ci  Wace  on  Bankruptcy, 
8rd  Edit.,  p.  135;  Williams  Bankruptcy  Practice,  6th  Kdit.,  p. 
83. 

(1)  L.R.  4  Eq.  453.  (5)  5  xMor.  269. 

(2)  42  L.J.N.S.  Bey.  26.  (6)  9  L.T.N.S  613. 

(3)  6  Ch.  Div.  328.  (7)  27  Ch.  D.  515. 

(4)  25  Ch.  Div.  400.  (8)  18  N.S.  W.  L.R.  Bey.  &  Pr.  01. 
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Shand  in  reply. 

Walker,  J.  I  must  dismiss  the  appeal  with  costs,  and  will 
give  my  reasons  in  writing  on  a  subsequent  occasion. 

On  November  28th, 

This  was  an  appeal  to  me,  under  s.  32  of  the  Bankruptcy  Act, 
1898,  from  an  order  made  by  the  Registrar  on  the  24th  October 
last,  whereby  he  committed  Wilson  to  Darlinghurst  Gaol  for  a 
period  of  fourteen  days  for  evasion  and  prevarication,  of  which, 
in  the  opinion  of  the  Registrar,  Wilson  had  been  guilty  in  the 
course  of  his  examination  under  s.  30.  When  the  matter  was 
before  me  on  the  26th  and  27th  October,  the  case  was  fully 
argued,  and  questions  were  raised  as  to  the  proper  practice  under 
s.\  30  and  31.  I  was  satisfied  at  the  conclusion  of  the  argument 
that  I  must  dismiss  the  appeal,  and  I  dismissed  it  accordingly 
with  costs  ;  but,  inasmuch  as  the  case  involved  important  matters 
of  practice,  which. ought  to  he  laid  down  with  clearness  and  pre- 
cision, I  reserved  the  expression  of  the  reasons  for  my  decision 
until  I  should  have  an  opportunity  of  putting  the  same  into 
writing. 

The  facts  of  the  case  when  it  was  before  the  Registrar  appear 
by  an  affidavit  of  the  appellant  Wilson  filed  on  the  25th  October, 
which  (so  far  as  material  to  this  judgment,  and  in  fact  so  far  as 
I  permitted  the  affidavit  to  be  read)  was  in  the  following  terms  : 
— (2)  "On  the  24^1  day  of  October  instant,  I  was  under  exami- 
nation at  the  Bankruptcy  Court  as  a  w^itness  in  the  matter,  and 
at  the  conclusion  of  my  said  examination  was  committed  to 
Darlinghurst  Gaol  f(n'  fourteen  days  for  alleged  evasion  and 
prevarication.  (3)  My  solicitor,  Mr.  P.  W.  Berne,  was  present  in 
Court  during  the  early  part  of  my  examination,  but  when  Mr. 
Gordon,  the  counsel  for  Mr.  W.  H.  Palmer,  the  official  assignee 
of  this  estate,  was  examining  me  with  reference  to  an  action 
which  I  have  pending  against  the  Bank  of  New  South  Wales  for 
the  detention  of  a  certain  document  of  title  to  certain  of  mv 
property,  the  said  Mr.  Gordon  requested  the  Registrar  of  this 
honourable  Court  to  issue  an  order  clearing  the  Court,  and  the 
Registrar  thereupon  issued  such  order.  My  said  solicitor,  Mr. 
Berne,  then  applied  to  the  Registrar  to  be  allowed  to  remain  in 
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the  Court- room  during  my  examination,  but  the  .said  R^strar 
refused  to  allow  the  said  Mr.  Berne  to  remain  in  the  Court, 
which  was  cleared  in  accordance  with  the  order  of  the  said 
Registrar.  ...  (7)  My  warrant  of  commitment  bears  the 
following  endorsement  thereon  by  the  Registrar  of  this  honour- 
able Court : — It  is  requested  that  no  one  ma)''  be  allowed  access 
to  the  prisoner  except  by  request  of  the  official  assignee.  .  .  . 
(9)  Immediately  upon  the  conclusion  of  my  said  examination, 
and  no  order  having  been  made  declaring  the  Court  open,  the 
said  Mr.  Gordon  applied  to  the  said  Registrar  for  an  order  for 
my  committal,  which  was  granted  accordingly." 

Wilson's  grounds  of  appeal  were  as  follows: — (I)  That  the 
Registrar  made  the  said  order  acting  upon  evidence  that  did  not 
justify  him  in  coming  to  the  conclusion  that  Wilson  was  guilty 
of  evasion  and  prevarication.  (2)  That  the  Registrar  was  not 
justified  in  deciding  that  Wilson  was  guilty  of  evasion  and  pre- 
varication. (3)  That  Wilson  was  not  guilty  of  evasion  and  pre- 
varication. (4)  That  the  questions  which  Wilson  was  required 
to  answer  were  not  put  bona  fide  for  the  purpose  of  eliciting 
information,  as  the  official  assignee  and  his  counsel  were  admit- 
tedly aware  of  the  correct  answers  thereto.  (5)  That  the  Regis- 
trar was  in  error  in  allowing  questions  to  be  put  to  Wilson  which 
should  not  have  been  put  and  which  were  irrelevant  and  which 
werB  not  put  for  the  purpose  of  obtaining  information  respecting 
the  bankrupt,  his  dealings  and  property.  (6)  That  the  Registrar 
had  no  power  or  jurisdiction  to  order  that  no  one  be  allowed 
access  to  the  said  Ed  ward  Wilson  except  by  request  of  the  official 
assignee.  (7)  That  the  application  for  the  committal  of  Wilson 
should  have  been  made  in  open  Court.  (8)  That  the  Registrar 
was  in  error  in  not  permitting  the  solicitor  for  Wilson  to  be 
present  in  Court  during  the  examination  of  Wilson.  (9)  That 
the  Registrar  had  no  power  to  conduct  the  examination  of  Wilson, 
or  to  make  the  said  order  of  committal  after  an  order  bad  been 
made  by  the  said  Registrar  excluding  the  public  from  the  Court, 
and  no  order  having  been  made  declaring  the  Court  open. 

On  the  appeal  being  opened,  Mr.  Gordon,  on  behalf  of  the 
official  assignee,  objected  by  way  of  demurrer  that  the  grounds  6, 
7,  8,  and  9,  were  not  really  grounds  of  appeal,  and  ought  not  to 
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be  entertained.  I  declined  at  that  stage  to  entertain  the  demurrer, 
thinking  it  better  to  have  the  case  fully  argued,  and  I  still  think 
it  expedient  to  give  no  opinion  on  the  demurrer,  but  rather  to 
base  my  reasons  for  dismissing  the  appeal  upon  a  consideration 
of  the  various  matters  raised  in  the  notice  of  appeal.  I  neither 
allow  the  demurrer,  nor  disallow  it ;  I  simply  prefer  to  base  my 
judgment  upon  my  view  of  the  substantial  points  which  have 
been  argued. 

As  to  the  1st,  2nd,  and  3rd  of  the  grounds  of  appeal,  it  is 
enough  for  me  to  say  that  the  depositions  of  the  witness  have 
been  read  to  me,  and  I  can  see  that  the  Registrar  may  have  had 
ample  grounds  for  finding  Wilson  guilty  of  evasion  and  prevari- 
cation, and  I  am  certainly  not  di><posed  to  disturb  his  finding  on 
that  question  of  fact.  In  determining  whether  a  witness  is 
evasive  or  a  prevaricator  the  man's  conduct  and  demeanour  in  the 
1k)x  may  in  many  cases  count  for  much.  The  advantage  of 
observing  that  conduct  and  demeanour  was  enjoyed  by  the 
Registrar,  and  I  see  no  reason  for  disturbing,  or  differing  from, 
the  view  he  took. 

The  4th  and  oth  gromids  of  the  appeal  are  rather  hard  to 
understand,  even  with  tlie  aid  of  Mr.  Shand'a  argument. 
Certainly  the  mere  suggestion  that  Wilson  was  questioned  not 
Imnajide,  but  for  the  purpose  of  entrapping  the  witness  (I  cannot 
see  any  other  meaning  in  these  grounds  of  nppeal),  is  one  that 
would  have  to  be  very  strictly  proved.  In  this  case  no  proof 
was  offered,  the  depositions  do  not  afiurd  it,  and  I  must  of  course 
disregard  the  unproved  suggestion. 

The  6th  ground  of  appeal  is  based  on  a  mistake  of  fact.  The 
Registrar  did  not  make  any  order  limiting  access  to  Wilson,  but 
merely  requested  the  gaol  authorities  to  limit  that  access.  The 
request  was  one  with  which  those  authorities  might  comply,  or 
refuse  to  comply,  the  matter  of  the  request  being,  I  apprehend, 
more  or  less  governed  by  gaol  regulations.  In  any  case  I  am  of 
opinion  that  the  retjuest,  which  was  external  to  the  Registrar's 
order,  and  in  no  way  a  part  of  it,  did  not  avoid  or  invalidate  the 
committal. 

The  7th,  8th,  and  9th  grounds  of  appeal  raise  very  important 
matters  of  practice,  which  have  had  my  serious  attention.     I  will 
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take  the  8th  ground  first.  If  it  is,  as  contended  by  Mr.  Shand, 
a  matter  of  absolute  right  that  a  witness  summoned  for  examioa- 
tion  under  s.  30,  and  against  whom  it  is  apparent  from  the  course 
of  the  examination  that  proceedings  may  be  instituteil,  should  be 
represented  by  solicitor  or  counsel,  then  I  apprehend  that  the 
order  for  Wilson's  committal  in  respect  of  an  examination  at 
which  that  absolute  right  was  denied  to  him,  ought  not  to  stand. 
The  Court  must,  therefore,  enquire  whether  the  absolute  right 
alleged  exists. 

It  is  singular  that  so  little  apposite  authority  on  the  point  can 
be  found.  In  Ex  parte  Paraons  (1),  Lord  Hardioicke  said  he 
would  not  make  any  order  that  a  person  summoned  for  examina- 
tion under  the  commission  of  bankruptcy  in  that  case  should  be 
at  liberty  to  be  attended  by  counsel  upon  her  examination, 
because  it  might  be  ma<le  a  precedent  in  other  commissions,  and 
he  thought  an  inconvenience  would  arise  if  allowed  in  every  case, 
and  therefore  he  only  recommended  it  to  tlie  Commissioners  in 
that  particular  instance  to  indulge  the  witness  with  counsel,- but 
would  make  no  order  for  that  purpose. 

It  does  not  appear  from  the  report  whether  in  that  case  pro- 
ceedings were  contemplated  or  could  be  taken  against  the  witness. 

In  In  re  Towsey  (2),  ^Ir.  Commissioner  Goidhxirn  said  that, 
strictly  speaking,  a  witness  had  no  right  to  be  attended  by  counsel 
at  all,  but  courtesy  permitted  it. 

In  the  cases  In  re  Breech  Loading  Armoury  Gompanyy  and 
In  re  Merchant h  Coiiqiany  (3),  the  question  was  raised  whether 
a  person  summoned  for  examination  under  the  Companies  Act 
of  1862,  s.  115,  and  against  whom  it  was  plain  that  a  hostile 
application  might  subsequently  be  made,  had  a  right  to  be 
attended  by  solicitor  and  counsel.  Lord  Roniilly  held  that  he 
was  so  entitled,  stating  that  the  cases  on  the  practice  in  bank- 
ruptcy had  no  analogy.  As  far  as  one  can  collect  from  the 
report,  his  Lordshi])  considered  that  the  practice  in  bankruptcy 
was  to  exclude  the  solicitor  and  counsel  of  a  witness,  if  their 
presence  was  objected  to,  but  he  laid  down  a  different  rule  under 
the  Companies  Act. 


(Ij   1  Atkins  204. 


(2)  9L.T.  N.S.  6i;). 
(3)  r.R.  4  E(^.  4.53. 
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In  Ex  parte  Keynp  (I),  where  the  trustee  in  bankruptcy  had 
examined  under  s.  96  of  the  Bankruptcy  Act  of  1869  (corre- 
sponding with  the  section  in  this  case  under  which  Wilson  was 
examined),  a  person  who  had  tendered  a  proof  in  the  bankruptcy, 
with  a  view  of  eliciting  facts  to  shew  that  the  proof  should  be 
rejected,  Hellish,  L.J.,  said,  "the  trustee's  proper  course  was  to 
have  proceeded  originally  under  R  72  and  required  further  evi- 
dence from  him"  (/.e.,  the  creditor  who  had  been  examined), 
"  but  in  this  instance  as  in  others  he  appears  to  have  tried  to 
avoid  litigation  with  the  creditor,  and,  in  order  to  obtain  a 
decision  on  the  matter,  to  have  examined  him  under  s.  96  of  the 
Act.  This  was  not  a  proper  mode  of  procedure.  The  creditor 
was  thereby  treated  as  a  mere  witness  in  a  strange  litigation, 
whereas  he  was  in  fact  the  pi-incipal  party,  and  was  entitled  to 
tho  assistance  of  counsel  and  solicitor." 

If  I  rightly  understand  this  observation  of  The  LonJ  Justice, 
it  is  an  expression  of  opinion  by  him  directly  adverse  to  the 
appellant  in  this  case,  the  point  of  the  observation  being  that,  on  a 
question  of  proving  a  claim,  the  claimant  was  entitled  to  the 
assistance  of  his  counsel  and  solicitor,  and  that  on  a  question  of 
that  kind  the  trustee  had  done'wroni^f  \\\  summoning  him  for 
examination  under  the  section,  because  on  such  an  examination 
he  would  be  deprived  of  that  legal  assistance  which  he  ought  to 
have.  The  judgment  of  the  Lord  Justice  is  somewhat  shortly 
reported,  but,  taking  the  observation  as  1  find  it  (and  no  other 
part  of  the  judgment  is  material  to  the  point  I  am  considering), 
I  can  only  see  in  it  the  meaning  I  have  indicated. 

The  ne.xt  case  is  Ex  parte  WatldeU,  In  re  Liitscher  (2).  There 
the  point  actually  decided  does  not  help  one  in  the  present 
matter,  but  James,  L.J.,  in  his  judgment  said,  "This  is  not  tht; 
case  of  a  man  who  is  charged  with  having  property  in  his 
posse&sion  belonging  to  the  bankrupt,  and  is  summoned  to  give 
evidence  in  respect  of  it.  In  such  a  case  it  might  possibly  be 
said  that  there  was  litigation  between  him  and  the  trustee,  and 
that  he  was  entitled  to  be  protected  by  counsel."  This,  it  will  be 
observed,  is  in  no  sense  a  decision,  nor  indeed  anything  more 


1898. 


Re 

HOBTON  ; 

Ex  parte 

WlUHON. 

Walker  J. 


(1)  42  L.J.N.S.  Bey.  26. 


(•2)  6  Ch.  D.  32S. 


56 


BANKRUPTCY  AND  PROBATE  CASES.  fN.S.W.R. 


1898. 


Re 

HORTON  ; 

Ex  parte 
Wilson. 

Walker  J. 


than  a  statement  that  when  such  a  case  arose,  the  line  of  argu- 
ment might  be  adopted  which  has  been  adopted  before  me. 

In  the  case  In  re  Grey' 8  Brewery  Company  (1),  the  question 
was  again  one  of  practice  under  the  Companies  Act,  and  the 
matter  submitted  for  decision  has  no  bearing  upon  that  which  I 
have  to  decide,  but  in  the  course  of  his  judgment  Chitty,  J.  (at  p. 
404),  says,  "  It  turned  out  from  what  has  taken  place  before  ine 
to  be  quite  clear  that  the  practice  in  bankruptcy  is  to  allow  a 
person  who  is  under  similar  examination  proper  assistance,"  but, 
unfortunately,  the  report  does  not  shew  what  had  taken  place 
before  the  learned  Judge  which  made  it  clear  to  him  what  the 
practice  in  bankruptcy  was.  Again  at  p.  405  he  said :  "  The 
practice  in  bankruptcy  appears  to  be  this,  the  party  is  allowed 
to  have  the  professional  assistance  of  counsel  or  solicitor." 

These,  I  think,  are  all  the  cases  having  any  bearing  on  the  point 
before  me.  How  do  the  text  books  treat  the  point  ?  In  the 
7th  edition  of  Williams  Banki^uptcy  Practice,  page  95, 1  find 
this  statement : — "  In  practice  a  witness  is  allowed  on  examina- 
tion to  be  represented  by  counsel  and  solicitor,  but  it  does  not 
seem  very  clear  how  far  this  is  a  matter  of  right.  It  would 
certainly  seem  to  be  a  matter  of  right  where  the  examination  is 
really  the  first  step  in  a  litigation  hostile  to  the  witness — e.g.,  an 
examination  as  to  the  circumstances  under  which  a  bill  of  sale 
was  given  to  the  witness.^'  As  authorities  for  this  statement,  the 
learned  writer  refers  to  Ex  parte  WacUlell,  which  contains  no 
decision,,  nor  even,  as  I  understand  it,  any  expression  of  opinion 
upon  the  point ;  and  to  Ex  parte  Kemp,  in  which,  as  I  have 
already  stated,  the  expression  of  opinion  seems  to  have  been  the 
other  way.     In  Yate  Lees  Bankruptcy  Practice (Srd  edition, ^s^e 

185)  the  learned  author  says: — **  The  witness  may,  if  he  wish, 
require  the  assistance  of  a  solicitor  and  counsel  on  his  behalf; 
this  if  not  strictly  a  right  is  now  seldom  refused." 

In  my  opinion  there  is  no  absolute  right,  on  the  part  of  any 
witness,  even  if  he  be  examined  with  a  view  to  ulterior  proceed 
ings  against  him,  to  be  represented  on  such  examination  by  either 
solicitor  or  counsel.     Doubtless  on  most  occasions  he  has  been, 
and  will  be*,  allowed   to  be  attended  by  his  lecfal  advisers,  and  I 

(1)  25  Ch.  D.  400. 
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think  it  eapecially  desirable  in  this  colony,  where  the  Registrar 
possesses  the  power  of  summary  committal,  that  a  witness  should 
not  be  deprived  of  the  assistance  of  those  adyisei*s,  unless  real 
necessity  exists  for  their  exclusion.     But  it  is  plain  that,  if  a 
witness  has  a  right  to  be  represented  by  solicitor  or  counsel  he 
has  a  right  to  be  represented   by  any  solicitor  or  counsel  whom 
he  may  select.     The  result  might  be  that,  in  bankruptcy,  where 
serious  grounds  existed  for  suspecting  a  conspiracy  between  the 
bankrupt  and  his  friends  to  secrete  the  assets  of  the  bankrupt, 
and   for   the    investigation    of   which   it   might   be    absolutely 
necessary  that  the  witnesses  should  be  examined  apart  from  one 
another,  all  one  after  the  other  might  be  represented  on   their 
examination  by  the  same  solicitor.     If  the  object  be  to  keep  from 
a  witness,  who  has  yet  to  be  examined,  statements  made  by 
witnesses  who  have  been  examined  already,  it  is  clear  that  this 
object  may  be  easily  defeated  by  one  solicitor  acting  for  a  series 
of  witnesses,  and  retailing  to  each  what  the  others  have  said. 
This  danger  was  apprehended  by  Goulbwvn,  Commissioner,  in  Re 
Towsey.     It  is  to  my  mind  so  plain  that  the  whole  purpose  of  an 
examination  of  witnesses  under  s.  30  may  be  defeated  by  holding 
it  to  be  the  absolute  right  of  any  witness  to  be  represented  by 
solicitor  or  counsel,  that  I  should  be  most   unwilling   by  any 
decision  of  mine  to  establish  such  an  absolute  right.     There  is  no 
authority,  as  I  understand  the  cases,  which  requires  me  to  decide 
in  favour  of  the  right  alleged;  indeed  I  think  that  the  balance  of 
such  authority  as  exists  is  against  the  right,  and  I  hold  accord- 
ingly.    It  is,  no  doubt,  a  plausible  argument  that  in  the  case  of  a 
witness,  who  is  being  examined  not  merely  as  a  witness,  but  with 
a  view  to  proceedings  being  taken  against  him,  that  should  be 
held  to  be  a  right,  which  (it  is  admitted)  is  not  the  right  of  a 
mere  witness  ;   but  I  do  not  see  why  any  distinction  should  for 
this  purpose  be  drawn  between  the  two  classes  of   witnesses. 
The  sole   object  of   the   examination  is   to  elicit  facts  for  the 
guidance  of  the  official  assignees,  to  enable  them — as  Jessel,  M.R., 
said  mln  re  the  Gold  Covvpany  (12  Ch.  D.  85) — "  to  find  out  facts 
before  they  bring  an  action,  so  as  to  avoid  the  expense  of  some 
hundreds  of  pounds  in  bringing  an  unsuccessful  action,  when  they 
might  by  examining  a  witness  or  two  at  a  trifling  expense  have 
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discovered  that  the  litigation  could  not  succeed  " ;  and  Chitty,  J., 
in  the  course  of  his  judgment  in  In  re  Grey's  Brewei^  Co.,  before 
referred  to,  more  than  once  expresses  his  view  that  the  object  of 
the  examination  is  simply  to  get  information  for  the  use  of  the 
official  assignee.  But  it  is  said  that,  if  the  legal  advisers  of  a 
witness  are  excluded  from  the  examination,  the  evidence,  for 
want  of  re-examination,  will  be  incomplete  and  misleading.  To 
my  mind  the  sufficient  answer  is,  that  that  is  a  risk  which  the 
official  assignee,  for  whose  information  the  examination  is  held, 
takes  upon  himself,  when  he  asks  to  have  witness's  counsel  or 
solicitor  excluded.  He  must  know  that  in  some  cases  at  all 
events  there  will,  on  such  exclusion,  be  a  risk  that  the  evidence 
given  will,  for  want  of  completeness,  be  misleading.  If  the 
official  assignee  chooses  to  act  on  misleading  evidence,  that  is 
his  concern.  I  cannot  see  that  the  witness,  even  where  it  is 
plain  that  he  is  being  examined  with  a  view  to  proceedings  being 
taken  against  him,  will  be  prejudiced.  If  such  proceedings  are 
instituted,  and  any  use  is  sought  to  be  made  against  the  witness 
of  his  depositions,  he  can  shew  that  these  depositions  only 
represent  a  part  of  the  truth,  and  it  will  not  lie  in  the  mouth  of 
the  official  assignee  to  comment  .cm  the  fact  of  the  explanatory 
evidence  being  then  given  for  the  first  time,  inasmuch  as  he  had 
himself,  by  the  course  he  had  pursued,  prevented  it  from  bein*,' 
earlier  given. 

On  what  I  conceive,  then,  to  be  the  balance  of  authority,  and 
on  a  view  of  what  is  best  calculated  to  give  effect  to  the  intention 
of  examinations  held  under  s.  80,  and  without,  as  I  think,  doing 
any  injustice  to  witnesses,  I  hold  that  in  no  case  has  a  witness 
an  absolute  right  to  be  represented  by  counsel  or  solicitor,  though 
I  think  that  the  power  to  exclude  them  should  not  be  exercised 
without  grave  reason.  Moreover,  as  Lord  Esher,  M.R.,  said  in  In 
re  Pennington  (1),  it  is  the  duty  of  the  Registrar,  if  it  is  clear 
that  the  object  of  a  question  is  to  lead  the  witness  to  say  some- 
thing which  he  or  she  does  not  intend,  to  stop  it  and  tell  the 
witness  not  to  answer. 

It  is  too  late  to  listen  to  attacks  upon  the  inquisitorial  nature 
of  examinations  held  under  the  section,  and  nothing  is  gained  by 

(1)  5  Mor.  269. 
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allusions  to  the  Star  Chamber.  The  answer  is  that  the  1  etrisla- 
ture  have  chosen  to  give  these  stringent  powers  to  the  Court 
because,  as  Baggaley,  L.J.,  says  in  In  re  NorvHch  Equitable  Fire 

m 

Imunince  Co.  (1),  "the  exigencies  of  justice  required  it." 

The  7th  and  9  th  grounds  of  appeal  raise  another  very  important 
tjuestion  of  practice.  Mr.  Shand  referred  me  to  the  5th  Bank- 
ruptcy Rule  under  which  applicaticms  for  the  committal  of  any 
person  to  prison  for  contempt  must  be  heard  and  determined  in 
open  Court,  and  he  contended  that  this  rule  was  fatal  to  the 
legality  of  the  committal  in  the  present  cose.  In  my  opinion 
evasion  and  prevarication  as  dealt  with  in  s.  81  are  not  contempt 
of  Court,  but  a  special  statutory  offence  created  by  the  section. 
As  Mr.  Gordon  pointed  out,  if  the  matter  be  one  of  contempt  of 
Court,  the  power  of  comnntting  for  14  days,  which  is  obviously 
introduced  as  conferring  a  new  power  upon  the  Court,  would  not 
confer  a  new  power  at  all  ;  but,  on  the  contrary,  would  limit  the 
much  larger  power  already  possessed  of  dealing  wuth  contempts. 
Again  it  was  laid  down  in  In  re  Walters  (2)  that  examinations 
under  the  .section  are  of  a  private  character,  and,  as  a  matter  of 
strict  right  or  power,  the  Registrar  can,  in  my  opinion,  commit 
while  he  is  sitting  in  private  during  the  exclusion  of  the  public. 
The  section,  as  far  as  publicity  or  privacy  goes,  makes  no  distinc- 
tion between  the  holding  of  an  examination  and  the  committal 
of  a  person  for  his  conduct  at  such  examination  ;  both  are  placed 
upon  the  same  footing  in  this  respect.  If  then  the  examination 
may  be  in  private,  so,  as  u  matter  of  strict  law,  may  the  committal 
be.  The  committal,  therefore,  in  the  present  case,  is  not  invali- 
dated by  the  fact  of  its  having  been  made  at  a  time  when  the 
public  were  excluded  from  the  Registrar's  Court.  At  the  same 
time  I  wish,  for  the  guidance  of  the  Registrar,  to  state  my  very 
strong  opinion  that,  though  he  has  the  power  to  commit  in 
private,  he  should  never  do  so.  The  idea  of  publicity  is  so 
happily  associated  with  British  notions  of  the  administration  of 
justice  that  nothing  should  be  done  without  urgent  necessity  to 
weaken  that  association.  The  Legislature  has  for  sufficient 
reasons  declared  that  official  assignees  may  subject  persons 
coming  within  s.  30  to  a  rigorous  examination  held  in  private, 
(1)  17  Oh.  D.  516.  (2)  18  N.S.W.  UR.  B.  &  P.  51. 


1898. 


HORTON  ; 

Ex  parte 
Wilson. 

WMtr  J. 
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and  believing  that  provision  to  be  a  very  wholeisome  one,  I  should 
be  the  last  to  do  anything  which  would  infringe  upon  the  privacy 
which,  in  the  case  of  many  of  these  examinations,  I  believe  to  be 
essential  to  eliciting  the  truth  ;  but  I  see  no  reason  why  the  act 
of  committal  should  be  done  in  private,  and  every  reason  why  so 
drastic  an  order  should  be  pronounced,  if  it  has  to  be  pronounced, 
in  the  full  light  of  day.     I  think  the  course  for  the  Registrar  to 
pursue,  in  any  case  where  he  has  ordered  his  Court  to  be  cleared, 
and  has  come  to  the  conclusion  that  he  ought  to  commit  a  witness 
who  has  been  examined  privately,  is  to  open  his  Court  by  pro- 
clamation, and  then  to  state — he  need  not  reveal  anything  which 
the  interests  of  justice  require  to  be  kept  secret — that  So-anJ-So 
has  been  examined  before  him  under  the  section,  that  he  has 
found  him  guilty  of  prevarication  or  evasion,  or  as  may  be,  and 
that  accordingly  he  commits  him  to  prison  for  so  many  days.    A 
proclamation  of  this  kind  may,  or  may  not,  result  actually  in 
greater  publicity,  but  it  is  of  the  greatest  importance,  in  my 
opinion,  before  committing  a  man  to  prison,  to  secure  for  that 
act  at  least  as  much  publicity  as  in  the  circumstances  is  possible. 
Mr.  Shand  further  argued  that  a  witness   could  not  be  com- 
mitted  until  the  end  of  the  examination  under  s.  30,  or  at  all 
events  not  until  the  end  of  the  examination  of  the  person  com- 
iliitted  ;  and  that,  however  often  in  the  course  of  his  examination 
a  witness  might  evade  questions  or  prevaricate,  he  could  only  be 
committed  for  14  days  in  all.     So  to  hold  would  be  to  destroy 
the  whole  value  of  the  provision.     If  the  object  of  conferring  on 
the  Court  this  power  of  committal  be,  as  I  believe  it  to  be, 
primarily  for  the  purpose  of  eliciting  facts^  it  is  plain  that  that 
purpose  would  be  to  a  large  extent  defeated,  if  no  committal 
could  take  place  until  the  examination  was  concluded.     I  do  not 
know  that,  so  long  as  a  bankruptcy  is  open,  such  examination 
can  ever  be  said  to  come  to  a  conclusion,  for  a  man  may  be  re- 
called for  examination  as  often  as  is  thought  desirable ;  but  if 
there  be  such  a  conclusion,  and  the  committal  can  only  then  take 
place,  it  is  then  too  late  to  elicit  the  truth,  and  the  primary 
object  of  the  Legislature  is  defeated.     If  again  only  an  aggregate 
term  of  14  days'  imprisonment  can  be  pronounced  upon  any  one 
prevaricating  witness,  then,  if  the  witness  is  one  whose  examina- 
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tion  will  last,  as  it  conceivably  may,  for  many  days,  the  Registrar 
will  be  placed  in  the  absurd  position  of  having  to  dole  out 
imprisonment  by  driblets,  so  as  not  to  exceed  the  maximum 
allowance,  and  yet  retain  something  in  hand.  I  cannot  accept 
this  construction.  The  section  says  "  if  any  such  person  while 
under  examination  is  guilty  of  prevarication,  etc.,  the  Court  may 
commit  him  to  prison  for  any  term  not  exceeding  14  days."  In 
my  opinion,  the  clear  meaning  is  that  committal  for  not  exceed- 
ing 14  days  may  be  ordered  at  any  time  during  the  examination, 
and  may  be  repeated  in  the  case  of  the  same  .witness  toties  quotieH, 
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HORTON  ; 

EJx  parte 
Wilson. 
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Appeal  disviiaaed  with  costs. 


Solicitors  for  the  appellant :  Shipway  <Sc  Berne. 
Solicitor  for  the  official  assignee  :  M.  Mitchell, 
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18»8.  BROWN  V.  NEEN. 


SepUmber  13.   ^y,^^^    ProhcUe  and  Administration  Act,    1898,   s,    14S— Probate    SuU—Frtnh 

Eridenrt — Practice . 


Waiker  J. 


An  order  granting 'probate  of  a  will  had  been  made  but  not  drawn  up  in  a  anit 
brought  to  determine  the  validity  of  the  will.  Hdd^  that  the  Court  had  power 
to  grant  a  reheariDg,  but  that  under  the  circumstances  a  rehearing  should  not  be 
directed. 

Section  143  of  the  Wills,  Probate  and  Administration  Act  explained. 

This  was  an  application  by  the  defendant,  Mrs.  Neen,  to  the 
Probate  Judge  for  an  order  directing  a  rehearing  before  him  of  a 
suit  brought  to  determine  the  validity  of  the  will  of  her  husband. 

The  deceased  entered  the  Liverpool  Asylum  in  the  end  of 
December,  1897,  and  remained  there  up  to  the  time  of  his  death 
on  March  6th,  1 898.  While  in  the  Asylum  Neen  executed  a  will  in 
favour  of  the  plaintiff.  The  defendant  had  not  seen  or  communi- 
cated with  the  deceased  for  many  years,  and  she  disputed  the 
will  on  the  grounds  of  testamentary  incapcu^ity  and  undue  influence. 

At  the  hearing  of  the  suit  evidence  was  given  as  to  Neen's 
capacity  during  the  time  only  that  he  was  in  the  Asylum,  and 
probate  of  the  will  was  granted. 

After  the  order  had  been  made,  but  before  it  was  taken  out, 
statements  were  made  to  the  defendant's  proctors  by  several 
people  who  knew  Neen  immediately  prior  to  his  admission  to 
the  Asylum,  which  tended  to  shew  that  he  was  not  then  capable 
of  making  a  will. 

S,  A,  Thompson,  for  the  applicant.  The  order  has  not  been 
settled.  The  Court  has  absolute  power  over  its  own  order,  until 
the  order  has  been  passed  and  entered.  He  cited  In  re  Oray, 
Dresser  v.  Gray  (1) ;  The  Perpetual  Trustee  Co.,  Ltd,  v.  Clarke  (2). 

Cordon,  for  the  plaintiff,  referred  to  Chitty's  Archhold's  Pr,, 
XI.  Ed.,  Vol  II.,  p.  1516. 

(1)  Se  Ch.  D.  205.  (2)  16  N.S.W.  L.R.  B.  &  P.  2Q. 


Neen. 
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Thompson  in  repiy.  1898. 

Walker,  J.     In  this  matter  I  think  I  have  jurisdiction  to  v. 

make  an  order  as  asked.  The  order  granting  probate  of  the  will 
not  having  been  drawn  up,  I  have  power  to  rectify  it  and  to 
direct  a  rehearing,  if  I  see  that  I  have  made  an  order  per  incuriaTn, 
or  one  that  is  unjust. 

It  is,  no  doubt,  true  that  the  Court  before  granting  probate  of 
a  will  must  be  satisfied  that  the  will  is  that  of  a  capable  testator 
upon  the  evidence  brought  before  it,  and  in  the  suit  which  has 
just  been  heard,  if  evidence  had  been  given  as  to  the  testamentary 
capacity  of  Neen  prior  to  his  admission  to  the  Liverpool  Asylum, 
I  should  have  given  all  due  weight  to  such  evidence ;  but  the 
question  now  is,  should  I  allow  the  matter  to  be  reopened 
because  such  evidence  can  now  be  given,  and  could  not  have 
been  given  before  ? 

In  the  affidavits  filed,  it  is  stated  that  certain  persons  are  able 
to  give  material  evidence  as  to  Neen's  capacity  before  his  admis- 
sion to  the  Asylum,  but  no  suggestion  is  made  that  any  further 
evidence  can  be  given  as  to  his  capacity  during  the  time  that  he 
was  in  the  Asylum,  or  as  to  undue  influence.  I  must  bear  in 
mind  that  although  there  were  certain  circumstances  of  a 
suspicious  nature  given  in  evidence,  I  was  satisfied  beyond  all 
doubt  that  the  testator  was  capable  of  making  a  will,  and  there 
was  not  a  tittle  of  evidence  given  as  to  any  undue  influence 
having  been  exercised  by  Brown,  in  whose  favour  the  will  was 
made. 

So  far  as  the  affidavits  now  filed  go,  a  rehearing  would  leave 
all  the  evidence  already  given  untouched,  but  it  is  suggested 
that  reading  the  present  evidence  with  the  evidence  proposed  to 
be  given  as  to  Neen's  state  of  mind  before  he  went  to  Liverpool, 
a  different  conclusion  may  be  arrived  at. 

However  strong  the  evidence  may  be  as  to  his  mental  condition 
before  he  went  to  the  Asylum,  there  is  ample  evidence  of  his 
capacity  during  the  time  he  was  there,  and  if  that  evidence 
remained  unchallenged  and  if  I  believed  the  witnesses,  which  I 
do,  evidence  as  to  his  state  of  mind  at  a  prior  date  would  have 
to  be  disregarded. 
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189S. 


Brown 

Nekn. 

Walker  J. 


Sect.  14^^  of  the  Wills,  Probate  and  Administration  Act,  189^, 
to  which  I  have  been  referred,  was  never  intended  to  apply  to 
such  a  case  as  this,  but  to  a  case  where  a  difficult  question  of 
law  arises,  and  the  Judge  desires  the  opinion  of  the  Full  Court 
to  be  taken,  or  where  it  is  desired  by  the  parties  to  get  tlie 
matter  before  the  Full  Court  as  quickly  as  possible,  and  by 
consent  a  formal  order  is  made  and  a  rehearing  directed. 

I  certainly  could  not  grant  a  rehearing  before  the  Full  Court 
on  further  evidence.  Any  application  for  leave  to  adduce  fresh 
evidence  on  such  a  rehearing  would  have  to  be  to  the  Full  Court 
itself. 

I  must,  therefore,  dismiss  this  application  with  costs. 

07*der  accordmgly. 

Proctor  for  the  applicant:  Boyd  (Inverell),  by  Mackenzie  d!* 
Mackenzie, 


Proctor  for  the  respondent :  Marsden, 
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Re  RUSH, 
Ex  parte  RUSH. 

Bankruptcy — Application  for  certificate  of  discharge— Right  of  official  aanignvt  to  1898. 

appear — Practice.  ~T1       Z~~Z^ 

^^  Nov.  1,  29. 

Upon  an  application  to  review  the  refusal  of  the  Registrar  to  grant  a  certificate 
of  discharge,  it  is  the  duty  of  the  official  assignee  to  appear  where  creditors  are      Walker  J. 
not  otherwise  represented.     In  re  Reed,  Bowen  <lr  Co.  (1),  discussed. 

Though  the  Court  has  upon  such  application  full  power  to  consider  questions  of 
fact,  as  being  a  re-hearing,  it  will  not  lightly  interfere  with  the  discretion  of  the 
Registrar.     Re  Goldstein  (2)  followed. 

This  was  an  application  by  the  bankrupt  for  an  order  reviewing 
the  decision  of  the  Registrar,  whereby  he  refused  to  grant  the 
bankrupt  a  certificate  of  discharge. 

Wise,  Q.C.  (Bavin  with  him),  for  the  bankrupt.  I  object  to 
the  official  assignee  appearing  on  this  application.  The  opposing 
creditors  can  appear,  but  not  the  official  assignee,  whose  costs 
will  come  out  of  the  estate :  In  re  Reed,  Bowen  <b  Co.  (3). 

The  Registrar  was  wrong  in  law  in  finding  the  bankrupt  guilty 
of  misdemeanours  before  his  public  examination  had  been  con- 
cluded :  R.  V.  Walters  (4) ;  and  on  the  facts  there  was  no  evidence 
to  support  the  finding  that  a  misdemeanour  had  been  committed. 

Gordon,  for  the  official  assignee.  The  creditors  are  not  repre- 
sented ;  if  the  official  assignee  has  no  right  to  appear  now,  he 
had  no  right  to  appear  on  the  original  application,  this  application 
not  being  an  appeal  but  a  re-hearing.  This  is  an  opposed  applica- 
tion, and  the  official  assignee  represents,  not  only  the  creditors, 
but  the  public  generally  to  defend  the  rights  of  commercial 
morality.     He  referred  to  Re  Gihhs  (5). 

Wise  in  reply. 

Cur.  adv.  vult. 

(1)  3  Morr.  90.  (.3)  3  Morr.  at  p.  103,  104. 

(2)  4  B.C.  18.  (4)  5  C.  &  P.  138. 

(6)  3  B.C.  24. 
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1888.  On  Novembei'  29th  the  following  considered  judgment  was 

Re         delivered  by 
Rush  ; 

Rush.  *  WALKER,  J.  In  this  case  the  bankrupt  moved  the  Court  to  set 
aside  an  order  of  the  Registrar,  made  on  the  2l6t  June  last, 
refusing  a  certificate  of  discharge.  Mr.  Wise,  who  appeared  for 
the  bankrupt,  submitted  that  Mr.  Oordon,  who  represented  the 
official  assignee,  ought  not  to  be  allowed  to  appear,  and  he  referred 
me  to  In  re  Reed,  Bowemi  &  Go.  (1),  to  Ex  parte  Dixon  (2),  and  also 
to  Ex  parte  White  (3).  I  expressed  the  opinion  (which  I  now  con- 
firm ">  that  those  cases  did  not  go  to  the  length  of  saying  that  the 
official  assignee  had  no  locus  standi  to  appear  on  such  an  applica- 
tion as  the  present,  or  that,  if  he  appeared,  his  costs  would  neces- 
sarily be  disallowed.  In  those  cases  creditors  or  other  interested 
persons  appeared  in  their  individual  capacity  to  oppose  the  appeal, 
and  in  such  a  case  I  agree  that  the  official  assignee  ought  not  to 
appear,  his  presence  being  superfluous  ;  but  if  in  his  opinion,  the 
appeal  ought  to  be  opposed,  and  no  individual  creditor  appears  to 
oppose  it,  it  is  not  only  the  right,  but,  I  think,  the  duty  of  the 
official  assignee  to  appear.  An  appeal  on  which  the  appellant 
only  can  be  heard  would  be  a  startling  anomaly,  and,  apart  from 
other  considerations,  the  Court  is,  in  my  opinion,  entitled  in  the 
case  I  have  put  to  the  assistance  of  counsel  for  the  official  assignee. 

Mr.  Wise  admitted  that  the  bankrupt  hfiid  committed  breaches 
of  the  bankruptcy  law,  and  that  he  could  not  expect  to  have  his 
certificate  granted  unless  the  grant  were  coupled  with  some  sus- 
pension or  some  condition  ;  but  he  argued  that  the  Registrar  was 
wrong  in  refusing  the  certificate  absolutely,  and  insisted,  as  a 
matter  of  law,  that  the  Registrar  was  premature  in  finding  the 
bankrupt  guilty  of  misdemeanours  until  his  public  examination 
had  been  concluded.  In  support  of  this  contention  he  relied  upon 
R.  V.  Walters  (4).  That  was  a  case  of  indictment  of  a  bankrupt 
for  concealing  account  books.  Parke,  J.,  directed  the  jury  to 
acquit  the  prisoner,  saying  "  Even  if  the  prisoner  had  concealed 
these  books,  I  am  of  opinion  that  he  is  not  indictable  until  after 
he  has  concluded  his  last  examination ;  till  then  he  has  a  locus 

(1)  3  Morr.  90.  (3)  14  Q.B.D.  600. 

(2)  13  Q.B.D.  106.  (4)  6  C.  &  P.  138. 
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Re 

Rush  ; 

Ex  parte 

Rush. 


poenitenticB.  How  do  we  know  that  when  he  comes  to  complete  1898. 
his  last  examination  he  will  not  deliver  up  all  his  books  correctly  V 
Such  a  ruling  struck  me  as  being  so  disastrous  to  the  administra- 
tion of  justice  in  the  bankruptcy  jurisdiction,  and  it  opened  up 
such  a  vista  of  obstruction  and  deception  of  creditors  by  bank-  Walker  J. 
rupts,  and  gave  such  a  broad  hint  to  the  latter  that,  for  at  least  a 
considerable  time,  they  could  pursue  these  tactics  without  the  risk 
of  criminal  consequences,  that  I  doubt  whether  the  directions 
j(iven  by  Parke,  J.,  to  the  jury  were  law,  and  I  reserved  my  judg- 
ment that  I  might  have  an  opportunity  of  looking  into  the  matter. 
It  now  appears  that  R.  v.  Walters,  the  date  of  which  was  1831, 
has  been  bad  law  for  half  a  century.  In  R,  v.  Hughes,  which 
came  before  the  Supreme  Court  of  this  colony  in  1848^  and  is 
reported  inanotein  5S.C.R.69,  the  bankrupthad  been  charged  with 
removing  or  concealing  his  effects,  and  R.  v.  Walters  was  relied 
upon  on  behalf  of  the  prisoner,  but  the  Court  held  that  the  offence 
existed  at  the  moment  of  perpetration  in  and  by  the  act  itself. 
In  Courtivron  v.  Mennier  (1),  Parke,  C.B.,  had  at  the  trial  ruled 
in  accordance  with  R,  v.  Walters,  but  on  the  case  coming  on,  upon 
a  motion  to  make  absolute  a  motion  for  a  new  trial,  the  Chief 
Baron  recanted,  and  field  that  there  was  no  locus  poenitentioe,  and 
Parke,  Alderson  and  Piatt,  BB.,  concurred  with  the  Chief  Baron 
in  holding  that  the  ruling  in  R,  v.  Walters  was  not  law.  The 
point  came  again  before  this  Court  in  R,  v.  Harris  (2),  where  the 
prisoner  had  been  indicted  for  fraudulent  concealment,  and 
Stephen,  C.  J.,  said.  "I  am  of  opinion  that  the  prisoner  has  not  the 
Uxyas  poenitentice  which  has  been  claimed  on  his  behalf,  and  that 
any  repentance  after  he  has  committed  the  offence  is  only  a 
matter  for  the  consideration  of  the  Judge.  It  is  clear  that  the 
subsequent  disclosure  could  not  make  the  previous  con- 
cealment, which  was,  in  fact,  a  removal  less  a  fraud,  although  the 
disclosure,  if  for  an  honest  purpose,  may  operate  on  the  question 
of  punishment,"  and  with  him  the  other  Judges  concurred.  It  is 
plain,  then,  that  there  was  nothing  in  law  to  prevent  the  Registrar 
from  coming  to  the  conclusion  that  in  this  case  Ru^ih  had  com- 
mitted the  criminal  offences  of  which  he  found  him  guilty. 

But  it  was  argued  that,  even  so,  the  Registrar  came  to  a  wrong 
conclusion  as  to  the  alleged  misdemeanours,  and  that  I  ought  so 


(1)  6  Ex.  74. 


(2)  5  S.C.R,  66, 
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1898.        to  find,  and  accordingly  vary  his  decision.     There  is  no  doubt 
y?e  that  I  am  not  bound  by  the  Registrar's  findings  upon  issues  of 

^mrfff  ^^^^'  ^  ^*"  ^^  liberty,  and  indeed  bound,  to  investigate  the 
Rush.  evidence  for  myself,  and  if  I  can  see  that  the  Registrar  has  come 
to  a  wrong  conclusion,  it  is  my  duty  to  reverse  his  finding.  Tlmt 
this  is  so  is  plain  from  Re  Castle  Mail  Packet  Go.  (1),  CogUm  v. 
Cunvtyerland  ("2).  and,  no  doubt,  other  cases,  but  at  the  same  time 
my  power  and  duty  of  considering,  and,  if  necessary,  revising  the 
findings  of  the  Registrar,  have  their  limitation.  I  do  not  know 
that  these  limitations  can  be  better  expressed  than  they  were  by 
Manning,  J.,  in  Re  OoUistein  (3).  There  his  Honour  said,  "  The 
Registrar  in  inquiring  into  the  whole  matter  has  had  the  advan- 
tage I  have  not  had  of  seeing  the  bankrupt  under  examination 
with  reference  to  several  matters  .  .  .  Had  I  heard  the 
application  originally  myself,  having  power  to  take  the  question 
of  conduct  into  consideration  outside  the  filed  objections,  I  should 
have,  at  the  least,  imposed  the  penalty  of  a  considerable  suspen- 
sion. .  .  .  The  Registrar  has  had  all  the  facts  before  him, 
and  has  thought  he  should  go  further  and  refuse  the  certificate. 
This  application  is,  no  doubt,  a  re-hearing,  and  I  am  to  exercise 
my  own  discretion  in  fixing  the  penalty ;  but,  as  I  said  in  In  re 
ifihbs  (4),  the  Judge  will  in  no  case  lightly  interfere  with  the  dis- 
cretion of  the  Registrar,  especially  in  cases  where  the  witnesses 
have  been  partly  or  entirely  examined  before  the  Registrar. 
These  applications  must  be  dealt  with  just  in  the  same  way  as 
equity  appeals  are  dealt  with  by  the  Full  Court,  that  is  with  no 
light  interference  with  the  decisions  of  the  Court  below.  Though 
possibly  I  might  not  have  absolutely  refused  the  certificate 
myself,  yet  I  cannot  see  that  the  Registrar  was  so  clearly  wrong 
in  doing  so,  that  I  ought  to  interfere  with  his  decision,"  and 
accordingly  his  Honour  dismissed  the  appeal. 

In  the  present  case  I  have  considered  very  carefully  the  evidence 
given  by  the  bankrupt  on  his  examination,  and  the  affidavit 
which  he  filed  in  answer  to  the  report  of  the  official  assignee,  and 
I  have  also  had  before  me  the  statement  of  aflTairs  and  the 
accounts  he  filed.     It  is  not  necessary,  in  the  view  I  take  of  the 

Vl)  18Q.B.D.  15(5.  (3)  4  B.C.  18. 

(2i  [1898]  1  Vh.  784.  (4)  3  B.C.  24. 


VOL.  XIX.]         BANKRUPTCY  AND. PROBATE  CASES. 

case,  to  review  the  circumstances  disclosed  in  the  evidence.  It  is 
enough  for  me  to  say  that  after  listening  attentively 
to  the  argument  of  Mr.  Wise,  and  with  an  anxiety 
not  to  do  an  injustice  to  the  bankrupt,  I  am  quite  unable 
to  say  that  the  Registrar  was  not  perfectly  justified  in 
coming  to  the  conclusion  that  Rush  had  comniitted  the  misde- 
meanours to  which  he  referred  ip  his  judgment.  I  entirely  agree 
with  the  finding  of  th«i  Registrar,  and  think  that  fraudulent  intent 
is  amply  shewn.  Mr.  Wv<e  argued  that  subsequent 'disclosure  by 
the  bankrupt  negatived  any  idea  that  the  previous  concealment 
had  any  fraudulent  intent.  I  am  unable  to  follow  this  suggestion, 
if  it  is  thereby  m^^ant  to  lay  down  a  general  rule.  No  doubt  the 
concealment  may  be  followed  so  quickly  and  so  spontaneously  by 
disclosure  as  to  make  it  difficult  to  think  that  the  concealment 
was  fraudulent,  but  each  ea-^e  must  depend  upon  its  own  circum- 
stances, and  having  regard  to  the  circumstances  of  this  case,  I 
feel  no  doubt  that  the  bankrupt  had  a  fraudulent  intent.  The 
bankrupt  sought  to  excuse  himself  from  keepirig  back  money 
from  his  official  assignee  by  saying  that  he  retaine«l  it  "to  keep 
himself  going,"  and  it  was  argued  that  that  shewed  there  was  no 
intention  to  defraud.  I  cannot  yield  to  so  dangerous  a  contention. 
The  law  does  not  allow  a  man  to  maintain  himself  out  of  the 
money  of  other  people,  however  little  money  of  his  own  he  may 
have  for  maintenance.  As  I  put  it  during  the  argument,  a  hungry 
man  who  takes  a  loaf  from  a  baker's  shop,  takes  it  "  to  keep  him- 
self going,"  but  I  never  heard  that  this  excuse  took  his  offence 
out  of  the  category  of  crimes.  Under  all  the  circumstances  of  the 
case  I  must  deal  with  this  appeal  as  the  appeal  in  Re  Goldstein  (1) 
was  dealt  with,  and  dismiss  it  with  costs. 

Order  accordingly. 

Solicitor  for  the  official  assignee  :  M.  Mitchell. 
Solicitors  for  the  bankrupt:  Norrie  <t  McGuren. 

(I)  4  B.C.  18. 
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HAWKS  WORTH  v.  HAWKS  WORTH. 
Costs — Appeal — Aaseasment  of  costs — Wife^s  costs  on  appeal. 

On  an  appeal  from  the  Judge  in  Divorce  on  a  question  of  costs  the  Full  Court  — 
cannot  interfere  unless  it  sees  that  the  discretion  of  the  Judge  has  been  erroneously    •^<s^*  21,  22. 
exercised,  or  that  the  Judge  has  acted  on  a  wrong  principle.  Th    r  T 

The  wife,  if  an  unsuccessful  appellant,  is  not  entitled  to  her  costs  of  the  appeal.     Stephen  J. 

A  Judge  has  no  power  to  assess  the  costs  of  an  application  except  by  the  con-  and 

sent  of  the  parties.  Cohen  J. 

This  was  an  appeal  from  G,  B,  Simpson,  J. 

This  was  a  suit  for  divorce  by  the  husband.  On  the  27th  Sept. 
the  respondent  (wife)  filed  a  notice  of  motion  for  an  order 
directing  the  petitioner  to  pay  to  the  respondent  or  her  solicitor 
such  further  sum  of  money  as  to  his  Honour  might  seem  fit  to 
meet  the  costs  of  the  respondent  incurred  and  to  be  incurred  in 
this  cause  and  the  hearing  thereof. 

The  affidavit  in  suppoH  of  the  motion  stated  that  the  costs 
of  taking  evidence  on  commission  in  England  amounted  to 
52i.  108.  8d.,  and  that  the  costs  of  the  solicitor  in  England, 
apart  from  the  commission,  amounted  to  201.  The  costs  in  this 
suit  here,  apart  from  the  costs  in  respect  of  which  special  orders 
had  been  made,  amounted  to  201.  The  respondent  was  entirely 
without  means  to  pay  such  costs. 
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,  The  petitioner  stated  in  reply  that  the  costs  in  connection  with 
the  taking  evidence  on  commission  had  not  been  taxed.  The 
costs  incurred  here  had  not  been  taxed.  He  had  already  paid  to 
the  respondent's  solicitors  the  sum  of  601,  by  way  of  the  respon- 
dent's costs  of  suit,  and  the  sum  of  6L  6a.  the  costs  of  the  applica- 
tion. He  had  paid  oSL  for  alimony  pendente  lite,  and  20 J.  the 
costs  of  the  alimony  application.  He  denied  that  the  respondent 
was  without  means. 

After  various  postponements  the  matter  came  before  his 
Honour  on  19th  October,  and  was  adjourned  till  the  26th  October, 
when  his  Honour  made  an  order  directing  the  petitioner  to  pay 
the  sum  of  402.  to  the  respondent  s  solicitor,  and  ordered  that  no 
costs  of  and  incidental  to  the  motion  and  order  be  allowed  to  the 
respondent  except  the  costs  of  the  day,  which  costs  were  assessed 
at  22.  28. 

The  respondent  now  appealed  from  that  portion  of  the  order 
refusing  to  allow  the  costs  of  the  motion  except  the  sum  of  21.  2«., 
on  the  ground  (i7iter  alia)  that  his  Honour  was  in  error  in 
refusing  to  allow  the  respondent  her  costs  of  and  incidental  to 
the  order. 

RalstoUy  for  the  appellant. 

Whitfeld,  for  the  respondent,  took  the  preliminary  objection 
that  there  was  no  appeal.  The  costs  of  interlocutory  matters  are 
entirely  in  the  discretion  of  the  Judge.  The  practice  with  regard 
to  these  interlocutory  matters  in  divorce  is  the  same  as  at  common 
law  (R.  79).  At  common  law  there  is  no  appeal  on  a  question  of 
costs  from  a  Judge  in  Chambers. 

[The  Chief  Justice  referred  to  s.  41  of  the  Matrimonial 
Causes  Act,  the  proviso  to  which  was  repealed  by  s.  1  of  42  Vic 
No.  3.] 

Sect.  41  deals  with  the  question  of  costs  at  the  hearing  of  the 
suit.  There  is  no  appeal  on  a  question  of  costs  in  a  matter  in 
Chambers. 

Ralston,  This  was  not  a  Chamber  application.  It  was  a 
motion  under  R.  163.  The  repeal  of  the  proviso  to  s.  41  expressly 
gives  a  party  the  right  of  appeal  on  the  subject  of  costs.    Here 
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a  proper  application  was  made  to  the  Court,  and  there  was  a 
proper  aflSidavit  in  support  of  the  application.  The  Judge  granted 
the  application  and  yet  refused  the  costs  of  a  successful  application 
He  must,  therefore,  have  proceeded  on  a  wrong  principle.  His 
Honour  said  that  the  solicitors  of  the  respondent  should  have 
made  a  demand  upon  the  petitioner  before  making  the  application. 
There  is  nothing  in  any  of  the  rules  to  require  that  a  demand 
should  fii-st  be  made.  Here  the  application  was  successful,  but 
even  if  the  solicitor  for  the  wife  is  unsuccessful,  unless  he  is 
guilty  of  misconduct  he  is  entitled  to  his  costs  :  Robertson  v. 
Kobei'tson  (1) ;  Flower  v.  Flower  (2) ;  Dom  v.  Dom  (3). 

Whitfdd  did  not  further  argue  the  preliminary  objection,  and 
continued.  It  has  not  been  shewn  that  the  Judge  acted  on  a 
wrong  principle.  The  petitioner  previous  to  this  application  had 
paid  the  respondent's  solicitor  60i.,  and  the  Judge  was  entitled  to 
say  "you  must  satisfy  rae  that  this  money  has  been  properly 
expended  before  I  make  a  further  order."  The  application  was 
unnecessary,  as  a  further  sum  might  be  applied  for  when  the  case 
was  called  on,  or  the  application  might  have  been  saved  by  making 
a  demand.  That  was  a  matter  for  his  discretion.  When  it  first 
came  before  his  Honour,  he  was  prepared  to  dismiss  the  applica- 
tion on  the  ground  that  it  was  not  shewn  that  this  money  had 
been  properly  expended.  The  English  bill  of  costs  had  not  been 
taxed  nor  had  the  costs  incurred  in  Sydney  been  taxed.  But  the 
matter  was  allowed  to  stand  over  to  enable  the  petitioner  to  see 
these  bills  of  costs,  and  to  save  the  expense  of  a  second  application. 

The  costs  of  these  interlocutory  applications  are  on  a  different 
footing  from  costs  of  suit.  There  are  many  cases  where  the 
successful  wife  does  not  get  the  costs  of  the  application  :  Bacon 
V.  Bacon  (4). 

He  also  referred  to  Olennie  v.  Bowle3(5);A8h  v.  A6h(6);  Thomp- 
son  v.  Thompson  (7) ;  Thxympson  v.  Tliompson  (8). 

He  was  stopped. 
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The  Chief  Justice.  This  was  clearly  a  matter  for  the  dis- 
cretion of  the  Judge,  and  unless  it  is  clear  that  he  acted  on  a 
wrong  principle,  the  Court  cannot  interfere. 

Ralston.  If  the  application  was  made  in  a  proper  way,  and  his 
Honour  held  that  before  the  application  was  made  a  demand 
should  have  been  made  on  the  other  side,  when  there  is  nothing 
in  the  rules  which  requires  that  a  demand  should  be  made,  then 
I  submit  that  he  did  act  on  a  wrong  principle.  But  I  go  further 
and  contend  that  there  is  an  appeal,  even  in  a  matter  where  ft 
Judge  exercises  his  discretion  as  to  costs.  If  on  an  appeal  on  the 
subject  of  costs  the  appellant  is  to  be  met  with  the  answer  that 
the  Judge  exercised  his  discretion,  and,  therefore,  there  is  no 
appeal,  the  repeal  of  the  proviso  to  s.  41  is  meaningless.  In 
England,  where  the  section  as  to  appeals  (s.  51  of  20  &  21  Vic.  c 
85)  is  the  same  as  s.  il  of  our  Act,  it  has  been  held  that  there  is 
an  appeal  if  a  Judge  exercises  his  discretion  on  a  wrong  principle, 
notwithstanding  the  proviso  to  that  section  :  Robertson  v.  Robert- 
son (1).  The  repeal  of  the  proviso  to  s.  41  therefore  gives  this 
Court  the  right  to  interfere  with  the  discretion  of  the  Judge. 
Unless  the  solicitor  for  the  wife  is  guilty  of  some  misconduct  in 
making  the  application  he  is  entitled  to  his  costs  :  Aires  v.  Aires 
(2).  Even  if  the  wife  is  unsuccessful  in  this  appeal,  she  ought  to 
get  her  costs.  The  appeal  here  was  bona  fide,  and  not  made  for 
the  purpose  of  harassing  the  petitioner  :  Te  Kloot  v.  Te  Kloot  (3). 

[The  Chief  Justice.  Is  it  not  the  rule  that  the  wife  if  she  is 
an  unsuccessful  appellant  is  not  entitled  to  her  costs  ? :  Eamshaw 
Eamshaw  (4).] 

In  Te  Kloot  v.  Te  Kloot  the  wife,  though  an  unsuccessful 
appellant,  was  allowed  her  costs. 

The  Chief  Justice.  I  am  not  called  upon  to  say  what  order 
I  should  have  made  in  this  case  if  the  matter  had  come  before 
me  in  the  first  instance,  but  a  very  strong  case  would  have  to  be 
made  out  against  an  attorney  before  I  should  deprive  him  of  Ium 
costs  where  he  made  a  successful  application.  We  had  a  consul- 
tation with  Mr.  Justice  0,  B.  Simpson  this  morning,  and  he^ 
informed  us  that  there  were  several  reasons  why  he  did  not 


(1)  6P.  D.  119. 

(2)  66  L.T.  859. 


(3)  15  N.S.W.  L.R.D.  1  ;  11  W.N.  25. 

(4)  [1896J  P.  160. 
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allow  the  costs  of  the  application.  He  thought  a  demand 
should  have  been  made  to  the  other  side  before  the 
application  was  made  to  the  Court.  Whether  the  demand  would 
have  been  complied  with  if  it  had  been  made  in  this  case  I  am 
not  called  upon  to  say,  but  I  can  see  that  there  may  be  numbers 
of  cases  in  which  it  would  be  utterly  useless  to  make  a  demand. 
Another  matter  which  weighed  with  his  Honour  was  that  the 
English  bill  of  costs  had  not  been  taxed  before  the  application 
was  made.  To  say  that  the  attorney  has  been  guilty  of  mis- 
conduct in  making  the  application  is  to  use  a  term  which  has 
no  application  to  this  case,  all  that  can  be  said  is  that  before 
making  the  application  there  might  have  been  more  caution  on 
his  part. 

But  the  Court  can  only  interfere  in  a  case  of  this  kind,  where 
it  clearly  sees  that  the  discretion  of  the  Judge  has  been  erroneously 
exercised  (and  it  rests  with  the  appellant  to  shew  that),  or  where 
the  Judge  has  proceeded  on  a  wrong  principle.  I  am  unable  to 
see  that  the  Judge  has  erroneously  exercised  his  discretion,  or  has 
proceeded  on  a  wrong  principle,  and  I  therefore  think  that  the 
appeal  should  be  disallowed.  We  say  nothing  about  costs.  It 
is  quite  clear  that  where  the  wife  is  the  appellant,  and  is  unsuc- 
cessful, she  is  not  entitled  to  get  her  costs. 

Stephen,  J.  I  do  not  see  that  it  necessarily  follows  that 
because  an  attorney  makes  a  successful  application  he  is  entitled 
to  his  costs.  We  have  seen  Mr.  Justice  Simpson,  and  he  seems 
to  have  considered  that  under  all  the  circumstances  of  the  case 
(which  are  really  not  before  us),  the  attorney  did  not  take  certain 
steps  which,  in  his  opinion,  should  have  been  taken  before  making 
the  application.  That  being  his  view,  I  am  unable  to  say  that 
he  was  wrong. 

Cohen,  J.,  concurred. 

The  Chief  Justice.    I  see  that  the  costs  of  the  day  were 

assessed  at  2  guineas.     I  presume  that  the  costs  were  assessed 

with  the  consent  of  the  parties,  otherwise  I  do  not  see  what 

power  his  Honour  had  to  assess  them. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Johnson,  Mivier,  Simpson  Jk  Co. 
Solicitors  for  the  respondent :  Curtiss  S  Barry. 
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February  21.  OotiU — Co-rtspondetU — 36  Vic,  No,  9,  «».  31,  ^l~ Appeal — Practice — Lvidtnc^  in 

Court  heloio — Mavirtg  party  in  contempt, 

^    a5^  T  ^^  order  for  cobU  of  suit  against  a  co-respondent  can  only  be  made  at  the  hear- 

and     *     ^°^'  ^"^  cannot  be  made  on  a  specific  motion  after  the  hearing  has  determined. 
Cohen  J.  On  appeal  to  the  Full  Court,  it  is  not  necessary  that  the  evidence  taken  in  the 

Court  below  should  be  before  it,  if  the  point  of  law  to  be  argued  does  not  tarn  on 
the  evidence. 

The  appellant,  who  has  not  complied  with  the  order  appealed  against,  and  has 
not  obtained  a  stay  of  proceedings,  cannot  be  said  to  be  in  contempt  of  Court  so 
as  to  preclude  him  from  appealing. 

This  was  an  appeal  from  G,  B.  Simpson^  J. 

The  husband  petitioned  for  divorce  on  the  ground  that  his 
wife  had  committed  adultery  with  the  co-respondent.  The  issue 
of  adultery  was  found  in  favour  of  the  petitioner,  to  whom  the 
jury  awarded  oOl.  as  damages  against  the  co-respondent  The 
Judge  granted  a  decree  nisi  returnable  in  three  months,  for  the 
dissolution  of  the  marriage  on  the  17th  June.  No  order  for  costs 
was  asked  for  or  made  at  the  hearing,  but  the  decree  nisi,  when 
drawn  up,  contained  an  order  that  the  co-respondent  should  pay 
the  petitioner's  costs  of  suit.  On  the  24th  September,  on  the 
application  of  the  co-respondent,  the  decree,  as  drawn  up,  con- 
taining an  order  for  costs,  was  set  aside  (see  14  W.N.,  p.  1 13).  On 
the  1 0th.  September,  a  notice  of  motion  was  filed,  and  on  the  19th 
October,  0.  B,  Simpson,  J.,  made  an  order  directing  the  co- 
respondent to  pay  the  petitioner  s  costs  of  suit.  On  the  lOth 
November  the  decree  nisi  was  made  absolute. 

The  co-respondent  now  appealed  against  that  order  on  the 
ground  that  the  said  order  was  not  made  on  the  hearing  of  ihe 
suit,  within  the  meaning  of  s.  41  of  the  Matrimonial  Causes  Act 
(36  Vic.  No.  9). 

Brissenden,  for  the  appellant. 

Shand,  for  the  respondent,  took  two  preliminary  objections. 
The  order  of  the  19th  October  was  made  on  an  affidavit  which 
has  not  been   printed   in  accordance  with  R.  96.      That  rule 
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reqaires  that  in  all  cases  of  appeal,  the  moving  party  shall,        1898. 


within  14  days  after  the  filing  of  the  notice  of  appeal,  file  with       Tauro 

the  Registrar  four  printed  copies  of  the  issues  and  evidence,  Taueo 

Brissenden.     That  rule  only   requires  the   evidence   to    be      (Hizzo, 

Co-Respon- 

printed  where  it  is  necessary  to  read  the  evidence.  It  is  not  dent), 
necessary  to  read  the  evidence  to  shew  what  the  point  of  law  is  in 
this  case,  the  whole  question  being  whether  an  order  for  costs  can 
be  made  under  s.  41  after  the  hearing  has  determined.  The  decree 
has  been  printed,  and  the  order  appealed  against  hets  been 
printed.     They  are  sufficient  to  shew  the  point  of  law  raised. 

The  Court  overruled  that  objection. 

Shand.  The  second  objection  is  that  the  appellant  has  not  com- 
plied with  the  order  of  the  Court  directing  him  to  pay  the  costs, 
and,  therefore,  is  in  contempt,  and  cannot  make  this  application 
to  the  Court. 

[Thf  Chief  Justice.  Surely  a  party  cannot  be  said  to  be  in 
contempt,  and  be  prevented  from  appealing  because  he  has  not 
paid  money  under  an  order  against  which  he  is  appealing  ?] 

The  co-respondent  should  have  applied  to  have  the  proceed- 
ings under  that  order  stayed. 

The  Court  overruled  that  objection. 

Briasenden.  Sect.  81  of  the  Matrimonial  Causes  Act  gives  the 
Court  jurisdiction  to  award  costs  against  the  co-respondent. 
Sect.  41  provides  when  that  order  is  to  be  made,  i.e.,  on  the  hear- 
ing. The  power  given  by  s.  31  must  be  exercised  under  s.  41. 
Sect.  31  does  not  give  the  Court  jurisdiction  to  make  au  order 
for  costs  at  any  time. 

[The  Chief  Justice.  I  am  inclined  to  think  that  the  ques- 
tion really  is,  whether  we  can  give  an  extended  meaning  to  the 
words  "  on  the  hearing  "  in  s.  41  ?] 

Shand.  Sect.  31  gives  the  Court  power  to  award  costs 
against  a  co-respondent  at  any  time.  That  is  a  general  section, 
and  does  not  limit  the  time  when  the  application  can  be  niade. 
Very  often  the  decree  nisi  is  not  moved  for  until  some  time  after 
the  hearing,  and  the  Court  at  that  time  invariably  deals  with  the 
question  of  costs.     Rule  166,  which  corresponds  to  the  English 
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Rule  201,  clearly  contemplates  a  specific  application  for  costs 
after  the  decree  nisi  has  been  granted.  If  the  contention  of  the 
appellant  is  right,  that  an  order  for  costs  can  only  be  made  at 
the  hearing,  what  was  the  necessity  for  R.  165  ?  I  admit  that  it 
is  the  usual  practice  to  make  an  order  for  costs  at  the  hearing, 
because  it  is  the  most  convenient  course,  but  I  submit  that 
it  is  not  necessary.  If  s.  31  does  not  bear  the  meaning  that 
I  contend  for,  what  was  the  necessity  for  it,  because  under  s.  41, 
the  Court  would  clearly  have  jurisdiction  to  award  costs  against 
a  co-respondent.  There  is  no  reason  why  s.  41  should  be  read  as 
restraining  the  power  given  to  the  Court  under  s.  31.  Secondly, 
"  at  the  hearing"  in  s.  41  should  not  be  given  the  limited  mean- 
ing contended  for.  It  only  means  that  the  application  should  be 
made  within  a  reasonable  time^  and  before  the  decree  absolute. 

[The  Chief  Justice.  I  do  not  see  why  this  course  should  not 
have  been  adopted.  When  the  application  was  made  to  set 
aside  the  decree,  which  was  eiToneously  drawn  up,  why  should 
not  his  Honour,  when  setting  it  aside,  have  made  a  decree  num 
pro  tunc,  and  ordered  the  co- respondent  to  pay  the  costs?] 

If  the  order  could  have  been  made  then,  the  Judge  had  power 
to  make  it  when  he  did.  The  whole  object  of  s.  41  was  that  the 
application  should  be  made  while  the  facts  were  fresh  in  the 
mind  of  the  Judge.  If,  when  an  application  was  made  after  the 
decree  nisi,  the  facts  were  fresh  in  his  mind,  he  would  make  the 
order,  but  if  not  he  could  refuse  to  make  it.  In  this  case  all  the 
facts  were  fresh  in  his  mind  when  he  made  the  order.  His 
Honour  said  he  would  have  made  the  order  at  the  hearing  had 
he  been  asked  to  do  so:  SomervUle  v.  SomerviUe  (1);  WooUeyy. 
Whitby  (2). 

Brisaenden  in  reply. 

The  Chief  Justice.  This  is  an  appeal  from  Mr.  Justice  G.  B. 
Simpson  sitting  in  Divorce.  On  the  19th  October  his  Honour 
mcwie  an  order  giving  the  petitioner  costs  as  against  the  co- 
respondent. 

It  appears  that  the  case  came  on  in  June,  and  on  the  17th 
June,  the  issues  having  been  found  in  favour  of  the  petitioner, 

(1)  36  L.J.P.  &  M.  87.  (2)  2  B.  &  Cr.  580. 
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his  Honour  made  a  decree  granting  divorce.  The  co-respondent 
having  been  found  guilty  of  adultery,  damages  were  awarded 
against  him.  When  that  decree  was  moved  for,  no  application 
was  made  by  the  petitioner  for  costs. 

At  first  it  struck  me  that  in  Divorce  an  order  should  be  made 
for  costs  without  any  special  application,  just  as  in  the  Full 
Court  we  make  up  our  minds  which  party  is  to  pay  the  costs, 
and  make  the  order,  and  we  will  not  hear  separate  argument  on 
the  question  of  costs.  But  in  Divorce  it  is  not  so.  It  may  be 
that  in  some  cases  the  petitioner  exercises  a  wise  discretion  in 
not  asking  for  costs,  because  the  Judge  might  in  the  exercise  of 
his  discretion,  in  the  place  of  giving  him  costs,  make  him  pay  the 
costs  himself.  It  is,  therefore,  the  duty  of  the  party,  if  he  thinks 
himself  entitled  to  costs,  to  ask  for  them. 

In  this  case,  when  the  Judge  granted  the  decree,  he  was  not 
asked  to  make  any  order  as  to  the  costs,  though  if  he  had  been, 
he  would  have  ordered  the  co-respondent  to  pay  the  costs. 
However,  when  the  decree  was  drawn  up,  it  directed  the  co- 
respondent to  pay  the  costs,  an  order  which  the  Judge  had  never 
made.  Some  time  afterwards,  in  September,  the  co-respondent 
•became  alive  to  the  fact  that  the  decree  erroneously  contained 
this  order,  and  applied  to  have  it  set  aside.  The  decree  was  set 
aside,  and  a  fresh  decree  was  drawn  up.  That  decree  was  silent 
as  to  costs,  I  need  not  now  consider  whether  the  Judge  could 
then  have  made  a  decree  for  costs  nunc  pro  tunc.  No  applica- 
tion was  made  to  him  for  that  purpose. 

On  the  10th  September  a  notice  of  motion  was  filed,  and  on 
the  19th  October  this  order,  which  is  now  appealed  against,  was 
made,  directing  the  co-respondent  to  pay  the  petitioner  s  costs. 
The  co-respondent  appeals  from  that  order  on  the  ground  that 
under  s.  41  of  the  Divorce  Act,  this  order  should  have  been  made 
at  the  hearing,  and  formed  part  of  the  decree,  and  could  not  be 
made  afterwards. 

This  objection  to  the  order  is  met  in  two  ways.  First,  it  is 
said  that  the  order  was  made,  not  under  s.  41,  but  under  s.  31. 
[His  Honour  read  ss.  31  and  41.]  It  appears  to  me  that  s.  31  is 
entirely  ancillary  to  s.  41.  Sect.  31  gives  the  Court  jurisdiction 
to  make  the  co-respondent  pay  the  whole  or  any  part  of  the 
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costs  of  the  proceedings ;  but  when  has  that  order  to  be  made  ? 
Clearly,  under  s.  41,  on  the  hearing  of  the  suit ;  that  is  when  the 
Court  must  exercise  the  discretion  vested  in  it  under  s.  31 
That  gets  rid  of  the  first  objection  to  this  appeal. 

Then  it  is  argued  by  Mr.  Shand  that  the  Court  should  not  put 
too  limited  a  construction  upon  the  words  "  on  the  hearing,"  in 
s.  41,  and  that  as  long  as  an  order  for  costs  is  made  before  the 
decree  absolute,  it  is  made  under  s.  41,  and  made  on  the  hearing. 
I  do  not  think  this  contention  can  be  given  effect  to.  We  most 
give  this  section  its  plain  meaning,  and  hold  that  the  order  for 
costs  can  only  be  made  on  the  hearing.  If  there  be  any  difficulty 
in  coming  to  a  correct  determination  on  this  head  the  hearing 
may  be  adjourned  in  order  that  certain  information  may  be 
brought  before  the  Court  to  enable  it  to  say  which  party  should 
pay  the  costs. 

The  case  of  Wait  v.  Wait  (1)  really  determines  this  matter. 
There,  no  doubt,  the  application  was  made  after  the  decree 
absolute,  but  the  reasons  in  that  case  apply  equally  where  the 
application  is  made  after  the  hearing  and  before  the  decree 
absolute.  In  that  case  the  Judge  Ordinary,  after  referring  to  a 
51  of  the  English  Act,  which  corresponds  to  s.  41  of  our  Act, 
says :  '*  In  the  very  terms  of  the  Act  it  is  at  the  hearing  that  the 
Court  shall  exercise  its  discretion,  and  it  is  the  universal  practice 
of  all  Courts  at  the  time  of  trial  to  determine  what  order  ought 
to  be  made  as  to  costs.  It  is  true  that  sometimes  the  final 
decision  is  adjourned  in  order  to  allow  of  an  application  as  to 
costs ;  but  in  such  a  case  the  Court  acts  within  the  spirit  of  the 
statute.  Now  in  this  case  no  application  was  made  at  the  trial 
to  condemn  the  respondent  in  costs,  nor  wa^s  there  any  adjourn- 
ment to  allow  such  an  application  to  be  made."  Now  the  reaMm 
of  it  is  this.  If  the  application  is  made  at  the  hearing,  the 
Judge  then  has  the  whole  matter  in  his  mind,  and  can  exercise 
his  discretion  whilst  the  facts  are  fresh  in  his  memory,  and 
whilst  there  has  been  nothing  intervening  to  take  his  mind  off 
the  facts.  Under  s.  31  the  Court  can  make  the  co-respondent 
pay  the  whole  or  part  of  the  costs.     There  are  many  cases  in  the 

(1)  2  P.  &  D.  228. 
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books  where  the  co-respondent  has  been  made  to  pay  only  part 
of  the  costs,  and  it  is  important  in  considering  whether  he  should 
be  made  to  pay  a  part  or  the  whole  of  the  costs,  that  all  the 
facts  of  the  case  should  be  fresh  in  the  mind  of  the  Judge  who 
has  to  exercise  his  discretion.  Those  are  the  reasons  why  the 
Legislature  has  provided  that  the  order  must  be  made  "  on  the 
hearing."  Those  words  in  s.  41  should  be  given  their  ordinary 
plain  meaning.  They  do  not  mean  that  the  order  can  be  made 
at  some  subsequent  time. 

In  the  case  of  Somerville  v.  Somerville  (1)  nothing  was  brought 
to  the  attention  of  the  Court,  but  the  Rule  of  Court  (the  section 
of  the  Act  not  being  referred  to),  and  the  reasoning  in  the  later 
case  of  Wait  v.  Wait  is  directly  opposed  to  it ;  we,  therefore, 
cannot  follow  it.    This  appeal  must  be  allowed  with  costs. 

Stephen,  J.  I  agree.  If  our  decision  were  otherwise  the 
question  of  costs  would  remain  in  abeyance  for  the  whole  time 
between  the  hearing  and  the  decree  absolute. 


Cohen,  J.,  concurred. 


Appeal  allowed  with  costs. 


Solicitor  for  the  appellant :  R.  G,  C.  Roberts, 
Solicitors  for  the  respondent :  Aitlcen  <fe  Aitken, 

(1)  36  L.J.P.  &  M.  87. 
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JONES  V.  JONES ;  HIGOINS,  Go-iuspondent. 

1898.  Matrimonial  Cavaes  Act,  as.  6,  7-/?/?.  57,  9S—lHSiies  for  trial — Adultery  of  co- 

reapoTidenl  ^Memorajidum  for  new  trial  -  Signature  of  comuel— Notice  of 


Cohen  J. 


May  16,  18.  appeal — Informality — Amendment. 

The  C.J.  Ik^  ft  suit;  for  dissolution  of  marriage  the  issues  on  the  record  were — (1)  Marriage; 

Stephen  J.  (2)  Whether  the  respondent  committed  adaltery  with  the  co-respondent ;  and  (3) 
and  ^  What  amount  of  damages  (if  any)  the  petitioner  is  entitled  to  recover  from  the 
co-respondent  in  respect  of  the  adaltery  (if  any)  committed  by  him  with  the 
respondent.  The  jary  foand  upon  ample  evidence  that  the  co-respondent  had  com- 
mitted adultery  with  the  respondent,  and  awarded  damages.  Held^  that  there 
was  no  issue  on  the  record  raising  the  question  whether  the  co-respondent  had 
committed  adultery  with  the  respondent,  and  that  the  jury  were,  therefore,  not 
at  liberty  to  consider  that  question  or  to  award  damages. 

A  memorandum  for  a  ne^  trial  must  be  signed  by  counsel. 

A  notice  of  appeal  asked  for  a  new  trial,  or  that  the  decree  nw»  might  be  aet 
aside  or  varied,  upon  a  number  of  grounds,  some  of  which  were  grounds  for  grant- 
ing a  new  trial,  and  some  of  appeal  against  the  decree.  The  notice  was  informal 
as  a  memorandum  for  a  new  trial  for  non-compliance  with  the  provisions  of  R. 
98.  The  Court  struck  out  the  matter  relating  to  a  new  trial,  and  entertaiD^l 
the  application  as  one  of  appeal  only. 

Divorce  appeal. 

This  was  a  suit  by  the  husband  for  a  dissolution  of  his 
marriage  with  the  respondent  on  the  ground  of  her  adultery 
with  the  co-respondent,  from  whom  the  petitioner  claimed 
damages.  The  issues  for  trial  were  settled  before  the  Registrar 
in  accordance  with  the  usual  practice,  in  the  following  form : 

1.  Whether  Alfred  Richard  Jones  (the  petitioner)  was  married 
to  Christina  Jones  (the  respondent)  on  the  19th  of  February, 
1896. 

2.  Whether  the  respondent,  on  or  about  the  9th  day  of  Feb- 
ruary, 1897,  committed  adultery  with  George  Albert  Higgins,  the 
co-respondent,  at  Wirroo,  near  Carinda,  in  the  Colony  of  New 
South  Wales. 
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3.  What  amount  of  damages  (if  any)  the  petitioner  i.s  entitled 
to  recover  from  the  co-respondent  in  respect  of  the  adultery  (if 
any)  committed  by  him  with  the  respondent. 

The  suit  was  heard  before  the  Judge  in  Divorce  and  a  jury, 
on  the  21st  February,  and  1st,  2nd,  and  3rd  March.  Before 
counsel  addressed  the  jury,  the  learned  Judge  suggested  that  it 
would  be  better  if  an  issue  were  added,  whether  the  co-respon-^ 
dent  had  committed  adultery  with  the  respondent.  Rahton,  for 
the  co-respondent,  objected  to  the  amendment,  and  submitted 
that  under  the  issues  as  they  stood  it  was  not  open  to  the  jury 
to  find  damages  against  the  co-respondent.  Piddington,  for  the 
petitioner,  also  objected  to  the  proposed  amendment,  on  the 
ground  that  the  issues  were  in  the  usual  form,  and  that  under 
the  third  issue  the  question  of  damages  was  open  to  the  jury. 
The  case  was  therefore  left  to  the  jury  under  the  issues  as  they, 
stood,  and  the  Judge  directed  the  jury  that  they  might  assess 
damages  against  the  co-respondent  if  they  found  that  he  had 
been  guilty  of  adultery  with  the  respondent. 

The  jury  found  the  first  and  second  issues  in  favour  of  the 
petitioner,  and  400Z.  damages  against  the  co-respondent  on  the 
third  issue,  and  they  specially  found  that  the  co-respondent  did 
commit  adultery  with  the  respondent  on  a  certain  date. 

The  decree  nisi  was  taken  out  on  the  3rd  March,  stating  the 
finding  of  the  jury  against  the  co-respondent,  and  ordering  him 
to  pay  into  Court  the  damages  awarded,  and  the  petitioner's  costs 
when  taxed.  On  the  16th  March,  by  consent,  the  decree  nisi 
was  amended  by  striking  out  the  allegation  of  the  finding  of  the 
jury  against  the  co-respondent,  and  the  order  that  he  should  pay 
the  damages  into  Court,  and  by  a  separate  order  made  on  the 
same  day  the  co-respondent  was  ordered  to  pay  the  damages 
awarded  against  him  into  Court  within  twenty-eight  days,  to 
abide  the  further  order  of  the  Court. 

On  the  17th  March,  the  co-respondent  filed  a  notice  of  appeal 
asking  that  ''  the  said  decree  nm  made  herein  be  set  aside,  and 
that  a  new  trial  of  the  issues  herein  be  granted,  or  that  the  said 
decree  be  set  aside  so  far  as  it  alTects  the  said  co-respondent,  or 
that  such  other  order  be  made,  etc,"  upon  the  grounds  (1)  that' 
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there  being  no  issue  before  the  jury  as  to  whether  the  co-respon- 
dent committed  adultery  with  the  respondent,  his  Honour  was  in 
error  in  leaving  the  third  issue  as  to  the  damages  for  their  con- 
sideration. (2)  That  there  being  no  valid  finding  that  the  co- 
respondent  had  committed  adultery  with  the  respondent,  his 
Honour  wisis  in  error  in  ordering  the  costs  to  be  paid  by  the 
co-respondent. 

A  number  of  other  grounds  were  included,  some  of  them  being 
grounds  of  appeal  from  the  Judge,  and  some  grounds  for  granting 
a  new  trial,  e.g.,  surprise. 

The  co-respondent  also  filed  a  notice  of  appeal  a^nst  the 
order  of  the  16th  March  requiring  him  to  pay  the  damages  into 
Court,  upon  the  ground,  amongst  others,  that  there  having  been 
no  issue  before  the  jury  whether  the  co-respondent  committed 
adultery  with  the  respondent,  the  jury  had  no  power  to  assess 
the  said  damages,  and  his  Honour  had  no  power  to  make  the 
order  appealed  against. 

Piddimgian  and  Kelynack,  for  the  petitioner,  took  the  pre- 
liminary objection  that  the  first  appeal  being  a  motion  for  a  new 
trial  under  s.  9  of  the  Divorce  Act,  the  provisions  of  Rule  98 
had  not  been  complied  with.  That  rule  provides  that  a  memo- 
randum shall  be  filed  and  a  rule  nisi  obtained  as  at  common  law 
under  R  6  of  the  Rules  of  19th  August,  1861  {Pilcher  Pr.  609) 
and  R.  18  of  the  yearly  Rules.  Here  no  memorandum  signed  by 
counsel  has  been  filed,  nor  is  the  notice  of  appeal  signed  by 
counsel,  nor  does  it  contain  the  necessary  particulars  as  to  date 
of  trial,  verdict  given,  etc. 

The  Chief  Justice.  As  to  those  particulars,  could  we  not 
amend  under  12  Vic.  No.  1,  s.  9,  and  insert  them  ? 

Piddington.  Perhaps,  but  no  rule  nisi  has  been  obtained. 
However,  the  point  as  to  the  signature  of  counsel  is  fatal :  see 
Wakely  v.  Quinn  (1),  Dennis  v.  Horsley  (2),  Wentworth  v.  HiU 
(3),  Jenkins  v.  Douglas  ( 4),  Cross  v.  Goode  (6). 


(1)  2  W.N.  28. 

(2)  2  W.N.  36. 


(3)  7  W.N.  4. 

(4)  7  W.N.  86. 


(5)  8  N.S.  W.  L.R.  256 ;  5  W.N.  100. 
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Pitcher,  Q.C.  We  are  not  really  moving  for  a  new  trial ;  all 
we  want  is  to  reverse  the  decree,  and  we  are  at  liberty  to  move 
by  way  of  appeal  to  reverse  the  decree  upon  any  grounds,  even 
though  they  involve  matter  affecting  a  new  trial.  Further, 
appeals  and  motions  for  new  trials  are  perfectly  distinct,  and  if 
the  notice  of  appeal  is  bad  as  a  memorandum  for  a  new  trial,  it 
is  still  good  as  an  appeal  upon  those  grounds  which  are  properly 
grounds  of  appeal. 

The  Chief  Justice.  Some  of  the  grounds  stated  in  the  notice 
are  purely  grounds  of  appeal,  as,  for  instance,  grounds  one  and 
two,  whilst  others  are  as  clearly  grounds  for  granting  a  new 
trial.  I  do  not  think  we  can  now  consider  those  grounds  which 
relate  to  a  new  trial,  because  there  has  been  no  memorandum 
filed,  signed  by  counsel,  and  otherwise  complying  with  the 
practice  regulating  new  trial  motions  at  common  law  as  required 
by  R.  98  of  the  Divorce  Rules.  But  I  am  of  opinion  that  if  we 
are  against  Mr.  Piddington  upon  the  two  first  grounds,  which 
are  grounds  of  appeal,  we  can  strike  out  of  the  notice  all  that 
relates  to  a  new  trial,  and  consider  the  matter  as  purely  one  of 
appeal. 

Stephen  and  Cohen,  JJ.,  concurred. 

Pilcher,  Q.C.,  Ralston,  and  Whitfeld,  in  support  of  the  appeal.  It 
was  necessary,  before  the  co-respondent  could  be  cast  in  damages, 
that  there  should  be  a  definite  issue  before  the  jury  whether  he 
had  committed  adultery  with  the  respondent.  It  is  well  settled 
law  that  the  wife  may  be  found  guilty  of  adultery  with  the  co- 
respondent, whilst  there  is  no  evidence  that  the  co-respondent 
ha3  been  guilty  of  adultery  with  the  respondent:  Robinson  v. 
Lane  (1),  Crawford  v.  Crawford  (2),  Ruck  v.  Ruck  (3) ;  and  the 
jury  must  find  some  damages  against  a  co-respondent  who  does 
not  appear,  even  though  they  find  that  the  respondent  has  not 
committed  adultery:  McOarry  v.  McOarry  (4).  The  question 
whether  the  co-respondent  has  committed  adultery  is  entirely 
different,  in  its  nature  and  results,  from,  whether  the  respondent 
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(3)  [1896]  P.  152. 
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has  committed  adultery  with  the  co-respondent,  and  before  the 
jury  can  find  any  verdict  against  the  co-respondent,  there  must 
be  a  definite  and  distinct  issue  upon  that  point  before  them. 
Here  there  was  no  8uch  issue,  and  no  such  question  is  raised 
either  by  the  second  or  third  issue  on  the  record.  That  being  so, 
it  does  not  matter  whether  there  was  or  was  not  evidence  to 
support  the  finding  of  the  jury  against  the  co-respondent;  if 
there  was  evidence  there  was  no  issue  for  it  to  support. 

Piddington.  In  the  first  place  the  question  whether  the  co- 
respondent committed  adultery  with  the  respondent  is  contained 
in  the  third  issue,  which  consists  in  reality  of  two  questions; 
first,  has  the  co-respondent  committed  adultery  with  the  respon- 
dent, and  if  so,  what  damages  is  the  petitioner  entitled  to  recover. 
The  sole  ground  of  the  right  to  recover  damages  is  the  co-respon- 
dent's adultery  with  the  respondent,  and  the  jury  must  find  that 
fact,  as  they  did  in  this  case,  before  they  can  assess  damages 
under  the  other  portion  of  the  issue.  The  main  issue  of  the  suit, 
the  object  of  which  is  to  obtain  a  dissolution  of  the  marriage,  is 
whether  the  respondent  has  been  guilty  of  adultery,  and  it  has 
'  therefore  been  hitherto  thought  sufficient  to  combine  the  issues 
as  to  the  co-respondent  in  one. 

Secondly,  we  have  followed  the  practice  which  has  always 
obtained  in  this  Court  since  the  Divorce  Act  was  passed.  The 
issues  were  settled  in  the  usual  way  by  the  Registrar  upon  the 
direction  of  the  Judge  (RR  o*,  55,  67),  and  in  accordance  with 
the  form  prescribed  (Form  7).  Browne  Jk  Powle  (6th  Ed.  1897, 
p.  660)  give  the  same  form. 

Pilcher,  Q.C.,  in  reply.  The  third  issue  doas  not  contain  the 
two  issues ;  it  refers  solely  to  damages,  and  the  only  answer  to 
it  is  £.  s.  d.  The  forms  of  issues  in  our  rules  are  not  exhaustive, 
and  are  intended  merely  as  guides  to  an  intelligent  pleader.  The 
form  itself  says  :  "  Here  set  forth  in  the  same  form  all  the  issues 
settled  between  the  parties."  Oakley's  Divorce  Practice  (3rd  Ed., 
1892,  p.  62)  gives  a  form  containing  both  issues  separately  stated; 
and  see  Diaon  on  Divorce  (p.  299),  and  ss.  6  and  7  of  the  Divorce 
Act. 
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The  Chief  Justice.  This  was  a  suit  for  dissolution  of  marriage 
upon  the  ground  of  the  respondent's  adultery  with  the  co-respon- 
dent, which  was  heard  before  the  Judge  in  Di^^rce  and  a  jury. 
At  the  close  of  the  evidence  his  Honour,  seeing  that  there  was  no 
issue  upon  the  record  directly  raising  the  question  whether  the 
co-respondent  had  committed  adultery  with  the  respondent, 
suggested  that  the  record  should  be  amended  by  adding  such 
an  issue.  Mr.  Ralston,  counsel  for  the  co-respondent,  naturally 
objected  to  the  issues  being  amended,  and  contended  that,  as 
there  was  no  issue  before  the  jury  raising  the  question  of  the 
co-respondent's  guilt,  that  matter  could  not  be  considered  by 
them.  Curiously  enough,  counsel  for  the  petitioner  also  objected 
to  the  course  his  Honour  proposed  to  pursue,  and  the  case,  there- 
fore, went  to  the  jury  upon  the  issues  as  they  were  settled  upon 
the  record,  i.e.,  (1)  marriage,  (2)  whether  the  respondent  had 
committed  adultery  with  the  co-respondent,  and  (3)  what  damages 
(if  any)  should  be  paid  by  the  co-respondent.  His  Honour,  how- 
ever, left  it  open  to  the  jury  to  find  a  verdict  against  the  co- 
respondent, and  they  found  that  the  co-respondent  did  commit 
adultery  with  the  respondent,  and  assessed  the  damages  at  4sOOL 
It  is  now  argued  that  his  Honour  was  right  in  leaving  the  case 
to  the  jury  in  that  way,  inasmuch  as  the  third  issue  was  before 
the  jury,  and  it  is  said  that  that  issue  is  so  worded  as  to  involve 
the  question,  was  the  co-respondent  guilty  of  adultery  with  the 
respondent.  If,  however,  the  third  issue  does  not  involve  that 
question,  then  it  is  clear  there  was  no  question  touching  the  co- 
respondent before  the  jury. 

To  shew  that  the  third  issue  does,  or  at  all  events,  is  intended 
to  raise  the  question  of  the  guilt  of  the  co-respondent,  we  have 
been  referred  to  what  has  hitherto  been  the  practice,  and  to  Form 
7  of  the  forms  appended  to  the  Rules  in  Divorce.  That  form, 
however,  is  not  compulsory,  and  need  not  be  followed.  It  is  a 
form  merely  for  the  guidance  of  practitioners,  and  when  examined 
it  is  found  that  the  form  does  not  in  any  way  provide  for  this 
particular  question. 

In  the  first  place,  it  is  necessary  to  look  at  the  Act  of  Parlia- 
ment to  see  how  the  questions  raised  in  a  suit  are  to  be  laid 
before  the  Court  or  the  jury.     Section  6  provides  that  questions 


1898. 


Jones 

V. 
JONBS; 

HlOOINR, 

Co-re- 
spondent. 

The  C.J. 


18 


DIVORCE  CASES. 


[N.  S.  W.  R. 


1898. 


J0NE8 

V. 

Jones; 

HlOGINS, 

Co-re- 
spondent. 

The  C.J. 


of  fact  may  be  directed  to  be  tried  before  the  Court  or  btfore  a 
jury.  Section  7  provides  that  "  when  any  such  question  shall  be 
so  ordered  to  be  tried,  such  question  shall  he  reduced  into  writing 
in  such  form  as  the  Court  shall  direct,  and  at  the  trial  the  jury 
shall  be  sworn  to  try  the  question,  and  a  true  verdict  to  give 
thereon  according  to  the  evidence."  That  section  is  mandatory, 
that  the  question  to  be  tried  shall  be  reduced  into  writing.  The 
reason  is  that  in  Divorce  there  are  no  pleadings,  in  the  proper 
sense  of  the  word,  and  the  different  questions  of  fact  to  be  deter- 
mined have  to  be  gathered  from  the  statements  in  the  petition 
and  answer ;  accordingly,  it  is  deemed  necessary  that  the  exact 
questions  in  issue  should  be  distinctly  stated  in  writing,  in  order 
that  the  Court  or  the  jury  may  know  what  they  are  trying. 
Then  section  9  provides  that  "  it  shall  be  lawful  for  the  parties 
to  apply  for  a  new  trial  of  any  such  question,  or  of  any  issue 
which  under  this  Act  may  be  tried  before  a  jury."  If  the  ques- 
tion is  not  on  the  record,  how  could  a  party  apply  for  a  new  trial 
.  of  it  ? 

Under  the  Rules  we  find  that  in  defended  cases  the  Judge 
directs  what  issues  are  to  be  tried,  and  B.  57  provides  that  "  after 
the  Judge  has  directed  what  are  the  issues  to  be  tried,  the  same 
are  to  be  briefly  stated  in  writing  by  the  petitioner  (Form  No.  7), 
and  by  him  taken  to  the  Registrar,  who  shall  upon  perusal  of 
the  pleadings  and  order  of  the  Judge  directing  what  are  to  be 
the  issues,  settle  the  same."    Form  No.  7  is,  as  I  have  already 
said,  clearly  intended  to  be  nothing  more  than  a  guide,  and  is  not 
exhaustive.     For  one   thing,  no  form  is  given  of  an  issue  of 
marriage ;  and  then  there  is  the  direction,  "  Here  set  forth  in  the 
same  form  all  the  issues  settled  between  the  parties."    After 
this  comes  the  form  for  damages  against  a  co-respondent,  clearly 
referring  to  a   preceding  issue  as   to  the  adultery  of   the  co- 
respondent, in  a  form  similar  to  the  one  given  as  to  the  adultery  of 
the  respondent.     In  Oakley's  Divorce  Practice,  a  standard  work 
by  the  Chief  Clerk  of  the  Divorce  Registry  in  England,  a  form 
is  given  stating  the  issue  in  the  precise  way  contended  for  by  the 
co-respondent,  and  Dixon  on  Divorce  states  that  where  damages 
are  asked  for  against  a  co-respondent  the  two  questions  are 
always  separately   involved:    (1)    did  the   respondent  commit 
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adultery  with  the  co-respondent ;  and  (2)  did  the  co-respondent 
commit  adultery  with  the  respondent.  There  must  be  a  distinct 
issue  as  to  the  adultery  of  the  co-respondent,  because  there  may 
be  evidence  sufficient  to  convict  the  respondent  of  adultery  with 
the  co-respondent,  and  yet  no  evidence  against  the  co-respon- 
dent. The  respondent  and  co-respondent  are  entirely  distinct 
parties,  and  have  no  relation  to  each  other  on  the  record,  and^ 
therefore,  there  should  be  distinct  issues  on  the  record  with 
regard  to  them. 

I  am,  therefore,  of  opinion  that  before  a  co-respondent  can  be 
mulcted  in  damages,  there  must  be  before  the  jury  a  distinct 
and  definite  issue  whether  he  committed  adultery  with  the 
respondent,  and  as  in  the  present  case  there  was  no  such  issue  I 
am  of  opinion  that  it  was  not  open  to  the  jury  to  consider  the 
question  whether  the  co-respondent  committed  adultery  with  the 
respondent,  or  to  find  any  verdict  against  him  for  damages.  It 
is  not  a  quastion  of  a  new  trial,  because  there  is  nothing  to  try 
between  the  petitioner  and  the  co-respondent,  but  the  first 
ground  of  the  notice  of  appeal  aptly  states  the  point,  and  the 
appeal  must  be  sustained  upon  that  ground.  As  to  the  second 
ground,  it  follows  that,  the  finding  of  the  jury  being  nugatory, 
his  Honour  had  no  power  to  order  the  co-respondent  to  pay  the 
costs. 

As  to  the  second  appeal,  it  appears  that  the  decree  nisi  having 
been  drawn  up  dissolving  the  marriage,  and  ordering  the  co- 
respondent to  pay  the  costs  of  the  suit,  a  separate  order  was  made, 
which,  T  think,  is  the  proper  practice  to  adopt,  ordering  the 
co-respondent  to  pay  the  damages  into  Court.  That  order  has 
been  appealed  against  upon  a  number  of  grounds,  but  the  only 
one  we  need  consider  is  that  which  takes  the  point  we  have  just 
considered  in  the  appeal  against  the  decree  nisi.  The  jury 
having  had  no  power  to  award  damages,  it  follows  that  the 
Judge  had  no  power  to  make  the  order  appealed  against. 

Stephen,  J.  I  regret  that  T  am  constrained  to  concur  with 
their  Honours.  I  can  quite  understand  the  learned  Judge  in 
Divorce  leaving  the  case  to  the  jury  as  he  did,  because  this 
particular  form  has  been  in  constant  use  for  many  years,  and 
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under  it  the  guilt  of  co-respondents  has  been  constantly  deter- 
mined. In  the  present  case  the  whole  of  the  evidence  was  given 
without  objection,  and  there  is  no  doubt  that  the  guilt  of  the 
co-respondent  was  fully  considered  and  found  by  the  jury. 


Cohen,  J.,  concurred. 


Appeal  sustained  with  costs. 


Solicitors  for  the  petitioner :  Newman  &  Son  (Tamworth). 
Solicitors  for  the  co-respondent:  Abbott,  Vindin  <fe  LitUqohn. 
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Judicial  Beparalion —  Wife^s  costs  of  suit — Liability  of  htubattd  —  W\fe*B  i^      27 

separate  estate. 

On  an  application  by  a  wife,  petitioner  in  a  sait  for  jadicial  separation,  for  an  order      The  C.J. 
that  the  respondent  shoald  pay  into  Court  a  sum  of  money  for  her  costs  incurred,     otepn^  J. 
and  to  be  incurred  in  the  suit  —Held,  that  the  fact  that  the  wife  has  some  separate       '^ohen  J 
estate  will  not  relieve  the  respondent  of  his  liability  to  supply  her  with  money  to 
prosecute  the  suit.     The  question  is  whether,  having  regard  to  the  income  neces* 
sary  to  maintain  her  suitably  to  her  station,  she  has  sufficient  for  the  payment  of 
her  costs,  as  well  as  for  her  owu  support. 

Divorce  Appeal. 

This  was  a  suit  for  a  judicial  separation  brought  by  the  wift»., 
and  the  petitioner  applied  to  the  Judge  in  Divorce  for  an  order 
directing  the  respondent  to  lodge  a  sum  of  money  with  the 
Registrar,  to  meet  the  petitioner's  costs  of  prosecuting  the  suit. 
The  costs  already  incurred  amounted  to  some  20Z.,  owing  to  an 
application  for  an  order  for  substituted  service  arising  out  of  the 
evasion  of  service  by  the  respondent,  and  the  costs  of  the  trial 
were  expected  to  be  heavy,  owing  to  the  number  of  witnesses. 
The  Judge  refused  to  make  any  order,  upon  the  ground  that  the 
wife  was  the  possessor  of  separate  estate,  and  he  also  refused  to 
allow  her  the  costs  of  the  application.  From  the  order  dismiss- 
ing the  application,  the  petitioner  appealed  on  the  ground  that 
under  the  circumstances  disclosed  by  the  affidavits  the  Judge 
was  wrong  in  refusing  the  application,  and  in  refusing  the  peti- 
tioner the  costs  of  it. 

X.  Armatrong,  for  the  appellant. 

Bcdaton,  for  the  respondent,  took  the  preliminary  objection 
that  no  security  for  the  costs  of  the  appeal  had  been  given  under 
s.  5  of  the  Divorce  Act  and  R.  95. 

The  Chief  Justice.  That  point  really  depends  on  the  same 
question  as  the  appeal  itself,  i.e.,  whether  the  wife  has  separate 
property.     We  must  hear  the  facts  before  we  can  decide  it. 
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1808.  The  affidavits  were  then  read.    It  appeared  that  the  petitioner 

Ebskine.  had  a  life  estate  in  ten  houses  which  had  been  settled  on  her  by 
Ebskine.  *'^®  respondent,  the  gross  value  of  which  was  about  5,000i.,  and 
that  after  the  trustees  had  paid  ground  rent  and  other  expense^, 
the  petitioner  received  the  rents,  and  that  at  the  present  time 
she  was  receiving  some  IZ.  59.  per  week.  The  respondent  owned 
a  terrace  of  houses  and  also  the  reversion  in  the  houses  settled 
on  the  petitioner,  in  one  of  which  he  was  then  living  rent  free. 
He  admitted  having  a  sum  of  150L  to  his  credit  in  his  bank,  and 
he  kept  several  carriages  and  horses  and  a  groom,  but  he  swore 
that  his  income,  after  all  expenses,  did  not  amount  to  50Z.  a  year. 

A  rmatrong,  _The  fact  that  the  wife  has  enough  to  pay  for  her 
bare  living  does  not  make  her  the  possessor  of  separate  estate,  so 
as  to  bar  her  from  getting  an  order  for  her  costs.  The  question 
is,  if  she  has  sufficient  separate  property  to  prevent  the  order 
being  made,  and  here  the  petitioner  is  only  in  receipt  of  IL  5«.  a 
week,  which  is  not  enough  to  support  her  in  a  manner  proper  for 
the  wife  of  a  man  in  the  respondent's  position.  If  the  wife  has 
not  more  than^is  sufficient  for  her  to  live  on,  she  is  entitled  to  an 
order :  Oronn  v.  Gronn  ( I) ;  Belcher  v.  Belcher  (2) ;  AUen  v.  Allen 
(3). 

Rcdston,  It  is  a  matter  for  the  discretion  of  the  Judge,  and  it 
has  not  been  contended  that  the  Judge  exercised  his  discretion 
upon  a  wrong  principle.  See  Hawhaworth  v.  Hawksworth  (4). 
His  Honour  had  all  the  facts  before  him,  and  he  was  referred*  to 
the  case  of  AUen  v.  AUen  (3),  but  considering  the  relative  in- 
comes of  the  parties,  and  that  the  petitioner's  income  is  actually 
larger  than  the  respondent's,  he  felt  that  it  would  be  unjust  to  make 
any  order.  If  a  husband  is  a  pauper  or  bankrupt,  or  clearly 
unable  to  comply  with  the  order,  the  Judge  may  refuse  to  make 
it.  Another  matter  which  his  Honour  might  take  into  conside- 
ration was,  that  this  is  a  suit  for  a  judicial  separation,  in  which 
the  wife  is  the  petitioner,  and  in  such  cases,  although  this 
Court  has  in  some  cases  departed  from  the  strict  rule,  the  wife 
is  not  entitled  to  the  order,  because  in  the  Ecclesiastical  Court 

(1)  1  S.C.R.  N.S.  D.  8.  (3)  [1894]  P.  134. 

(2)  1  Curt.  444.  (4)  Ante,  p.  1. 
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her  costs  were  only  taxed  de  die  in  diem  when  she  was  respon-        1898. 
dent  in  the  suit.     Here  she  is  the  oioving  party,  and,  if  unsuc-     Erskink. 
cessful,  will  not  be  entitled  to  her  costs ;  but  once  the  money  is     jsbskisb. 
paid  to  her  the  respondent  will  never  recover  it,  although  he 
succeeds.     As  to  the  costs  of  the  application,  his  Honour  has 
made  it  a  rule  not  to  allow  costs  unless  a  demand  has  been  made 
before  the  application,  and  it  was  on  that  ground  that  he  refused 
them. 

The  Chief  Justice.  I  am  of  opinion  that  the  appeal  should 
be  sustained.  It  seems  that  the  petitioner,  the  wife  of  a  man 
who  is  apparently  in  a  good  position,  and  who  owns  carriages  and 
horses,  is  the  possessor  of  separate  estate  from  which  she  is 
receiving  twenty-five  shillings  a  week,  which  is  all  she  has  to 
live  on.  She  has  had  to  leave  her  home,  and  a  woman  in  her 
station  of  life  cannot  earn  her  own  living.  On  the  other  hand, 
I  think  it  clearly  appears  that  the  husband  is  in  a  position  to 
pay  both  his  own  and  his  wife's  costs.  It  is  quite  clear  from 
Belcher  v.  Bdclier  ( I ),  that,  when  a  wife  has  separate  property,  the 
Court  will  take  the  amount  of  it  into  consideration,  and  notwith- 
standing its  existence  may  make  an  order  against  the  husband, 
unless  the  property  of  the  wife  is  sufficient  both  for  her  own  support 
and  for  the  payment  of  her  costs.  In  that  case  the  husband  was  a 
captaininthe  navy,and  his  income  was  510{.a  year,the  wife  having 
an  income  of  2862.,  and  it  was  held  that,  although  the  wife  had 
suiScient  to  support  herself,  she  had  not  enough  to  pay  her  costs, 
and  the  husband  was  ordered  to  pay  them. 

Upon  the  facts  of  this  case,  I  think  it  is  clear  that  the  discre- 
tion of  the  Judge  below  has  been  exercised  erroneously,  and  that 
the  wife's  application  ought  to  have  been  granted.  As  to  the 
costs  of  the  application,  it  may  no  doubt  in  many  cases  be  desir- 
able to  enforce  the  rule  that  a  demand  shall  have  been  made 
before  applying  to  the  Court,  but  such  a  rule  cannot  be  enforced 
in  a  hard  and  fast  manner.  In  the  present  case  it  would  not 
have  been  the  least  use  to  make  a  demand.  For  these  reasons 
I  am  of  opinion  that  the  preliminary  objection  as  to  security 

(1)  1  Ctirt.  444. 
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^898.       taken  by  Mr.  Ralston  must  be  overruled,  and  that  the  appeal 
Ebskinb.     should  be  allowed  with  costs. 

V. 

KiNB.        Stephen,  J.    I  agree  upon  the  ground  that  the  position  of  the 
The  C.J.     husband  is  better  than  that  of  the  wife. 

Cohen,  J.  I  am  of  the  same  opinion.  It  is  laid  down  in 
AUen  V.  AUen  (1),  that  the  question  for  consideration,  in  such  a 
case  as  this,  is  whether  the  wife  has  sufficient  property  to  prevent 
the  order  being  made,  and  that  to  arrive  at  a  decision  the  rela- 
tive incomes  of  the  parties  must  be  taken  into  consideration. 
Here  the  husband  can  raise  money  upon  the  property  of  which 
he  has  the  fee  simple  in  possession,  whilst  the  wife  cannot  raise 
money  upon  her  life  estate,  except  perhaps,  if  she  is  a  good  life, 
by  a  policy  of  life  insurance  being  added  to  the  life  estate. 

Appeal  sustained.  401.  to  be  paid  by 
the  respondent  within  a  fortnight 
Appellant  to  have  h-er  costs  of  the 
application  and  of  this  appeal. 

Solicitor  for  the  petitioner :  Leivis  Levy, 
Solicitors  for  the  respondent :  Curtiss  &  Barry, 


(1)  [1894]  P.  134. 
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ACKVOWLSSGIISKT  —  Bee  Registration  of 
Deeds. 

IDXUriSTBATION  —  See  Probate   and    Ad- 

MIN19TILAT10N. 

ADVSRTISniO  RIGHTS — OretUion  of— Lease  or 
lieenae — See  Lease. 

AFFIDAVITS— fllee  Practice. 

ABBE8T— 5ee  District  Court — Prohibition. 

ATTACHKENT  OF  DEBTS  —  Lien— Attachment 
(^  money  due  on  ajudgmeM — See  Attorney. 

ATTO&VST  —  Attachment  qf  debts  —  Oamiahee 
order — Attcuihment  of  money  due  on  a  judgment 
— Attorney' 8  lien  for  costs,]  The  judgment 
creditor  attaohed  money  dne  from  the  garnishee 
to  the  judgment  debtor  under  a  judgment 
recovered  against  him,  and  the  garnishee  paid 
the  money  into  Court.  The  attorney  who  acted 
for  the  judgment  debtor  claimed  a  lien  on  the 
fund  for  costs  incurred  in  the  action  after  the 
order  for  attachment  had  been  made.  Held, 
that  though  the  attorney  'wonld  have  been 
entitled  to  a  lien  for  costs  properly  incurred,  as 
the  costs  were  improperly  and  erroneously  in- 
eurred,  he  had  no  lien,  vauohan  v.  Chenhall 
123 

BILL  OF  SALE — See  Bankruftct — Company. 

BAJTKEnPTCT— ^anJbnfp^cy  Act,  s.  4  (1)  (^)— 
Notice  of  suspension  of  payment — Bill  of  sale — 
Bankruptcy  Acts  Amendment  Act,  1896,  s,  33 — 
Bill  of  sale — Covenant  for  title — **  Party  or 
privy  to  act" — Notice  of  an  act  of  bankruptcy 
— Estoppel — Judgment  of  Bankruptcy  Court — 
Bankruptcy — Order  and  disposition — Postession 
qf  second  bUl  of  sale  Jiolder.]  A  debtor  in  the 
course  of  conversation  with  one  of  his  creditors 
Bsid,  **I  will  have  to  file.''  Held,  that  the 
creditor  had  notice  that  the  debtor  was  about 
to  suspend  payment  of  his  debts. 

Sect.  33  of  the  Bankruptcy  Act  Amendment 
Act,  1896,  is  not  retrospective,  and  does  not 
apply  to  bills  of  sale  given  before  the  passing  of 
the  Act. 


The  defendants  held  a  bill  of  sale  over  certain 
goods  of  G.  On  the  29th  December  they  had  notice 
that  G.  had  committed  an  act  of  bankruptcy. 
On  the  30th  December  they  seized  the  goods 
under  the  bill  of  sale.  On  the  4th  Januarv  they 
assigned  the  goods  absolutely  to  the  plamtifis. 
In  the  deed  of  assignment  they  covenanted  that 
they  had  not  been  *  *  party  or  privy  to  any  act " 
whereby  they  were  prevented  from  assigning 
the  goods  absolutely  to  the  plaintiffs.  On  the 
13th  'January  G.  became  bankrupt,  and  the  goods 
were  subsequently  claimed  by  G.'s  official 
assignee.  Meldy  that  the  defendants  having 
notice  of  the  act  of  bankruptcy,  were  party  or 
privy  to  an  act  whereby  they  were  prevented 
from  assigning  the  goods,  and  had  therefore 
committed  a  breach  of  the  covenant. 

^  The  defendants  assigned  to  the  plaintiffs  the 
goods  comprised  in  a  bill  of  sale  given  by  G.  to 
them.  These  goods  were  claimed  by  the  official 
assignee  of  G.^  estate,  and  on  a  motion  under 
s.  130  of  the  Bankruptcy  Act,  1887,  the  plaintiffs 
(in  which  they  set  up  the  title  to  the  goods 
through  the  defendants)  were  ordered  to  pay  the 
value  of  them  to  the  official  assignee.  Jkeld, 
that  the  judgment  of  the  Bankruptcy  Court  did 
not  prevent  the  defendants  from  setting  up 
that  they  had  a  good  title  to  the  goods,  when 
they  transferred  them  to  the  plaintiffs  in  an 
action  brought  by  the  plaintiffs  against  them 
for  breach  of  the  covenant  for  title,  inasmuch 
as  they  were  not  parties  to  the  bankruptcy 
proceedings. 

G.  gave  a  bill  of  sale  over  certain  goods 
to  the  defendants,  and  subsequently  gave  a 
second  bill  of  sale  over  the  same  ffoods  to  the 
plaintiffs.  The  defendants  seizecT  the  goods 
with  notice  of  an  available  act  of  bankruptcy 
committed  by  G. ,  and  afterwards  assigned  the 
goods  to  the  plaintiffiB.  In  an  action  brought 
by  the  plaintiffs  ajiainst  the  defendants  for 
breach  of  covenant  for  title,  the  defendants  in 
order  to  shew  that  the  goods  were  not  in  the 
order  and  disposition  of  the  bankrupt  when  they 
had  notice  of  the  act  of  bankruptcy,  souaht  to 
give  in  evidence  the  plaintiffs'  bill  of  sale  and 
to  give  evidence  that  at  that  time  the  ffoods 
were  not  in  the  order  and  disposition  of  the 
bankrupt,  because  the  plaintiffs  had  previously 
seized  under  their  bill  of  sale  without  notice 
of  an  available  act  of  bankruptcy,  and  this 
evidence  was  rejected.  Held,  that  Uie  evidence 
should  have  been  admitted.  The  possession  of 
a  second  bill  of  sale  holder  who  seizes  without 
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notice  of  an  available  act  of  bankruptcy  may 
enure  for  the  benefit  of  the  first  bill  of  sale 
holder.    Drnham  v.  Foley      -        •        -    414 

a. Bankruptcy  Act,  1887  (61  Vic.  No,  19), 

8,  4{2) ;  R,  SO^-BeaaonMe  and  probable  cause 
— Motive — Ahu8e  of  process  oj  the  Court — Bank- 
ruptcy notice.]  Proceedings  which  are  an  abase 
of  the  process  of  the  Conrt  are  instituted  '*with' 
out  reasonable  and  probable  cause/'  but  the 
mere  motive  with  which  such  proceedings  are  in- 
stituted, not  amounting  to  fraud,  will  not  make 
them  an  abuse  of  the  process  of  the  Court ;  it 
must  be  shewn  that  in  the  circumstances  the 
remedy  sought  would  be  unsuitable. 

Rule  80  (which  is  the  same  as  Rule  51  of  the 
Qeneral  Rules  t>f  1887)  enabling  a  Judge  to  declare 
that  no  act  of  bankruptcy  has  been  committed, 
is  ultra  vires. 

The  decision  of  the  Registrar  on  a  bank- 
ruptcy petition  does  not  constitute  res  judi- 
cata with  respect  to  the  sufficiency  of  the 
petitioning;  creditor's  debt,  and  his  reasons  for 
such  decision  are  immaterial  upon  any  issue  as 
to  the  same.  King  v.  Henderson  (18  N.S.W. 
L.R.  1)  affirmed  ;  In  re  Vitoria  ([1894]  2  Q.B. 
387  ;  1  Man.  236).    Kino  v.  Hbndebson  -    284 

3. — Act  of  bankruptcy — Notice  of  suspension.] 
Sub-s.  1  [h)  of  s.  4  contemplates  the  case  of  a 
debtor  dealing  with  his  creditors  as  a  body. 
To  constitute  an  act  of  bankruptcy  under  that 
sub-section,  a  mere  declaration  of  insolvency  is 
not  enough,  unless  it  be  accompanied  by  some 
words  from  which  the  intention  of  the  debtor 
as  to  the  future  conduct  of  his  business  can  be 
gleaned.     Be  Bbadt  -  -    B.  &  P.        6 

4. — Intent  to  defecU  or  delay  creditors — Sale  by 
bankrupt —  Bona  fide  advance.]  *^  Bona  fde 
in  B.  18,  sub-s.  («),  of  the  Bankruptcy  Act 
Amendment  Act,  1896,  means  in  ffood  faith 
towards  the  other  creditors  of  the  bankrupt.  A 
bankrupt  with  intent  to  defeat  or  delay  certain 
of  his  creditors,  sold  his  property  to  one  of  his 
creditors  in  consideration  of  153^.,  of  which  522. 
were  a  past  debt.  The  purchaser  at  the  time  of 
the  transaction  knew  of,  and  was  a  party  to  the 
carrying  out  of  the  bankrupt's  intention.  Held, 
that  the  transaction  was  void  within  the  mean- 
ing of  s.  17  of  the  Bankruptcy  Act  Amendment 
Act,  1896,  and  that  the  payment  of  the  lOU. 
was  not  bona  fide  within  the  meaning  of  s.  18, 
sub-s.  («),  of  the  Bankruptcy  Act  Amendment 
Act.     Be  MooNKY      -        -        -    B.  &  P.      12 

5. — Awnulment  ot  sequestration  order — Pay^ 
ment  in  full.  ]  Payment  in  full  in  s.  43  of  the 
Bankruptcy  Act  means  payment  of  twenty 
shillings  in  the  £.  Be  Taylor,  Ex  parte  Ta ylo  r 
B.  &P.      31 

6. — Property — Sequestration  of  estate  of  un- 
discharged bankrupt— Right  of  official  avngnee  to 
impeach  transaction  by  bankrupt — Trustee — 
Costs.]  An  undischarged  bankrupt  acquired 
assets,  and  voluntarily  assigned  them  to  his  wife. 
His  estate  was  shortly  afterwards  attain  seques- 
trated.   Held,  that  the  official  assignee  in  the 


second  bankruptcy  was  entitled  to  reconr 
the  assets  so  assigned.  A  trustee  of  money 
claimed  by  two  other  persons  was  not  allov^ 
his  costs  of  proceedings  taken  to  recover  the 
money,  notwithstanding  that  he  had  entered  so 
appearance  submitting,  where  the  tnutee 
unduly  assisted  one  of  the  persons  claiming  the 
money.    Be  Hayes  -  -      B.  &  P.     S7 

7. — Property — Personal  injury — UnMii^td 
judgment  at  date  of  sequestration  order.]  In 
1892,  A.  recovered  a  judgment  in  a  District 
Court  action  for  assault.  In  August,  1898,  the 
estate  of  A.  was  sequestrated.  In  September 
the  amount  of  the  judgment  was  paid  into  the 
District  0>urt.  Hdd,  that  the  judgment  debt 
passed  to  A.*s  official  assignee.  Be  Aulex 
•         ---•--      B.  &  P.      44 

8. — Costs  of  unsuccessful  motion  to  set  atidt 
sale  by  bankrupt.]  On  application  by  an  oflScisl 
assignee  to  set  aside  a  sale  made  by  the  bank- 
rupt as  fraudulent  under  the  statute  13  Elis.,  c. 
5,  Held,  that  the  official  assignee,  though  un- 
successful, ought  not,  under  the  circuinatanoes, 
to  be  ordered  to  pay  the  costs  of  the  applioation, 
notwithstanding  that  examinations  of  varioni 
witnesses,  including  the  parties  to  the  sale,  had 
been  held  under  s.  30  of  the  Bankruptcy  Act, 
and  that  the  official  assignee  had  not  been  mis- 
led by  the  evidence  given  on  snch  examinatioD. 
Be  Walters    -  -        -      B.  A  P.       1 

9. — Creditor's  petition— Objections  to  validity 
of  bankruptcy  notice.]  Rule  95  of  the  Bank- 
ruptcy Rules  of  1896,  which  provides  that  whers 
the  act  of  bankruptcy  relied  on  in  a  creditor*! 
petition  is  non-oompliance  with  a  bankruptcy 
notice,  no  objection  to  snch  bankruptcy  notioe 
shall  be  entertained  at  the  hearing  of  the 
petition  if  such  objection  oonld  reasonably  hare 
been  taken  before  the  expiration  of  the  time 
specified  in  the  endorsement  on  the  bankmptcy 
notice  for  that  purpose  is  intra  vires.  Be  Kelly, 
Ex  parte  CALBDONLiN  Coal  Co.  -  B.  &  P.     U 

10--Creditor's  petUion—  DomicH^Proof  of 
judgment.]  A  creditor's  petition  was  presented 
against  the  debtor  resident  at  Perth,  West 
Australia,  and  described  in  the  petition  as  'Hate 
of  Sydney,  but  at  present  ot  Perth."  The 
alleged  act  of  bankruptcy  was  non-oompliaoce 
with  a  bankruptoynotice  served  on  the  debtor*! 
attorney  here,  W.,  under  an  order  granting 
leave  to  effect  service  out  of  the  jurisdictioa, 
and  substituted  service  on  W.  Certain  objec- 
tions to  the  making  of  the  sequestration  order 
were  taken  on  the  hearing  of  the  petition,  hut 
no  objection  was  taken  that  the  Court  had  no 
power  to  order  service  of  the  bankruptcy  notice 
out  of  the  jurisdiction.  Held,  on  appeal  (affirm* 
ing  the  decision  of  Henry,  R.),  that  in  the 
ataence  of  evidence  to  the  contrary  there  waa, 
from  the  statutory  affidavit  verifying  the  peti- 
tion and  the  order  granting  leave  to  serve  ^e 
bankruptcy  notice  out  of  the  jurisdiction  warn- 
cient  evidence  of  domicil  in  New  South  Walei- 
and  that  the  order  sequestrating  the  estate  of 
the  debtor  was  rightly  made.  Be  Kbbu  ;  oX 
parte  Simpson  -        -        -        -      R  &  P.     '• 
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11. — Indemnifying  creditors — AdtarUage  over 
■others, }  The  Judge  hae  power  under  8.  10  of 
the  Bankruptcy  Act  Amendment  Act,  1896,  to 
•order  that  the  whole  amount  recovered  by  an 
official  assiffnee  be  distributed  amongst  the 
creditors  wno  have  indemnified  the  official 
asugnee  against  the  costs  of  the  litigation 
whereby  the  assets  were  recovered.  Be 
Brisrlky  -        -        B.  &  P.      25 

12. — CerlificcUe  of  discharge — Application  for 
— Bight  ofojidal  assignee  to  appear — Practice,] 
Upon  an  application  to  review  the  refusal  of  the 
Registrar  to  grant  a  certificate  of  discharge,  it 
is  the  duty  of  the  official  assignee  to  appear 
where  creditors  are  not  otherwise  represented. 
In  re  Heed,  Bowen  A  Co,  (3  Morr.  90)  discussed. 
Though  the  Court  has  upon  such  application  full 
power  to  consider  questions  of  fact,  as  being  a 
re- hearing,  it  will  not  lightly  interfere  with  the 
discretion  of  the  Registrar.  Be  Ooldatein  (4 
B.C.  18)  followed.    Be  Rush,  Ex  parte  Rush 

-      B.  &  P.      65 

18 — Witness — Examination  of—BepreseTdaZion 
hy  solicitor  or  counsel — Prevaricaiion — EvaMon — 
CommiitcU  oj  witness  —  Several  committals — 
TetTn  oj  imprisonment —  Practice.  ]  A  witness  su  m- 
moned  for  examination,  under  s.  30  of  the  Bank- 
ruptcy Act,  1898,  is  not  entitled  as  a  matter  of 
absolute  right  to  be  represented  on  such  exami- 
nation by  either  solicitor  or  counsel.  Prevari- 
cation and  evasion,  as  dealt  with  in  s.  31  of  the 
Act,  are  not  contempts  of  Court,  but  special 
statutory  offences  created  by  the  section.  A 
witness  may  be  committed  for  prevarication  or 
evasion  at  any  time  during  the  course  of  his 
examination  under  s.  30  for  any  term  not 
exceeding  14  days,  and  the  committal  may  be 
repeated  in  the  case  of  the  same  witness  from 
time  to  time.  Be  Hortok  ;  Ex  parte  Wilson 
B.  &  P.      50 

dVIX  SEBVICE — See  Public  Service. 


CLTTB — Personal  liability  of  members — Batifica- 
tion — Principal  and  agent — ContribtUion — Lia- 
bility qf  members  to  indiemnify  trustee  for  liabi' 
litiea  incurred  in  excess  of  their  authority — Class 
suit — Form  of  decree — Costs.]  A  person,  joining 
a  club,  paying  subscriptions,  and  uaine  the  club 
premises,  does  not  thereby  become  liable  on 
previous  contracts  of  the  committee.  At  a 
meeting  of  a  club  held  in  December  at  which  a 
quorum  was  not  present,  the  meeting  purported 
to  pass  a  resolution  appointing  trustees  and 
empowering  them  to  lease  premises  on  behalf  of 
the  club.  At  the  following  meeting  of  the  club 
in  January,  which  was  duly  convened  and  held, 
the  minutes  of  the  December  meeting  were  read 
and  confirmed.  The  trustees,  in  their  own 
names,  entered  into  a  ten  years'  lease  of  pre- 
mises for  the  club,  which  was  shortly  afterwards 
disBolved.  Heldj  that  the  members  present  at 
the  January  meeting  were  bound  to  indemnify 
the  trustees  against  their  liability  under  the 
lease,  but  that  existing  members  who  were  not 
present  were  not  so  bound  in  the  absence  of 
conduct  amounting  to  ratification ;  ratification 


was  Implied  by  members  who  knew  of  the  exis- 
tence of  the  lease,  and  discussed  the  indemnifi- 
cation of  the  trustees  and  the  disposal  of  the 
lease,  and  generally  treated  the  lease  as  an 
asset  of  the  club.  Perpetual  Trustee  Co.  v., 
A'Beckett Eq.     177 

COAL  MnrES  SEGULATION  ACT,  1896  (60 
Vic.  No,  12),  ss.  38,  40 — Miner's  toages — 
Payment  by  weight — Actual  loeight  —  Average 
weight,]  Sect.  38  of  the  Coal  Mines  Regulation 
Act,  1896,  provides  that  miners  who  are  paid 
by  weight  shall  be  paid  according  to  the  actuid 
weight  of  mineral  gotten  by  them,  and  such 
mineral  shall  be  truly  weighed  as  near  to  the 
pit  mouth  as  practicable.  Held^  that  all  the 
mineral  must  oe  weighed,  and  that  it  is  an 
offence  to  weigh  a  limited  number  of  skips  and 
arrive  at  the  gross  amount  by  averaginff,  even 
though  the  weighing  machinery  of  the  mme,  by 
continuous  use,  is  not  capable  of  weighing  the 
whole  output.    Dixon  v,  Kooers     -        -      83 

COMPANIES  —  Co97ipante«  Act  (37  Vic,  No, 
19),  s,  68  (2)  —  Contract  —  Formalities-^eal— 
Managing  director  —  Implied  authority  to  con- 
trol on  behalf  of  company — Part  performance,] 
The  plaintiffs,  by  what  purported  to  be  a  deed 
under  the  Leases  Facilitation  Act,  let  certain 
premises  to  the  defendants,  a  trading  corpora- 
tion, on  whose  behalf  the  lease  was  signed  by  their 
managing  director,  but  without  affixing  to  it  the 
seal  of  the  company.  The  defendants  entered 
under  the  lease  and  paid  rent  for  part  of  the 
term,  but  ceased  to  occupy  before  it  expired, 
and,  in  answer  to  an  action  on  the  covenant  for 
the  rent  due  for  the  remainder  of  the  term,  set 
up  that  the  lease  was  not  sealed  with  the  com- 
pany's seal,  or  signed  by  two  directors  as 
required  by  the  articles  of  association.  Held, 
that  since,  under  the  articles  of  association,  the 
directors  had  power  to  take  a  lease,  and  to 
delegate  their  powers  to  the  managing  director, 
who,  in  fact,  signed  it,  the  plaintiff  was  entitled 
to  assume  that  the  managing  director  had  the 
authority  of  the  company  to  sign  it,  and  that 
the  lease  was  binding  on  the  company.  Plomlkt 
V.  Steakes 215 

3. Scheme  of  arrangemejU—Distinct  class — 

Separate  meetings  —  Joint  Stock  Companies 
Arrangement  Act,  1891  (56  Vic,  No,  9), ».  3 — 
Principles.]  In  an  action  by  a  company  against 
a  member  for  calls,  the  defendant  set  up  a 
special  agreement  with  the  company  that  his 
calls  were  to  be  paid  out  of  deposits  with  the 
company;  to  this  the  company  replied  that  a 
scheme  of  arrangement  between  the  company 
and  its  depositors  had  been  duly  sanctioned  ; 
the  defendant  rejoined  that  there  was  no 
separate  meeting  held  of  depositors  who  had  a 
special  agreement  as  to  calls  :  to  this  the  plain- 
tiff company  demurred.  Held,  by  the  Court 
(G.  B.  Simpson,  J.,  disseniiente),  that  the  mere 
fact  of  there  being  no  such  separate  meeting,  no 
prejudice  to  the  defendant  being  alleged  or 
proved,  was  not  a  fatal  objection  to  the  scheme 
sanctioned  ;  in  any  case  the  point  should  have 
been  raised  before  the  Judge  who  sanctioned  the 
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Bcheme.  In  re  Madras  Irrigation  and  Canal 
C<ympany  (W.N.  [1881]  172) ;  In  rt  Alabama, 
&c.,  Gtympany  (L189I]  1  Ch.  213);  In  re  English, 
Scottish  and  AtiAtndian  Chartered  Bank  ([1893] 
3  Ch.  385  j ;  Metropolitan  Mutval  Permanent, 
dec,y  Association  (8  B.C.  11),  discassed  aud 
applied  ;  Sovereign  Lije  Assurance  Company  v. 
Dodd  ([1892]  2  Q.B.  573)  distinguUhed.  Per 
G.  B.  Simpson,  J.  The  depositors  with  the 
special  agreement  are  in  a  distinct  class  from 
the  ordinary  depositors,  and  the  fact  of  no 
separate  meeting  liaving  been  held  is  fatal  to  the 
scheme.  The  case  is  governed  by  Sovereign  Life 
Assurance  Company  v.  Dodd  ([1892]  2  Q.B.  573). 

EXOKLSIOR  L.  I.  AND  B.  Co.  AND  BaNK,  LtD.  V. 

Phklan 59 

8. Companies  Act,  1874  (37  Vic.  No,  19), 

ss,  33,  57 —  Paid  up  ihares  —  Rectification  of 
register — Shares  for  which  the  memorandum  of 
association  has  been  submitted  —  Practice.]  A 
company  went  into  liquidation  for  the  purpose 
of  transferring  its  business  to  a  new  company 
formed  for  the  purpose.  Immediately  after  the 
formation  of  the  new  company,  a  contract  was 
entered  into  between  the  new  company  and  the 
liquidator  of  the  old  company  as  trustees  for  the 
members  of  the  old  company,  but  shares  in  the 
new  company  were  allotted  without  this  con- 
tract being  registered.  Upon  motion  to  rectify 
the  register  of  the  new  company  by  striking  out 
the  names  of  all  the  allottees  of  shares  allotted 
to  the  members  of  the  old  company,  and  for  a 
re-allotment  of  shares  after  the  due  registration 
of  the  contract — Held,  that  no  order  could  be 
made  in  respect  of  the  shares  for  which  the 
memorandnm  had  been  subscribed.  In  re 
Bbkrima  District,  &c.,  Co.  •    Eq.    36 

• 

4. Debenture  issued  by  English  company — 

Begistration  as  bill  of  sale.  ]  A  debenture  issued 
by  an  English  company  is  valid  in  this  colony 
without  the  necessity  of  registration  in  the 
colony  as  a  bill  of  sale.  Braithwaitb  v. 
McArthur,  Ltd.      ....    Eq.    168 

5. No    Liability  Mining  Companies  Act, 

1896  (60  Vic.  No.  16),  ».  ^—Trustee  Act  (17 
Vic.  No,  4),  s.  6 — Rectification  of  register — 
Equitable  owners  of  shares,  rights  of]  A  trans- 
feree of  shares  of  a  company,  until  such  transfer 
has  been  registered,  is  merely  equitable  owner 
of  the  shares,  and,  as  such,  liable  to  be  post- 
poned to  those  having  prior  equities.  Under  a 
partnership  agreement  O.  became  entitled  to 
certain  shares,  which  stood  in  his  partner's  name 
A  doubt  arose  as  lo  the  number  of  shares  to 
which  G.  was  entitled,  and  a  suit  was  brought 
by  him  on  February  15th,  1897,  to  ascertain  his 
rights,  and  a  decree  was  pronounced  on  August 
27th,  1897.  In  March  and  November,  1897, 
transfers  of  the  shares  to  which  G.  had  been 
declared  entitled,  were  executed  by  G.'s  partner 
to  C.  and  R.  respectively,  and  lodged  by  them 
with  the  company  for  registration.  Held,  that 
G.'s  partner  being  a  constructive  trustee  for  G., 
it  was  no  negligence  in  G.  to  allow  the  shares  to 
remain  in  his  name,  and  that  G.'s  equity  being 
prior  in  date  prevailed  over  that  of  C.  and  R. 


Shropshire  Union  Railway  Co.  v.  The  Qwaeh 
applied.    In  re  Mount  David  G.  M.  Co.  Eq.  91^ 

6. Reconstrvded  Companies  Act,  1894(57 

Vic,  No,  25),  s.  7.]  The  provisions  of  the  Recon- 
structed Companies  Act,  1894,  will  only  be 
extended  to  companies  reconstmctlng  dnrinc 
such  a  financial  crisia  as  existed  in  1893  and 
1894,  and  requiring  assistance  in  the  public 
interest.     In  re  Thk  Collabot  Co.       Eq.    210 

CONTEMPT  OF  COVVr  —  Publication  cedcu- 
lated  to  pr^udice  the  fair  trial  of  an  adibii.] 
The  plaintiff  commenced  an  action  against  the 
defendant  to  recover  damages  for  an  alleged 
libel  published  in  the  defendant's  newspaper. 
After  the  writ  had  been  issued  the  defendant 
published  an  article  in  which  it  was  stated  that 
an  action  had  been  commenced  against  him,  etc, 
and  then  followed  this  passai^e,  **  meanwhile 
Truth,**  the  defendant's  newspaper,  '*is  pre- 
paring to  do  its  duty  by  this  Jay  Pay  Tav 
Jackanapes,"  the  plaintiff,  '*and  his  personal^ 
political,  social,  and  philanthropic  career,  in 
such  a  manner  as  to  facilitate  the  taak  of  a 
Judge  and  jury  in  estimating  the  real  damsge 
done  to  the  true  character  of  snch  a  man." 
Held,  that  the  article  was  calculated  to  inta- 
fere  with  the  due  administration  of  justice,  and» 
therefore,  amounted  to  a  contempt  of  Court. 
Ex  parte  Caulfield,  In  re  Norton  -        •    lit 

2. Practice — Affidavits — Civil  or  criminal 

proceedings.    See  Practicb. 

8. Committal  of  witness.    See  Bankbuftct. 

C0irTEACT~6^to/u^«  of  Frauds,  s.  4.]  The 
plaintiff,  being  about  to  tender  for  the  supply 
of  coal  to  the  Harbours  and  Rivers  Department 
for  18  months,  saw  the  defendants'  manager, 
and  had  certain  conversations  with  him  as  to 
the  price  they  would  supply  him  with  coal  in 
the  event  of  his  being  the  successful  tenderer ; 
and  the  following  letter  was  written  to  him,  "I 
beg  to  confirm  verbal  arrangements  made  with 
reference  to  the  prices  for  the  contract  to  the 
Harbours  and  Rivers  Department,"  and  then 
followed  the  prices.  The  plaintiff  was  the  snc- 
ce'Mful  tenderer,  and  entered  into  a  contact 
with  the  department  to  supply  such  coal  as 
should  be  required  up  to  6, 500  tons.  But  under 
that  contract  the  department  was  not  bound  to 
take  any  quantity  of  coal  from  the  plaintiff. 
The  plaintiff  brought  an  action  for  breach  of 
contract  against  the  defendants,  alleging  that 
t^ey  had  entered  into  an  agreement  to  supply 
him  with  coal  for  the  .purpose  of  his  carrying 
nut  his  contract  with  the  department.  The 
defendants  pleaded  the  Statute  of  Frauds. 
Held,  that  the  letter  above  referred  to,  eTen 
when  read  with  the  contract  between  the  plain- 
tiff and  the  department^  did  not  contain  a 
promise  to  supply  the  coal  he  might  require  to 
tulfil  that  contract.  Kellt  v,  Caledosiak 
Coal  CJo. 1 

2. Written  contract — Parol  evidence — Com- 

dition  to  suspend  operation — Performance  ofcea- 
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-aideraiion.]  The  plaintiffs  and  defendants  were 
owners  of  different  collieries,  and  the  defendants 
agreed  in  writing  to  pay  the  plaintiffs  5002.  if 
tbev  would  tender  at  a  certain  price  for  a  certain 
<coal  contract.  The  plaintiffs  tendered  at  the 
price  agreed  upon,  thereby  performing  their 
part  of  the  agreement,  and  sued  the  defendants 
for  the  5001,  Defendants  pleaded  a  contempo- 
xaneouB  agreement  that  the  contract  was  not  to 
take  effect  unless  the  defendants'  tender  was 
accepted,  whereas  it  had  been  rejected.  The 
agreement  pleaded  not  being  in  writing — Held, 
that  evidence  in  support  of  it  was  inadmissible. 
Joseph  v,  Brioos 80 

3 Construction  —  Latent  ambiguity  —  Ex- 

trinsie  evidence  J]  In  an  action  by  the  plaintiff, 
who  was  a  railway  engineer,  to  reoover  com- 
mission alleged  to  be  due  on  the  construction 
of  a  railway  line  for  the  defendants,  he  put 
in  evidence  a  letter  which  contained  the  follow- 
ing passage: —  "Provided  that  I  should  be 
allowed  another  1^  per  cent,  on  the  estimate 
of  36,000^.,  in  the  event  of  my  being  able  to 
rednoe  the  total  cost  of  the  works  below  30,0002." 
The  defendants  tendered  evidence,  which  was 
admitted,  to  shew  that  in  the  85,0002.  mentioned 
in  the  letter  there  was  included  not  only  the 
•cost  of  construction,  but  also  the  cost  of  the 
land  and  the  engineer's  fees,  and  it  was 
admitted  that  if  those  stuns  were  included  the 
"cost  of  the  works"  was  not  reduced  below 
30,0002.  Held,  that  the  evidence  should  have 
been  rejected.  The  words  *  *  cost  of  the  works  " 
oonld  not  with  legal  certainty  be  applicable  to 
both  the  total  cost  of  the  works  and  also  to  the 
total  cost  of  the  works  plus  the  cost  of  the 
land  and  the  engineer's  fees,  and  unless  the 
words  were  applicable  to  both,  extrinsic  evi- 
dence could  not  be  adduced  to  shew  that  the 
latter  was  the  intention  of  the  contracting 
parties,  and  not  the  former.  Simpson  v.  Bank 
OF  New  Zealand 897 

4. By  company.    See  CoifPANiEa. 

COSTS — TaxcUion— Scales  of  cofits — Certijicate 
Jbr  costs— 20  Vic.  No.  8,  s.  3—JReg.  Oen.  of  Olh 
8€ptemberjlS72— District  Courts  Act,  s  101.] 
When  granting  a  certificate  for  costs  under  s. 
101  of  the  District  Courts  Act,  a  Judge  has  no 
power  to  direct  that  the  costs  shall  be  taxed 
vpon  any  particular  one  of  the  scales  provided 
by  the  Kee.  Gen.  of  the  6th  September,  1872. 
Rule  4  of  those  rules  is  ultra  vires  of  20  Vic.  No. 
S,  s.  3.  If  the  Judse  certifies  for  costs,  it 
becomes  the  duty  of  the  taxing  officer  to  tax 
under  the  scsle  indicated  by  s.  3  of  20  Vic.  No. 
8.  having  regard  to  the  amount  sued  for,  or  the 
valne  of  the  matter  sought  to  be  recovered.  A 
J'udge  has  no  power  to  grant  a  certificate  for 
costs  upon  terms,  or  to  assess  the  costs  except 
by  consent.  'Dowlino  v.  Burt.       -        -      56 

CUHIVAL  LAW — Evidence — Dyifig  declaration 
— Evidence  of  the  commission  of  other  crimes.'] 
A  dying  declaration  reduced  into  writing  and 
signed  is  admissible  in  evidence.     On  the  trial 


of  a  prisoner  for  manslaughter,  death  being 
caused  by  the  use  of  instruments  for  the  purpose 
of  procuring  abortion,  evidence  that  on  a  former 
occasion  the  prisoner  had  procured  abortion  on 
the  deceased  is  admissible.  After  a  witness  has 
been  cross-examined  by  the  counsel  for  the 
prisoner,  the  Judge  may  allow  questions  to  be 
put  to  such  witness  by  the  Crown  which  do  not 
arise  out  of  such  cross-examination.  R.  v, 
Wallace  (Cleave)    .....    155 

2. Indecent  assault — Evidence — Direction  oj 

Judge — Point  appearing  in  case  stated,  though 
not  taken  in  the  Court  below.]  An  assault  com- 
mitted with  an  indecent  motive  is'  not  an 
indecent  assault.  The  prisoner  used  indecent 
language  to  a  woman  and  shortly  afterwards 
assaulted  her.  Held,  (per  The  Chief  Justice 
and  G.  B.  Simpson,  J. ),  not  an  indecent  assault. 
Qucere  {per  Cohen,  J.},  whether  an  assault 
accompanied  with  indecent  language  is  not  an 
indecent  assault?  A  point  not  taken  in  the 
Court  below,  if  it  appear  in  the  case  stated,  can 
be  entertained  by  the  Full  Court.  R.  v. 
CULOAN 166 

8. Crimincd  Law  Amendment  Act,  s,  46 — 

Abduction — Taking  away  or  detaining  girl  under 
21  —  Possession  —  Lawful  charge — Jttaster  and 
servant — Parental  right  oj  custody.  ]  A  girl,  over 
16  and  under  21,  was,  with  her  mother's  con- 
sent, engaged  by  the  prisoner  as  his  servant. 
The  mother,  becomiog  aware  that  the  prisoner 
had  seduced  her  daughter,  applied  to  the  Court 
for  a  writ  of  habeas  corpus,  which  the  Court 
refused  to  grant  since  the  girl  stated  that  she 
desired  to  continue  living  with  the  prisoner  as 
his  mistress.  After  the  decision  of  the  Court 
was  pronounced  the  prisoner  went  to  one  of  the 
•ante-rooms  of  the  Court  where  the  mother  and 
daughter  were  together,  and  called  to  the  girl  to 
come  away.  She  left  her  mother  and  ran  to  the 
prisoner,  and  notwithstanding  the  expostula- 
tions of  the  mother  they  went  away  together. 
Held,  that  the  prisoner  was  rightly  convicted, 
under  s.  46  of  the  Criminal  Law  Amendment 
Act,  of  detaining  the  girl  against  the  wiil^  of  the 
person  having  lawful  charge  of  her  with  intent, 
(kc. ;  and,  per  The  Chief  Justice,  that  he  was 
rightly  convicted  of  taking  her  away  under  the 
same  section.  The  father,  and  after  his  death 
the  mother,  has  the  right  to  the  custody  and 
control  of  his  child  until  the  age  of  21.  This 
right  is  assumed  by  s.  46  of  the  Criminal  Law 
Amendment  Act  with  regard  to  female  children, 
and  is  not  affected  by  the  fact  that  the  Court 
cannot  grant  a  writ  oiheabeas  corpus  in  the  case 
of  a  bov  over  14  or  of  a  girl  over  16  unless  he  or 
she  is  detained  against  his  or  her  own  will.  The 
parent  of  a  girl  under  21  who  has  been,  or  is 
in  danger  of  being,  seduced  by  her  employer 
may  immediately  terminate  the  contract  of 
service,  and  demand  the  custody  of  his  child. 
Reoin'a  w.  Pkior       .        -        •        •        •    889 

4. Special  case — Error  on  the  record — Jury 

improperly  sworn.]  On  the  trial  of  a  prisoner 
one  of  the  jurymen  was  taken  ill  and  the  remain- 
ing jurymen  were  discharged  but  did  not  leave 
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the  box.  Another  juryuian  was  then  called  and 
sworn,  bat  the  other  eleven  jnrymen  were  not 
re-8worn.  Held^  the  point  could  not  be  raised 
by  special  case  under  s.  422  of  the  Criminal  I^w 
Amendment  Act,  but  should  have  been  raised 
by  way  of  error  on  the  record.  Held,  on  a 
motion  to  reverse  the  judgment  for  error  on 
the  record,  that  the  remainin^i;  eleven  jurymen 
should  have  been  re-sworn,  and,  therefore,  the 
trial  had  taken  place  before  an  improperly  con- 
stituted tribunal,  and  judgment  was  reversed. 
Semble,  that  the  prisoner  could  not  consent  to 
being  tried  by  a  jury  which  had  not  been 
properly  sworn.    R.  v.  Short        -        •        885 

6. Perjury  —  Judidai  proceedings  —  En- 

quiry  before  Court  of  Petty  Sessions — Indictable 
offence,]  A  proceeding  before  a  Court  of  Petty 
Sessions  to  commit  a  prisoner  to  take  his  trial 
for  an  indictable  offence  is  a  judicial  proceeding, 
and,  therefore,  any  person  endeavouring  to  per- 
suade another  to  make  a  false  statement  on  oath 
before  such  Court  may  be  convicted  under  s.  296 
of  the  Criminal  Law  Amendment  Act.  R.  v. 
Kermond 892 


CROWV  LlLRDB—Crovm  Lands  Act  of  1884,  s, 
20 — Crown  Lands  Act  of  1896,  «.  59 — R^ereTice 
by  Minister — *'  Bights,  interests,  or  revenues  of 
tne  Crovm."]  The  Minister  referred  a  question 
of  forfeiture  to  the  Land  Board,  under  s.  20  of 
the  Crown  Lands  Act  of  1884,  and  the  Board 
decided  against  the  Crown,  and  there  was  no 
appeal  against  its  decision.  Subsequently  he 
referred  the  Board's  decision  to  the  Land 
Appeal  Court,  purporting  to  act  under  s.  59  of 
the  Crown  Lands  Act  of  1895.  Held,  that  the 
decision  being  by  s.  20  final,  he  had  no  power 
to  refer  it  under  s.  59.  Under  s.  59,  the 
Minister  may  refer  to  the  Land  Appeal  Court 
any  decision  of  a  Land  Board  ''whereby  the 
rights,  interests,  or  revenues  of  the  Crown  may 
have  been  affected."  The  Board  having  given 
a  decision  on  the  question  of  the  forfeiture  of  a 
selection,  held  that  its  decision  did  not  affect 
the  "rights,  interests,  or  revenues"  of  the 
Crown  within  the  meaning  of  those  words  in 
that  section.  Minister  for  Lands  v.  Chap- 
man     9 

3. Crown  Lands  Act  of  1889, «.  39 — Crown 

Lands  Act  of  1895,  ss.  11,  47 — Conditional 
purchase.]  Under  s.  11  of  the  Crown  Lands 
Act  of  1895,  a  person  cannot  apply  for  an 
additional  conditional  purchase  of  land  which  is 
not  otherwise  open  for  conditional  purchase. 
That  section  does  not  give  an  applicant  for  an 
additional  conditional  purchase  a  preferent 
right  as  against  an  applicant  for  a  settlement 
lease.  A  reservation  made  by  notification 
under  s.  39  of  the  Crown  Lands  Act  of  1889, 
which  '*  temporarily  reserved  and  exempted 
from  sale  or  lease  other  than  settlement  lease  " 
certain  land ;  held,  a  good  reservation. 
Minister  for  Lands  v.  Nelson  -    17 

3. Crown  Lands  Act  of  1884,  ss,  20,  26 

— Crown  Lands  Act  of  1889,  s,  13— Conditional 
purchase — Bona  fides—Form  of  declaration  of 


apjilicant.]  Although  the  question,  whether 
the  applicant  for  a  conditional  purchase  has 
applied  for  the  land  solely  for  his  own  use  and 
benefit,  is  determined  by  the  Local  Land  Board 
on  the  confirmation  of  the  application,  that  does 
not  prevent  the  Minister  afterwards  referring 
that  question  again  to  the  Land  Board.  The 
form  of  declaration  by  the  applicant  for  a  con- 
ditional purchase  (Form  8)  prescribed  by  the 
Regulations  of  the  2nd  December,  1889,  which 
requires  an  answer  to  the  question  '*do  you. 
intend  to  use  the  land  now  applied  for  solely  for 
your  own  use  and  benefit  ?  "  is  not  «//m  vires. 
Ex  parte  Harper ISS 

4. Crown  Lands  Act  o/1895,  «.  59— J?«/€r- 

ence  by  the  Minister — Jurisdiction  of  the  Land 
Appeal  Court,]  The  Local  Land  Bcuird  decided 
that  certain  improvements  on  land  which  had 
been  withdrawn  from  a  pastoral  holding 
belonged  to  the  pastoral  lessees,  and  thb 
Minister,  under  s.  59,  referred  their  decision  to 
the  Land  Appeal  Court  on  the  ground  that  the- 
interests  of  the  Crown  were  injuriously  affected 
by  their  decision.  When  the  matter  came- 
before  the  Land  Appeal  Court,  they  held  that, 
as  the  Crown  had  called  no  evidence  to  shew 
that  the  rights  of  the  Crown  were  injuriously 
affected  by  that  decision,  they  had  no  jnrisdlo- 
tion  to  entertain  the  reference.  Held,  t^at  the- 
Land  Appeal  Court  had  jurisdiction  to  entertain 
the  reference.  Mhostbr  for  Lands  v,  W-att 
AND  Gilchrist   -        -        •       -  -  858 

5. Crown  Lands  Act  of  1895,  s.  14 — Beg^ 

49 — Homestead  selection  —  Application.]  An 
application  for  a  homestead  selection  may 
include  two  or  more  blocks.  Such  application 
need  not  be  accompanied  by  a  deposit  of  one 
half  year's  rent  on  each  block,  but  only  the 
half  year's  rent  on  the  block  requiring  the 
largest  deposit.  Reg.  49  is  not  ultra  vires, 
BoLOER  V,  Minister  for  Lands-        -       •  975 

6. Pastoral  lessee — Crown  Lands  Act  of 

1884,  s,  78 — WithdratDol  from  lease — Compenisa- 
tion,]  Under  s.  78  (7)  of  the  Crown  Lands  Act 
of  1884  *'the  Governor  may  withdraw  from 
lease  any  land  required  for  any  public  purpose- 
.  .  .  .  and  upon  the  publication  in  the 
Qaaette  of  such  withdrawal  the  leasee  shaU  be 
entitled  to  compensation  in  respect  of  the  land 
so  withdrawn  for  the  unexpired  term  of  such, 
lease,  and  for  improvements  .  .  .  upon  tbe 
land  so  withdrawn,"  etc.  Held,  that  the  mode 
of  arriving  at  the  compensation  to  which  tbe 
lessees  are  entitled  under  that  section  is  to- 
assess  the  value  of  the  whole  of  the  leasehold 
area  with  all  its  improvements  thereon  at  its- 
value  upon  the  day  when  the  withdrawal  was 
gazetted,  and  then  assess  the  value  of  the  wbole- 
leasehold  area  less  the  area  withdrawn,  and  the 
difference  between  the  two  amounts  assessed  ia 
the  amount  of  compensation  to  which  they  are- 
entitled.  Minister  for  Lands  r.  Rigkxtsoit 
AND  THE  Australian  M.L.  and  F.  Co.      •  281 

7. Crown  Lands  Act,  1884,  ss,  70-81, 142, 

143 — Pastoral  lease — Occupation   lioense^Bent 


VOL.  XIX.1 


INDEX. 


amd  lieenae  fee — Edimated  arta — Adwal  carta — 
Mtmey  paid  hy  misiait — Coictk  qf  deeding,] 
The  plaintiff,  a  mnholdery  opon  the  pumng  of 
the  Crown  Lands  Act,  1894,  applied  for  a 
pastoral  lease  and  occnpation  license,  and  nnder 
8.  71  furnished  a  plan  of  his  holding  shewing  the 
boondaries  and  area  to  the  hest  of  his  knowledge 
and  ability.  The  Minister  adopted  the  area 
shewn  npon  the  plan,  and  npon  tiie  estunate  so 
arrived  at  the  rent  and  license  fee  were  sssessed, 
gazetted,  and  paid  by  the  plaintiff  for  a  nomber 
of  years.  It  was  now  admitted  by  the  defen- 
dant that  the  area  of  both  the  leasehold  and 
resnmed  areas  had  been  over-estimated,  and  the 
plaintiff  saed  to  recover  the  rent  and  license 
fee  paid  in  respect  of  the  over-estimate,  npon 
the  ground  of  a  mntoal  mistake.  Held,  tiiat 
the  plaintiff  wss  not  entitied  to  recover,  upon 
the  grounds  (1)  that  the  Crown  Lands  Acts  do 
not  require  or  contemplate  a  survey,  but  that 
rent  and  license  fee  are  payable  npon  the 
estimated  area  sscertained  as  provided  m  ss.  71 
and  72 ;  and  (2)  that  the  case  was  not  one  of 
mistake,  but  of  a  contract  by  the  parties  to  pay 
and  receive  rent  and  license  fee  upon  an  esti- 
mated, and  not  upon  the  actual  area.     LAia>ALK 

V.  MiNISTBB  FOBliABDS        ....  814 

8. Appeal  from   Larul    Court — Effect  of 

decvnon— Determination  of  title  qf  person  not 
repreeented,]  F.  and  6.  having  applied  for  the 
same  land,  F.  appealed  from  the  decision  of  the 
Land  Board  to  the  Land  Court.  6.  had  notice 
of  this  appeal  as  a  party  interested,  but  did  not 
appear,  but  the  Minister  for  Lands  appeared  and 
defended  the  case.  The  Land  Court  held  that 
F.'s  application  wss  bad,  and  F.  appealed  to  the 
Supreme  Court,  the  Minister  agam  being  the 
respondent,  and  O.  not  being  a  party  to  or  repre- 
sented on  the  appeal.  The  Court  held  that  F.'s 
application  was  good,  and  G.'s  therefore  bad. 
In  a  subsequent  action  of  ejectment  by  F. 
against  O.  to  recover  the  same  land — J7e2d,  by 
the  Privy  Council,  affirming  the  decision  of  the 
Supreme  Court  (13  W.N.  60),  that  the  decision 
upon  the  appeal  from  the  Land  Court  wss  con* 
cnisive  agamst  O.,  and  could  not  be  re-opened. 
Flood  v.  Gabnsbt 842 

9.— Crown  Lands  Act  qf  1884  (48  Vic,  No, 
18),  sa,  13,  14,  20,  39 — B^erence  as  to  question 
qf  forfeiture,']  Questions  of  "lapse,"  and 
"voidance,"  and  "forfeiture,"  which  the 
Minister  may  refer  to  the  Land  Board  under  s. 
20,  are  questions  of  fact  to  be  determined  by  the 
Board  Mter  a  trial  under  s.  14.  Upon  the 
questions  of  fact  being  determined  by  the  Board, 
tlie  responsibilitv  of  determining  whether  the 
land  shall  be  forfeited  for  non-compliance  with 
conditions  rests  with  the  Minister ;  and  this 
whether  the  land  has  been  taken  up  prior  to  the 
Crown  Lands  Act  of  1884,  or  not.  Decision  of 
the  Full  Court  (The  Chief  Justice  and  Cohen, 
J.  ;  Manning,  J.,  dissentienie)  reversed;  decree 
of  Owen,  C.J.  in  £q.,  restored.  Att.-Gbn.  v. 
Waltxbs £q.      64 

10. — Prohibition — See  Pbohibition. 
IL-^BahbU  Act^See  Rabbit  Act. 


DSTBHTUHI  QF  800DB— See  JusncB. 


DISTRICT  OOUBT — Ca,  wu—  Sumnums  ^Evi- 
dence  qf  means,]  An  order  for  the  issue  of  ca, 
sa,  in  the  District  Court  may  be  made  without 
summoning  the  judgment  debtor  to  shew  cause 
why  the  onler  should  not  be  made.  Evidence 
on  which  the  Judge  is  justified  in  making  the 
order  considered.     Ex  parte  JobhaxI' 


iL-'Vietriet  Courts  Act^  s,  11—Nev  trial-— 
Orounds  /or  granting.]  The  power  of  granting 
a  new  trial  ocoif  erred  by  s.  71  is  not  an  absolute 
power  to  be  exerciwd  upon  any  grounds  which 
the  Judge  may  think  fit,  but  is  subject  to  the 
same  limitation  as  to  the  grounds  on  which-  a 
new  trial  may  be  granted  by  the  Supreme 
Court.  An  appeal  lies  from  the  decision  of  a 
District  Court  Judge  granting  a  new  trial. 
Pot  V,  Dabcet 850 

3. — Certj/icaiefor  costs— See  Costs. 

DIYOSCE.  —  Costs  —  Appeal  —  Assessment  qf 
costs — Wife^s  costs  on  appeal,]  On  an  appeal 
from  the  Judge  in  Divorce  on  a  question  of  costs 
the  Full  Court  cannot  interfere  unless  it  sees 
that  the  discretion  of  the  Judge  hss  been 
erroneously  exercised,  or  that  the  Judge  hss 
acted  on  a  wrong  principle.  The  wife,  if  an  un- 
successful appellant,  is  not  entitled  to  her  costs 
of  appeal.  A  Judge  has  do  power  to  assess  the 
costs  of  an  spplication  except  by  the  consent  of 
the  parties.  Hawksworth  v,  Hawksworth 
1 

2. — Costs-- Co-respondent — 36  Vic,  No,  9,  ss, 
31,  41 — Appeal— Practice — Evidence  in  Court 
below — Moving  party  in  contempt.]  An  order 
for  costs  of  suit  against  a  co-respondent  can  only 
be  made  at  the  hearing,  and  cannot  be  made  on 
a  specific  motion  after  the  hearing  has  deter- 
mined. On  appeal  to  the  Full  Court,  it  is  not 
necessary  that  the  evidence  taken  in  the  Court 
below  should  be  before  it,  if  the  point  of  law  to 
be  argued  does  not  turn  on  the  evidence.  The 
appelant,  who  has  not  complied  with  the  order 
appealed  against,  and  hss  not  obtained  a  stay  of 

Sroceedings,  cannot  be  said  to  be  in  contempt  of 
burt   so   as  to  ]^eclude  him  from  appesling. 
Tauro  V,  Tauro  (Kizzo,  Co-respondent)  -        6 

3, — Judicial  separation — Wife*s  costs  of  suit — 
lAahility  qf  husband — W\fe*s  separate  estcUi,] 
On  an  application  by  a  wife,  petitioner  in  a  suit 
for  judicial  separation,  for  an  order  that  the 
respondent  should  pay  into  Court  a  sum  of 
money  for  her  costs  incurred,  and  to  be  incurred 
in  the  suit — Held,  that  the  fact  that  the  wife 
has  some  separate  estate  will  not  relieve  the  re- 
spondent of  his  liability  to  supply  her  wiUi 
money  to  prosecute  the  suit.  The  question  is 
whether,  having  regard  to  the  income  necessary 
to  maintain  her  suitably  to  her  station,  she  hss 
sufficient  for  the  payment  of  her  costs,  as  well 
ss  for  her  own  support.  Erskinb  v.  ERSKiin 
SI 


3 


INDEX. 


^N.  8«  W.  A. 


4. — Matrimonial  Causes  Act,  m.  6,  7 — RB,  57, 
08 — IssiLes/or  tricU — Adtdtery  of  co-respotidejU — 
Memorandrwi/orTiewtriai — Signature  of  counsel 
— Notice  of  appeal — Informality — Amendment.] 
In  a  salt  for  dissolution  of  marriage  the  issues 
on  the  record  were— (1)  Marriage;  (2)  Whether 
the  respondent  committed  adultery  with  the  co- 
respondent ;  and  (3)  What  amouut  of  damages 
(if  any)  the  petitioner  is  entitled  to  recover 
from  the  co-respondent  in  respect  of  the  adultery 
(if  any)  committed  by  him  with  the  respondent. 
The  jury  found  upon  ample  evidence  that  the 
co-respondent  had  committed  adultery  with  the 
respondent,  and  awarded  damages.  Held,  that 
there  was  no  issue  on  the  record  raising  the 
question  whether  the  co-respondent  had  com- 
mitted  adultery  with  the  respondent,  and  that 
the  jury  were,  therefore,  not  at  liberty  to  consider 
that  question  or  to  award  damages. 

A  mennorandum  for  a  new  trial  must  be 
signed  by  counsel. 

A  notice  of  appeal  asked  for  a  new  trial, 
or  that  the  decree  nisi  might  be  set  aside 
or  varied,  upon  a  number  of  grounds,  some  of 
which  were  grounds  for  granting  a  new  trial, 
and  some  of  appeal  against  the  decree.  The 
notice  was  informal  as  a  memorandum  for  a 
new  trial  for  non-compliance  with  the  provisions 
of  R.  98.  The  Court  struck  out  the  matter 
relating  to  a  new  trial,  and  entertained  the 
application  as  one  of  appeal  only.  Jones  r. 
Jones  ;  Hiooins,  Co-respondent        -        -      12 

SMPLOT£K'S  UABILXTT  —  See  Master  and 
Servant. 

EVIDENCE,  extrinsic — See  Contracts. 

EXECUTOR— /See  Probate  and  Adihstration. 

FBIEVDLT  80CIETT  —  BuUding  Societv  ^ 
Investing  members,  withdrawal  of  ^Breach,  of 
trust  by  director.]  Where  a  director,  who  is 
also  a  shareholder  of  a  building  society,  with- 
draws the  amount  of  his  shares,  having  at  the 
time  knowledge  of  prior  notices  of  withdrawal, 
and  that  the  liabilities  of  the  society  exceeded 
its  assets — Held,  that  he  committed  a  breach  of 
trust  for  which  not  only  the  prior  withdrawing 
members,  but  also  the  society  itself  could  sue. 
Macdouoall  V,  Smith       -        -        -   Kq.    168 

OAUKG  AND  WJimBIBGt  —  Betting  Houses 
Suppression  Act  (39  Vic.  No.  28),  8.  S—'* Place."] 
The  appellant  used,  for  the  purpose  of  betting 
with  persons  who  resorted  thereto,  a  lane,  or 
private  right  of  way,  opening  from  a  street,  and 
from  which  there  was  access  to  certain  book- 
makers' shops  which  fronted  an  adjoining  street. 
Hdd,  that  tne  lane  was  a  '*  place  "  within  the 
•  meaning  of  s.  3  of  the  Betting  Houses  Suppres- 
sion Act.     Potter  t;.  Thomas    -        -        -    170 

OASNISEEE — Attachment  of  money  due  on  a 
judgment — Attorney^ s  lien — See  Attorney. 

INSUBANCE  —  Protected   policy— See  Probate 
AND  Administration. 


JUSTICES— Detefi^tofi  of  property— \9  Vic  Nt. 
24,  s.  10— Residence  of  defendant.]  Sect  10  of 
19  Vic.  No.  24  is  of  general  application,  and  i 
Justice  has  jurisdiction  nnaer  that  seetioa 
irrespective  of  where  the  defendant  resides  or 
where  the  goods  are  detained.     Bx  parte  Mtuk 

CHARANE T 

%.— Jurisdiction — 42     Vic.    No,    23,    s.   8— 
"  fVil fully  causing    animals  to  trespass** — Con- 
viction.]   The  information  charged  the  appliesnt 
with    wilfully  causing  horses,  the  property  cf 
the    respondent,    to    trespass.      The    evideoce 
shewed  that  the  alleged  trespass  was  upon  the 
applicant's  own  land.     The  Justices  convicted 
him.    Held,  that  the  evidence  did  not  support 
the  charge.     If  a  person  appears  before  Justices 
ou  an  information  for  a  certain  offence  and  he  is 
then  charged  with    a    different  offence  within 
their  jurisdiction  he  has  a  good  ground  for  ask- 
ing for  an  adjournment,  but  if  he  waives  that 
and  answers  the  latter  charge  he  may  be  con- 
victed of  it  notwithstanding  that  no  informstaon 
or  summons  has  been  previously  issued  in  respect 
of    it;  but  the  Justices    have  no  power,  after 
hearine  a  case,  to  convict  him  of  an  offence  with 
which  he  has  not  been  charged.     The  informa- 
tion charged  the  applicant,  under  s.  8  of  42  Vic. 
No.    23,    with    wilfully    causing    horses,    the 
property  of  the  responaent,  to  trespass.    There 
was    no    evidence  to  support  that  charge,  but 
there  was    evidence  to  support  a  charge  for  a 
different  offence  under  that  section.     HM,  that 
not    having    been  charged  with  the  latter  the 
applicant   could  not  be  convicted    of   it.    JSr 
parte  Glashken 141 

3. — Judicial  proceedings — See  Criminal  Law. 

4. — Prohibition — See  Prohibition. 

LANS  fc  INCOME  TAX— Land  A  Income  A«fest- 
ment  Act,  1895,  s.  10 — Mortgagee  in  possession— 
Aggregatevalue  of  several  parcels  —Bare  trustee — 
Mortgagor  and  mortgagee.]  The  respondent 
society  were  the  mortgagees  in  possession  of  a 
large  number  of  parcels  ofland  mortgased  to  them 
by  different  mortgagors.  Held,  that  the  society, 
being  mortgagee  in  possession  and  not  a  bare 
trustee  of  different  estates  for  the  benefit  of 
different  cestuis  que  trustent,  was  only  entitled 
to  one  deduction  upon  the  aggregate  value  of 
all  the  said  parcels  of  land.  Commissiokkbs  of 
Taxation  v.  St.  Josj&fh's  L  &  B.  Society    183 

2. Land  and  Income  Tax  Assessment  Ad, 

M.  11  (5).  45,  as— Lands  held  upon  truM— Un- 
improved value — Assessment — Appeal — Qweatitm 
of  fact — Exemption — Church  land.\  Lands  held 
upon  trust  without  power  of  sale  are  assessable 
notwithstanding  that  whilst  subject  to  the  trust 
they  are  unsaleable.  The  Judge  of  the  Court  of 
Review,  having  held  that  certain  land  was  not 
exclusively  occupied  for  or  in  connection  with 
a  church,  and  therefore  not  exempt  under  a  11 
(5) — Held,  that  his  decision  was  upon  a  question 
of  fact,  and  that  no  appeal  lay  to  the  Sopreme 
Court.  MoRAN  V.  Commissioners  of  Taxahon 
.      •-       .       .       .       .       -    ":   188 
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8. La-nd  amd  Income  Tax  AsaessTnent  Ad, 

1895,  s.  lO^Z/ond  tcuc — Mofrtga^w^n  deduction 
— Debt  coUaiercUlf/  secured  on  land  in  another 
^colony.]  A  mortgage  debt  was  secured  upon 
lands  in  New  South  Wales,  and  collaterally  by 
•a  further  mortgage  on  land  in  Queensland. 
ffeld,  that  the  source  of  the  interest  being  the 
•covenant  in  the  N.S.  W.  mortgage  and  not  the 
land,  the  mortgagor  was  entitled  to  a  deduction 
cinder  s.  10  of  a  sum  equal  to  the  income  tax 
leviable  for  that  year  upon  the  interest  derivable 
from  the  whole  mortgage  debt,  and  that  such 
interest  could  not  be  apportioned  to  the  several 
securities.  Commissioners  of  Taxation  v, 
Jennings 198 

4. Land  and  Income  Tax  Aasesament  Act, 

1895,  M.  16,  28  (1),  28  {1)— Deductions—Total 
income— Losses  incurred  in  the  production  ofin- 
-come — Two  businesses — Employment  or  vocation.] 
A  proftsssional  man  who  speculates  in  shares  is 
not  entitled  to  set  off  losses  incurred  in  such 
•peculations  against  the  tax  on  his  total  income, 
such  losses  being  losses  of  capital,  and  not  in> 
curred  in  the  production  of  income.  A  profes- 
sional man  who  speculates  in  shares  is  not 
carrying  on  two  businesses  within  the  meaning 
of  s.  28  (7).  Foreman  v.  Commissioners  op 
Taxation 197 

5. Land  and  Income  Tax  Assessment  Act, 

1895,  ss,  10,  15,  28,  29  -Land  tax— Mortgagor 
— Deduction— Interest  not  paid — Income  tax 
leviable — Accumulation.']  A  mortgagor  who  had 
paid  no  interest  to  the  mortgagee,  claimed  to 
deduct  from  the  land  tax  a  sum  equal  to  the 
income  tax  leviable  for  that  year  upon  the 
interest  derivable  from  the  mortgase.  Beld, 
that  he  was  not  entitled  to  the  deduction, 
because,  since  no  interest  had  been  paid  to  the 
mortgagee,  no  income  tax  was  leviable  upon  it 
within  the  meaning  of  the  proviso  to  s.  K)  (1). 

Held,  further,  that  the  interest  due  to  the 
mortgagee  not  having  been  paid  because  there 
were  no  funds  to  pay  it  with,  such  interest  had 
not  accumulated  or  been  credited  within  the 
meaning  of  s.  15.  That  section  contemplates 
an  actual  existing  sum  capable  of  being  paid 
over,  and  not  a  bad  debt.  North  Sydney  In- 
vestment, &o.,  Co ,  Ltd.  t7.  Commissioners  of 
Taxation 225 

6. Larui  and  Income  Tax  Assessment  Act, 

1895,  ss.  10,  36,GS—Land  tax — Joint  owners  —De- 
duction.] Joint  owners  of  land  are  not  entitled  to  a 
deduction  of  2402.  in  respect  of  each  such  owner. 
There  is  one  assessment  of  land  owned  jointly, 
and  only  one  deduction  is  allowable  from  that 
assessment.  Commissioners  of  Taxation  v. 
OOVENY 231 

7. Land  and  Income  Tax  Assessment  Act, 

1895,  M.  15  (3),  27  (3) — Income  derived  from 
Crown  lands — Earned  outside  New  South  Wales  ] 
A  company  registered  in  Melbourne  held  lands 
nnder  lease  from  the  Crown  on  which  they 
carried  on  mining  operations.  The  ore  was 
treated  partly  in  Nev(  South  Wales  and  partly 
outside  New  South  Wales.  Contracts  for  the 
sale  of  the  products  of  the  ore  were  made  in 


London  and  Melbourne,  and  the  profits  arising 
from  such  sales  were  received  there.  Held, 
that  the  income  arising  from  such  sales  was  not 
taxable  as  it  was  earneid  outside  the  colony  [see 
s.  27  (3).]  Held,  also,  in  a  cmc  where  the  facts 
were  the  same  except  that  the  ore  was  entirely 
treated  in  New  South  Wales,  that  the  income 
of  the  company  was  not  taxable.  Commis- 
sioners OF  Taxation  v.  Broken  Hill  Pro- 
prietary Co. 294 

The  Commissioners   of  Taxation  v.  The 
Broken  Hill  Proprietary  Co.  (No.  10)  •    301 

8. Land  and  Income  Tax  Assessment  Act 

of  1895,  s.  10 — Land  tax — Land  held  by  one. 
oumer  subdivided.]  The  appellant  was  the  holder 
of  a  large  block  of  land  (known  as  Thrupp's 
Grant)  which  he  had  subdivided  and  let  to 
various  tenants,  and  the  whole  had  been  sub- 
divided by  streets.  The  portions  thus  separated 
were  further  subdivided  in  allotments,  and 
buildings  were  erected  thereon.  The  Commis- 
sioners for  the  purposes  of  taxation  treated 
Thrupp*s  grant  as  an  aggregation  of  422  separate 
and  divid^  estates  and  not  as  one  estate,  and 
each  block  facing  a  street  was  treated  by  them 
as  forming  one  estate,  and  each  such  estate  was 
valued  separately  as  unimproved.  The  Com- 
missioners did  not  take  into  consideration  any 
improvements  actually  existing  upon  any  one  of 
these  distinct  estates,  but  did  take  into  consi- 
deration the  benefit  of  streets  and  all  othei* 
improvements  of  every  kind  existing  upon  all 
the  remainder  of  the  grant  as  well  as  upon  land 
surrounding  the  same.  It  was  argued  on  behalf 
of  the  appellant  that,  under  no  circumstances, 
while  the  land  remained  under  one  title  could 
the  Commissioners  take  into  consideration  any 
division  of  the  land '  into  parcels,  and  that 
Thrupp's  grant  should  have  been  valued  as  a 
whole.  Held,  that  the  principle  of  valuation 
adopted  by  the  Commissioners  was  the  right 
one.  Cooper  v.  Commissioners  of  Taxation 
803 

9. Land  and  Ineome  Tax  Assessment  Act, 

1895,  ss.  23,  27,  28 — Agent—Imported  goods- 
Taxable  amount — Dedvetions.]  An  agent  who 
sells  in  N.S.  W.  the  goods  of  a  foreign  principal, 
and  the  taxable  amount  of  whose  income  is 
assessed  under  s.  23  at  five  per  cent,  of  the 
total  amount  received  for  such  sales,  is  not 
entitled  to  deduct  from  the  sum  so  ascertained 
any  of  the  deductions  provided  for  in  s.  28.  W. 
Cooper  v.  Comiossioners  of  Taxation     -  866 

10. Land  and  Income  Tax  Assessment  Act^ 

s.  68 —  Unimproved  value — Reclaimed  land.  ]  The 
unimproved  value  of  reclaimed  land  is  the 
capital  sum  for  which  it  would  sell  under  reason- 
able conditions,  assuming  the  actual  improve- 
ments on  it  other  than  the  reclamation  had  not 
been  made,  deductins:  from  such  sum  the  cost 
of  such  reclamation.  Australian  Gaslioht 
Co.  V.  Commissioners  of  Taxation    -        -  860 

11. 59  Vic.  No.  15  {Land  and  Income  Tax 

AsMcvtment  Act),  ss.  30,  40,  47,  54,  68—59  Vic. 
No.  l^"  Completion  of  Assessment  Book — Land 
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UiXf  how  made  a  charge  on  the  land  taxed — Issue 
ofOazette  notice — Construction  of  taxing  statutes,] 
The  Court  of  £quity  has  jurisdiction  to  deter- 
mine whether  the  steps  to  make  the  land  tax 
payable  have  been  legally  carried  out.  The  land 
tax  payable  under  59  Vic.  No.  15  and  59  Vic. 
No.  16  does  not  become  a  charge  on  the  land 
taxed  until  the  amount  is  due  and  payable,  nor 
does  it  become  due  and  payable  until  the  assess- 
ment book  contemplated  by  the  Act  is  **  com- 
Elete  "  and  a  notice  has  subsequently  thereto 
een  issued  in  the  Gazette  under  s.  47  of  the  Act 
59  Vic.  No.  15.  Whatever  may  be  the  mean- 
ing of  the  term  assessment  book  in  the  Act  59 
Vic.  No.  15,  it  cannot  be  said  to  be  complete 
when  particulars  of  the  assessment  of  only  half 
the  taxable  land  in  the  colony  have  been  entered, 
but,  semble,  if  the  book  were  substantially  com- 
plete that  would  be  a  sufficient  compliance  with 
the  Act.  Consideration  of  what  is  meant  by 
the  term  **  assessment  book  "  in  the  Act  59  Vic. 
No.  15.  If  in  a  taxing  Act  the  Court  sees  that 
a  burden  is  clearly  imposed,  it  will,  so  far  as  the 
mere  machinery  is  concerned,  be  astute  to  carry 
out  the  clear  intention  of  raising  revenue  for  the 
Crown.  CooPKR  v.  Commissioners  of  Tax- 
ation      Eq.      1 

LEASE — Advertising  rights — Lease  or  license,] 
The  lessee  of  an  hotel  **  leased  to  A.,  his  execu- 
tors, administrators,  and  assigns,  the  privilege 
of  attaching  advertising  boards  to  the  hotel 
balcony,  and  of  affixing  advertisements  on  a 
hoarding  erected  on  the  premises,  with  the  sole 
right  to  erect  hoardings  for  advertising  purposes 
as  yearly  tenants  from  the  1st  January,  1897,  at 
an  annual  rental  of  57^.,  payable  quarterly,  with 
right  to  remove  all  such  hoardings."  Held^ 
that  this  was  a  lease,  not  a  license,  and  that  the 
advertising  rights  were  not  put  an  end  to  by 
the  lessee  surrendering  his  lease  to  the  landlord. 
Kemp  v.  Palmer-        -        -        •  Eq.      88 

LIEB^ — See  Attorney. 

LIHITATIOirS  (STATUTES  OF)— iV^«//um  Tempits 
Actf  9  Geo,  III.  c.  16 — Construction  of  9  Geo. 
IV.  c.  83,  s.  24'-AppliccUion  of  Ehiglish  Statutes 
to  New  South    Wales.]     Held^  confirming  the 

i'udgment  of  the  ^upreme  Court,  that  the 
mperial  Nullum  Tempus  Act,  9  Geo.  III.  c.  16, 
is  in  force  in  New  South  Wales,  and  that  it 
applies  to  lands  which  have  never  been  dealt 
with  by  the  Crown.  The  Act  9  Geo.  IV.  c.  83, 
s.  24,  prima  facie  on  its  true  construction 
applies  the  Nullum  Tempus  Act  to  the  colony. 
Its  operation  to  that  effect  cannot  be  restricted 
by  confininff  the  laws  and  statutes  thereby 
applied  to  those  relating  to  procedure,  or  by 
shewing  that  a  specific  exception  in  the  applied 
Act  preserving  the  Crown's  right  could  not 
operate  in  the  circumstances  of  the  colony. 
Attorney-General  v.  Love      •        •        -  305 

2. Resumption  of  land — Lands  for  Public 

Purposes  Acquisition  Act,  s,  12 — Public  Works 
Act,  18«8.  ss,  23,  69,  70, 1\— Claim  by  possession 
— Payment  of  compensation  money  into  Court — 
See  Public  Works. 


LOCKE  KnrG*S  ACT  (19  Vic,  No.  Us.  I;  [1808] 
No.  17,  s,  lQ9)—Exoner€Uion  of  mortgaged 
property — "  Contrary  or  other  intention  " — Direc- 
tion to  pay  debts  out  of  estate  generally.']  A 
testator  devised  the  whole  of  his  real  and 
personal  estate  except  oertain  specific  chattels 
to  his  trustees  subject  to  the  payment  of  debts 
(with  payment  of  which  except  his  mortgage 
debts  he  primarily  charged  his  personal  eatate) 
upon  certain  trusts  : — as  to  Property  A  apoo 
certain  specific  trusts:  as  to  Property  B  on  tmat 
to  sell,  and  out  of  the  proceeds  in  the  first  place  to 
pay  off  a  mortgage  on  Property  A,  and  to  invest 
the  balance  of  the  proceeds  of  sale.  Held^  that 
A  was  not  exonerated  from  payment  of  the 
mortgage  debt  except  to  the  extent  of  the  pro- 
ceeds of  sale  of  B,  and  these  proceeds  being 
insufficient  the  balance  of  the  debt  must  be 
charged  on  A.     Moss  v.  Moss  Eq.     146 

MALICIOUS  PBOSECXmON.    See  Bankbuptct. 


KABSIEl)    WOMAK. 
Deeds. 


See    Rrgistratiok    of 


MASTEE  AND  SERVJlST— Employers  Liability 
Act  (60  Vic,  No,  8),  s.  ^—Workman-'Miner— 
Manual  labour — Work   incident€U  to   ordinary 
employment.]    M.  was  a  miner  employed  in  the 
defendants'  ooal  mine,  and  ordinarily  eneaged 
as  a  hewer.    The  mine  having  been  laid  idle 
owing  to  the  occurrence  in  the  workings  of  a 
poisonous  gas,  the  manager  organised  an  explor- 
ing party,   consisting  partly    of   officials  and 
partly  of  miners,  to  enter  the  mine  and  locate 
the  origin  of  the  gas.     M.  was  sent  for  by  the 
manager  to  make  one  of  the  party,  and  whilst 
down  the  mine  died  from  the  effects  of  the  gaa. 
1  he    plaintiff,    his    administratrix,    sued    tiie 
defenaants  under  the  Employers  Liability  Aet» 
alleging  thst  his  death  was  caused  by  the  negli- 
gence of  the  manager  in  taking  the  exploring 
party  into  the  mine  without  proper  precanUona 
Hela,  that  M.  was  a  workman  in  the  employ- 
ment of  the  defendants  within  the  meaning  of 
the  Employers  Liability  Act.     If  the  real  and 
substantial  business  of  a  person  whose  avooation 
is  mentioned  in  the  Act  involves  manual  labour, 
and  such  workman  is  injured  while  carrying  out 
some  duty  or  work  incidental  to  his  real  and 
substantial  avocation,  although  the  latter  does 
not  involve  immediate  manual  labour,  neverthe- 
less he  is  within  the  purview  of  the  Act.     Hol- 
land 17.  Stockton  (Hoal  Ck>.      -       -       -    100 

MATBIMOEIAL  CAUSES.    ^«e  Divorce. 

IDSlSQt— Mining  Act,  1874,  s.  Mb— Reg.  Gen. 
IBth  Nov,,  1875— Appeal— Special  case— Signa- 
ture of  Judge — Notice  of  appeal — Form  qf  ap- 
peal.] A  mining  appeal  was  heard  in  the  Dis- 
trict Court  before  an  acting  Judge,  and  on  an 
appeal  from  his  decision  to  the  Supreme  Coarty 
the  acting  Judge's  commission  havinff  expiredt 
the  special  case  was  signed  by  the  then  Judge 
of  the  District  Court  in  which  the  appeal  had 
been  heard.  Held,  that  the  case  was  properiy 
signed.    The  notice  of  appeal  did  not  oontaiii 
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a  statement  of  the  determination  or  direction 
appealed  from  as  required  by  Reg.  Gen.,  18th 
ifovember,  1875,  but  contained  instead  a  num- 
ber of  grounds  of  appeal.  Eeld,  that  the  notice 
of  appeal  was  informal,  but  as  the  special  case 
contained  a  statement  of  the  final  determination 
arrived  at  by  the  Judge  below,  the  Court  (Cohen, 
J.,  disaejUienU)  overruled  the  objection  to  the 
notice  of  appeal.  Semble,  an  appeal  under  the 
Mining  Act,  s.  115,  from  the  iJistrict  Court  to 
the  Supreme  Court,  is  not  intended  to  take  the 
form  of  a  special  case,  but  to  be  set  down  for 
argument,  upon  the  notice  of  appeal  and  the 
statement  signed  by  the  Judge  whose  decision 
is  appealed  from,  in  the  same  way  as  special 
cases  are  set  down  for  argument.  Lindsay  v. 
Hanson 348 

2. Mining  Act^   1874,  s,    70—Jieg.  3    of 

Practice  BegulcUions —  Warden's  Court — Sum- 
mons— Personal  service — Substituted  service — 
JHsereiion  of  Warden,]  Where  a  summons 
under  s.  70  of  the  Mining  Act,  1874,  has  not 
been  personally  served,  the  Warden  may  pro- 
ceed with  the  case  in  the  absence  of  the  defen- 
dant if,  in  his  opinion,  there  has  been  sufficient 
substituted  service,  either  in  the  manner  pre- 
scribed by  R.  3  of  the  Rules  of  2l8t  July,  1874, 
or  otherwise.     Ex  parte  Kellt  •    201 


8. 


Workman,    See  Master  and  Sebvant. 


KOOBS  STREET  IMPBOySMEHT  ACT,  54  Vic. 
No,  30 — Assessment — Nature  qf  liability — Land- 
lord and  tenant — Covenant  to  pay  raXeSf  taxes, 
cusessments,  impositions  and  charges,]  The 
plaintiff,  the  owner  of  freehold  property  within 
the  improvement  area  contemplated  by  the 
Moore  Street  Improvement  Act,  54  Vic.  Jso,  30, 
let  to  the  defenoants  for  ten  years  by  a  lease 
containing  a  covenant  by  the  lessee  to  pay  "  all 
taxes,  rates,  assessments,  impositions  and 
charges,  whether  municipal,  parochial,  or  other- 
wise, now  and  hereafter  to  be  imposed,  etc., 
excepting  a  Government  property  tax."  The 
Moore  Street  Improvement  Act  came  into  force 
about  two  years  after  the  date  of  the  lease,  and 
the  plaintiff,  having  paid  certain  annual  instal- 
ments of  the  amount  thereby  assessed  in  respect 
of  the  premises,  now  sued  the  defendants 
under  the  covenant  to  recover  the  amount. 
Meld,  that  the  liability  imposed  upon  owners  of 
property  by  the  Moore  Street  Improvement 
Act  is  a  personal  liability  upon  such  owners, 
and  not  a  charge  upon  the  land.  Held,  further 
(  Cohen,  J.  ,dissentiente),t\xdX  the  liability  imposed 
by  the  Act  was  not  contemplated  by  the  parties 
when  executing  the  lease,  and  was  not  covered 
by  the  terms  of  the  covenant.  Wrench  v, 
Richardson  &  Wrench     •        •  -    78 

XORTOAGE— JfoW^o^or  and  mortgagee — Mort- 
gagee in  possession — Real  Property  Act,  s,  58— 
Tenant  holding  over,]  A  mortgagee  in  posses- 
sion under  a  mortgage  under  the  neal  Property 
Act  has  power  to  lease  the  land  until  redemp- 
tion, and  if  the  tenant  hold  over  against  the 
mortgagor  after  redemption,  the  mortgagee  is 
not  responsible  to  the  mortgagor  for  the  act  of 


the  tenant  in  so  holding  over.  Finn  v,  London 
Bank  of  Australia 864 

2. Mortgagor  and  mortgagee  —  Monga>gee 

selling  on  terms  under  special  power  of  sale — 
Form  of  account — Practice,]  Where  the  power 
of  sale  in  a  niortgaffe  authorises  a  sale  for  cash 
or  on  terms,  and  the  mortgagee  sells  on  terms 
by  which  the  payment  of  the  purchase  money  is 
spread  over  a  number  of  years,  the  mortgagee  ia 
not  bound  to  credit  the  mortgagor  with  the 
whole  of  the  purchase  money  as  received  on  the 
day  of  the  sale,  but  only  with  the  instalments 
as  they  are  received.  Hickey  v,  Heydon  over- 
ruled on  this  point.  Irving  v,  CoMMKRCIAI^ 
Banking  Co. £q.    64 

MUVICIPALmES— JTuntc/jDaZt^ieA  Act,  s,  165— 
Rates — Lighting — "  Properly  deriving  benefit  or- 
advantage,"]  If  any  portion  of  a  property 
derives  benefit  or  advantage  from  lighting  the 
whole  property  is  benefited,  and  lighting  rates- 
are  payable  in  respect  of  the  whole  property 
{per  The  Chief  Justice  and  Cohen  ,  J. )  Qtujere 
{per  Stephen,  J.),  whether  if  in  action  to- 
recover  lighting  rates  it  be  found  that  some- 
portion  of  the  property  is  not  benefited  lighting 
rates  can  be  recovered  in  respect  of  the  whole- 
property.  Borough  of  Wallsend  v,  New- 
CAS'fLE  Wallsend  Coal  Co.       •        -        •  263- 

3. Loans  to— Consideration  for    loan — S, 

191  of  Municipalities  Act  of  1867.]  Under  s. 
191  the  council  of  any  municipality  may  by  deed 
wherein  the  consideration  shall  be  truly  stated 
mortgage  all  general  and  special  rates,  etc.  The 
Municipal  District  of  Lamoton  mortgaged  their 
rates  *'  in  consideration  of  the  sum  of  7,000^* 
paid  to  us  by  the  Commercial  Bank  of  Australia.*' 
It  appeared  that  the  sum  of  7>(H)0/.  was  not  at 
that  time  paid  to  the  council,  but  the  money 
was  paid  to  them  from  time  to  time  as  they 
required  it.  It  was  contended  on  behalf  of  the- 
council  that  as  the  consideration  was  not  truly 
stated  the  mortgage  was  bad.  Held,  that  a» 
there  was  a  collateral  agreement  that  the  money 
was  not  to  be  advanced  all  at  once,  and  that 
the  bank  was  only  to  charge  interest  on  the- 
monev  actually  drawn,  the  consideration  was 
sufficiently  stated.  In  re  Municipal  District 
OF  Lambton  ;  Ex  parte  Commercial  Bank  of 
Australia -  404 

3. RcUes  —  Charge  —  Rights  of  mortgagee 

—Municipalities  Act,  1867  (31  Vic.  No,  12), 
8.  176 — Municipalities  Act  Amendment  Act  of 
1892  (55  Vic.  No.  33), s.  5.]  The  charge  created 
by  the  Municipalities  Acts  of  1867  and  1892  is  a 
first  charge  upon  the  property  rated,  and  has 
priority  over  any  mortgage  over  the  same- 
property,  even  with  respect  to  rates  which 
become  due  after  the  date  of  such  mortgage.  In 
re  The  Mercantile  Building  L.  &  I.  Co. 
Eq.     28a 

4.  — ^  Ouster  —  Rescission    of   order  —  See 
Practice. 
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VOnCE — Constructive  notice — Notice  of  breach 
•of  trust  from  recital  in  title  deed — Money  sulfject 
to  a  settlement  authorised  to  he  laid  out  in  the 
purchase  of  land — Erection  of  house  on  land  sub- 
ject to  the  settlemenL]  Where  in  the  recitals  of 
one  of  the  title  deeds  to  land  facts  are  disclosed 
which  point  to  a  possible  breach  of  tmst  having 
been  committed,  a  purchaser  who  omits  to 
enquire  has  constructive  notice  of  such  facts  as 
it  is  reasonable  to  suppose  he  would  have  learnt 
upon  enquiry,  but  not  of  such  facts  as  it  is 
possible  he  might  have  learnt.  Floweb  v. 
Owen Eq.    73 

jrxrLLUH  TEMPUS  ACT— See  Limitations. 

^ABTITlOV—Sale-'PartUum  Act  (41  Vic.  No, 
17)  —  Over-riding  .trust — Power — Jurisdiction — 
Equitable  estate.]  A  testator  bequeathed  and 
devised  to  bis  trustees  the  whole  ot  his  real  and 
personal  estate  ;  he  gave  his  trustees  power  to 
sell,  lease,  or  mortgage  any  part  of  his  estate, 
■and  after  payment  of  debts  and  legacies  to  stand 
seized  ana  possessed  of  all  the  residue  of  the 
estate  "upon  trust  to  divide  the  same  equally 
share  and  share  alike  between"  three  bene- 
ficiaries, ffeid^  that  the  trust  to  divide  the 
estate  equally  did  not  oust  the  operation  of  the 
Partition  Act.  but  that  a  majority  of  the  bene- 
ficiaries could  insist  upon  a  sale  unless  good 
cause  was  shewn  to  the  contrary  ;  nor  was  it 
material  that  the  estate  did  not  wholly  consist 
of  realty.     Oatley  v,  Oatlby  -        -    Eq.    182 

2. Practice — Mortgage    hy   one  tenant  in 

•common  to  another — Partition  against  the  con- 
sent of  mortgagee  of  an  undivided  interest  -  Con- 
ditional offer  to  redeem, '\  A  tenant  in  common 
who  has  mortgaged  his  undivided  interest  must 
before  he  can  sue  for  partition  offer  to  redeem 
unconditionally,  and  must  satisfy  the  Court  that 
the  mortgage  will  be  paid  off  at  once  ;  and  it  is 
immaterial  that  the  mortgagee  is  a  co-tenant  in 
common.    Oatley  v.  Oatley        -        Eq.    129 

8. Tenancy    in    common — Landlord   and 

tenant  —  Ordinary  repairs— Improvements — Ex- 
penditure by  one  tenant  in  common  in  remainder 
on  permanent  improvements — Contribution — Use 
and  occupation.]  The  rale  that  one  of  several 
tenants  in  common  of  real  estate  is  entitled 
when  the  property  is  sold  to  receive  out  of  the 
purch^s^  money  the  increased  price  obtained  in 
consequence  of  permanent  improvements  effected 
by  himself  applies  to  suits  for  administration  as 
well  as  suits  for  partition.  The  rule  also  applies 
whether  the  improvements  are  effected  while 
the  estate  of  the  tenant  in  common  is  only  an 
estate  in  remainder  as  well  as  where  his  estate 
is  an  estate  in  possession.  Boulter  t;.  Boulter 
Eq.     136 

PATEHT— Po^en^  Law  AmendmeiU  Act,  1895  (60 
Vic.  No,  39),  s,  5,  suh-s.  iv.  (c),  {d),  (e) — Revoca- 
tion oj  patent  -  Petition  for  —  **  AutJior  and 
Designer*'  —  **  True  and  first  inventor.**']  A 
person  obtaining  a  patent  for  an  invention  in 
respect  of  which  a  patent  has  already  been 
granted  to  another,  cannot  for  thftt  reason  alone 


petition  under  s.  5  ir  {d)  of  the  Patent  Law 
Amendment  Act,  1896.  Under  s.  5  iv  (c),  (^. 
(e),  persons  claiming  rights  prior  to  those  of  a 
patentee  may  petition  for  their  own  protectioD 
for  revocation  of  the  patent,  without  the  fiat  of 
the  Attorney-General,  and  before  proceedings 
for  infringement  are  taken  by  the  patentee. 
In  re  Scott's  Patent        •  -    Eq.    114 

2. Validity — Construction — Infringemad — 

Construction  qf  claim — Doctrine  of  equivalaUs— 
Process — Substance  qf  invention  tahen.]  The 
plaintiffs  were  the  owners  of  a  patent  for  the 
manufacture  of  an  illuminant  cap  or  hood  for 
gas  and  other  burners.  The  specification  stated 
that  there  was  employed  in  the  manufacture  of 
the  hood  a  compound  of  oxide  of  lanthanum  and 
zirconium,  or  of  these  with  oxide  of  yttrium; 
and  that,  instead  of  using  oxide  of  yttrium, 
ytterite  earth,  and  instead  of  oxide  of  lanthanum 
cerite  earth  containing  no  didymium,  and  but 
little  cerium  might  be  employed.  These  minends 
were  at  the  time  of  the  patent  the  less  expensive 
**  rarer  earths,"  and  it  was  then  known  that  iht 
* 'rarer  earths,"  if  exposed  to  a  gas  flame,  became 
incandescent;  the  patent  was  the  first  successful 
application  of  this  knowledge,  so  as  to  produce 
an  illuminant  of  a  commercial  value.  The 
defendants  adopted  the  plaintiffs*  process,  but 
substituted  thorium  for  the  minerals  named  in 
the  plaintiffs'  patent.  The  evidence  shewed 
that  "  thorium  was  a  cerite  earth.  Held,  that 
it  was  an  infringement  of  the  plaintiffs'  patent : 
and  that  the  plaintifis'  patent  was  really  a  patent 
for  the  use  of  the  "  rarer  earths,*'  equivalents 
of  those  named  in  the  specification.  The  Aus- 
tralasian Incandescent  Gas  Light  Co.  v. 
Turner Eq.    214 

PKACTICS-^  Vic,  No.  22,  s.  ^—CanfirmaHon 
of  rule  nisi,]  Where  the  rule  nwt  hss  been 
granted  by  a  Judge  in  Chambers  under  4  Vic; 
No.  2*2,  s.  27,  the  respondent  may  not  oppose 
the  confirmation  of  the  rule  nisi  by  the  Uonrl 
Jones  v.  Jones 43 

2. Attachment  for  contempt  of  Court— Con- 

tempfs  of  criminal  and  civil  nature — Ajfidaviti 
sivom  b^ore  J.  F, — Matter  pending — 37  Vic  No. 
10.]  An  application  by  one  party  to  a  suit  or 
action  to  attach  another  for  contempt  of  Court 
in  interfering  with  the  due  administration  of 
justice,  is  an  application  in  respect  of  a  criminal 
offence,  and  is  not  a  proceeding  in  the  suit,  and 
therefore,  although  the  suit  is  still  proceeding, 
there  is  no  matter  pending  within  the  meaniog 
of  37  Vic.  No.  10,  s.  1,  so  as  to  permit  of  the 
affidavits  upon  which  the  application  is  founded 
being  sworn  before  a  Justice  of  the  Peace.     Jh, 

3. New  trial  —  Two  issues  —  Admisstan,] 

Where  two  issues  were  involved  in  a  case  on  a 
new  trial  motion,  and  one  was  decided  in  favour 
of  the  plaintifis  and  one  in  favour  of  the  defen- 
dants, the  Court,  under  the  powers  conferred  on 
it  by  s.  42  of  5  Vic.  No.  9,  in  granting  a  new 
trial  on  the  motion  of  the  defendants,  ordered 
the  defendants  to  make  an  admission  as  to  the 
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former  issue  so  as  to  prevent  that  issue  being 
tried  again.     Denham  v.  Foley  -    414 

4. Full  Court — Power  to  rescind  order — 

AfUiavi'ts  in  opposition  to  rule  niH — JReg.-Oen. 
5th  July,  l^S^^MunicipcUities  Act,  1897,  m.  0, 
109 — Ouster  qf  alderman — Rescission  of  order. ^ 
The  Full  Court  has  power  to  rescind  its  own 
order,  oven  though  the  order  be  made  in  a  pre- 
vious term,  and  even  though  the  power  to  make 
the  order  is  conferred  on  it  by  statute.  But  it 
will  only  do  so  where  it  is  clear  that  the  order 
then  made  was  made  im providently,  or  on 
materials  which  are  clearly  shewn  to  be  false. 
The  Court  has  power  to  rescind  an  order  made 
under  s.  109  of  the  Municipalities  Act,  1897, 
ousting  an  alderman  of  his  office.  Semhle,  The 
effect  of  the  rescission  of  such  an  order  is  to 
reinstate  the  alderman  ousted.  If  an  alderman 
has  been  elected  in  the  place  of  the  alderman 
ousted,  on  the  rescission  of  the  order  he  ceases 
to  act  as  alderman,  and  s.  9  validates  anything 
done  by  the  council  whilst  he  was  in  office. 
Affidavits  in  opposition  to  a  rule  nisi  can  only  be 
filed  up  to  one  o'clock  on  the  day  preceding  the 
day  on  which  the  rule  is  returnable,  unless  a 
Judge  allows  further  time.  Ex  paHe  Tewkes- 
BUKT  •-...-..     440 


Bx  parte  Donnelly. 


447 


5. Production  of  documents  —  Affidavit  of 

doeuments— Objection  to  produce— Allegation  of 
immatericUity— Documents  in  which  ttoo  or  more 
are  interested.]  If  a  deponent  in  his  affidavit  of 
documents  admits  that  be  has  documents  relat- 
ing to  the  case,  he  is  not  relieved  from  pro- 
ducing them  by  alleging  that  they  are  immaterial 
to,  and  do  not  support  the  case  of  the  opposite 
side,  nor  impeach  bis  own  case.  It  is  no  answer 
in  an  application  for  production  of  a  document, 
of  which  one  person  is  in  sole  legal  possession, 
to  say  that  another  person,  against  whom 
discovery  could  not  be  obtained,  has  an  interest 
in  it,  and- may  be  injured  by  its  production. 
Davieo  V,  Fbost  -  -    £q.     46 

6. Approval  of  decree— Death  oj   Judge 

between  settlement  and  approval  of  the  decree,] 
Where  the  Judffe  who  had  pronounced  a  decree 
died  after  the  decree  was  settled,  but  before  it 
had  been  approved  by  him,  the  case  was  set 
down  for  hearing  again  before  another  Judge, 
and  a  decree  made  pro  forma  in  the  same  terms 
as  the  previous  decree.    In  re  Scott's  Patent 

-        -        •    £q.     114 

PBIYT  COTJVCIL— Appealable  amount.]  The 
plaintiff  borough  on  a  special  case  stated  for  the 
opinion  of  the  Full  Court  obtained  judgment  for 
289/.  I3s.  9ef.,  being  municipal  rates  due  from 
the  defendant  for  1897.  The  defendant  moved 
in  Chambers  for  leave  to  appeal  to  the  Privy 
Oonncil  from  this  judgment  on  an  affidavit 
shewing  that  the  plaintiffs  also  claimed  a 
farther  sum  of  289/.  I3s.  M.,  being  the  rates 
due  for  1898,  and  Cohen,  J.,  granted  leave  to 
appeal.  Held,  that  leave  to  appeal  ahourd  not 
have  been  granted.  Bobouoh  of  Randwick  v. 
Danoar 896 


PBOBATS  AHD  ADMUTISTllATIOir— ^xectt/or— 
Acco'jtnts —  Want  oJ  interest — Laches.  ]  An  exe- 
cutor will  not  be  ordered  to  file  accounts  on  the 
application  of  a  person  who  has  no  interest  in 
the  estate.  A  testator,  who  died  in  1860,  hy 
his  will,  devised  and  bequeathed  certain  of  his 
real  and  personal  property  to  his  daughter,  but 
not  to  her  separate  use.  In  1861  the  daughter 
married;  and  in  1898  applied  for  an  order,, 
directing  the  surviving  executor  to  file  accounts. 
Held,  that  she  had  no  interest  in  the  personal 
estate,  and  was  not  entitled  to  ask  for  accounts, 
and  that  the  Court  had  no  jurisdiction  to  order 
the  executor  to  file  accounts  of  the  real  estate. 
In  the  Estate  o/Maher      -        -    B.  &  P.      10 

2. DecUh  of  executor — AdministrcUionofthe 

estate  not  administered  with  will  annexed—  Title 
to  real  estate.]  On  the  death  of  an  executor 
intestate,  who  had  partially  administered  hia 
testator's  estate,  administration  with  the  will 
annexed  of  the  estate  not  administered  waa 
granted  to  the  testator's  widow.  The  estate 
unadministered  consisted  almost  entirely  of  real 
estate.  The  Court  refused,  under  the  circum- 
stances, on  the  application  of  the  personal 
representative  of  the  executor,  to  set  aside  the 
administration  with  the  will  annexed  of  the 
estate  not  administered,  notwithstanding  that 
the  real  estate  was  vested  in  the  personal  repre- 
sentative of  the  executor.  In  the  Estate  qf 
Davis B.  &  P.      18 

8. Policy    of  assurance — Bankruptcy    of 

aiisured —  Waiver  of  protection  hy  chargti.]  A  pro- 
tected policy  loses  its  protection  by  an  express 
charge  for  payment  of  debts,  and  such  a  charge 
is  created  bv  words  in  the  will,  "  after  payment 
of  all  my  just  debts,  &c.,"  followed  by  a  gift 
including  the  proceeds  of  the  policy.  Re 
Nevile B.  &  P.      22 

4. Parties — Trustees — Beneficiaries.]    The 

question  whether  the  beneficiaries,  as  well  as 
the  trustees,  are  proper  parties  to  a  suit  con- 
cerning property  vested  in  trustees  under  a  will 
or  settlement,  is  a  matter  entirely  in  the  dis- 
cretion of  the  Court:  Merry  v.  PowncUl  ([1898]< 
1  Cb.  306)  is  not  an  authority  to  the  contrary 
•         -»----•      XD» 

5. Executor    becoming    trustee — Payment 

into  Court — Jurisdiction,]  The  Probate  Court 
has  no  jurisdiction  to  order  an  executor  and 
trustee  of  an  estate  to  pay  money  into  Court 
where  the  executor  has  discharged  all  his  dutiea 
as  executor,  and  holds  the  estate  as  trustee  only. 
In  the  Estate  oJ  Greaves  (deceased)  B.  &  P.  47 

6. Re-hearing  qf  probate  suit — Wills y  Pro- 
bate and  Administration  Avtf  1898,  s.  143 — Fresh 
evidence — Practice.]  An  order  granting  probate 
of  a  will  had  been  made,  but  not  drawn  up  in  a 
suit  brought  to  determine  the  validity  of 
the  will.  Held,  that  the  Court  had  power 
to  grant  a  rehearing,  but  that  under  the 
circumstances  a  rehearing  should  not  be 
directed.  Sect.  143  of  the  Wills,  Probate  and 
Administration  Act  explained.  Brown  v. 
Keen B.  &  P.    6a 
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PBOHIBITIOF— Ootrn  Lands  Act — Local  Land 
Board — Afinifiter  for  Landa,]  The  Land  Board 
held  an  enquiry  on  the  reference  of  the  Minister 
for  LiandB  as  to  whether  any  evidence  ffiven  on 
oath  by  a  selector  in  connection  with  his  con- 
ditional purchase  had,  within  the  meaning  of  s. 
135  of  the  Crown  Lands  Act  of  18S4,  been  given 
for  the  purpose  of  misleading  any  officer, 
«tc.,  or  had  wilfully  misrepresented  facts,  and 
the  Board  found  against  the  selector.  Held,  on 
an  application  for  a  prohibition  to  the  Board  and 
to  the  Minister,  that  a  prohibition  would  not  lie 
to  the  Board,  because,  so  far  as  its  functions 
were  concerned,  they  were  at  an  end,  and  there 
was  nothing  to  prohibit;  nor  would  it  lie  to  the 
Minister,  as  he  was  not  a  Court.  Ex  parte 
J.  BSNNETT 139 

2. Ca.  «a. — Evidence.]    On  an  application 

for  a  prohibition  to  restrain  further  proceedinss 
on  an  order  directing  a  ca.  sa.  to  issue,  the  only 
evidence  which  can  be  considered  as  before  the 
Judge  is  that  contained  in  the  affidavits  recited 
in  the  order.     Ex  varte  Jordan-        -        -    25 

8. Affidavit  by  Magistrate.']  On  an  appli- 
cation for  a  prohibition  against  a  Masistrate  he 
should  not  make  an  affidavit.  Ex  parte 
Hales 878 


PUBLIC  8BBVICB— Pi/Wic  Service  Act,  1896,  a. 
M  —  Civil  Bervice  Act,  1884 — DismUsaX  of  Civil 
.servants.]  Held  by  the  Privy  Council,  affirm- 
ing the  decision  of  the  Full  Court,  that  s.  58  of 
the  Public  Service  Act,  1895,  which  provides 
that  *'  nothing  in  this  Act  or  the  Civil  Service 
Act,  1884,  shall  be  construed  or  held  to  abro- 
gate or  restrict  the  right  or  power  of  the  Crown, 
as  it  existed  before  the  passing  of  the  said  Civil 
Service  Act,  to  dispense  with  the  services  of  any 
person  employed  m  the  public  service,"  does 
not  apply  to  the  case  of  a  civil  servant  who 
entered  the  service  after  the  Civil  Service  Act, 
1884,  and  was  dismissed  before  the  passing  of 
the  Public  Service  Act,  1895.  Adams  v. 
Young 37 

2. Public  Service  Act,  1896. 88. 12, 59, 60,  62 

— VoluTUary  retirement — Superannuation  Fund 
— Jt^und — Oraiuity.]  A  voluntary  resignation 
accepted  by  the  Public  Service  Board  is  not  a 
retirement  from  the  Public  Service  for  any  cause 
other  than  an  offence  within  the  meaning  of  s. 
•62  of  the  Public  Service  Act,  and  does  not 
entitle  the  officer  retiring  to  the  refund  and 
gratuity  provided  for  by  that  section.  Russell 
V.  Rbid       -        -        -        .        -        -        -    48 

3. Civil  Service  Act,   1884,   as.   10,   46— 

Abolition  of  office — Dismissal  of  officer.]  The 
•Government  has  power  to  abolish  an  office  at 
will,  and,  if  the  services  of  the  officer  be  dis- 
pensed with  in  consequence  of  the  abolition  of 
his  office,  he  cannot  maintain  an  action  against 
the  Government  for  wrongful  dismissal. 
Wallkb  v.  Young 211 

4, Civil  Service  Act,  1884 — Dismissed  of 

civil   servant — Right  of  Croiim    to  dismiss    at 


pleasure  —  BeorganimUum  of  departmoL] 
Except  in  oases  of  misconduct  as  provided  m 
Part  III,  the  Civil  Service  Act  of  1884  does  not 
restrict  the  prerogative  right  of  the  Crown  to 
dismiss  its  servants  at  pleasure.  Adams  t. 
Young        .-.-... 


PUBLIC    VEHICLES    SEGULATIOV    ACTS- 

TransitCommissioners — By-laws —  UnrtasonaJtit] 
A  by-law  (by-law  57)  which  makes  it  an  offence 
for  a  driver  of  a  public  vehicle  to  arrive  late  at 
any  public  stand,  no  matter  from  what  cause, 
held  unreasonable  and  uUra  vires.  An  infor- 
mation for  an  offence  against  the  by-laws  of  the 
Transit  Commissioners,  cannot  be  laid  by  an 
inspector  unless  he  has  received  a  complaint 
under  by-law  74.    Ex  parte  Halks    -        •  878 

PUBLIC  WOBXA^-PuUic  Works  Ad,  1888,  51 
Vic.  No.  37,  ss.  24,  30,  ^4^-Sydney  Corporation 
Act,  43  Vic.  No.  3,  s.  67—48  Vic,  No.  5- 
Resumption  of  land — Compensation — Street.] 
Certain  land  was  resumed  for  tramway  purposes 
under  the  Public  Works  Act,  1881,  being  portion 
of  a  street  in  the  city  of  Sydney  which  wss 
vested  in  the  plaintiff  council  under  s.  67  of  the 
Sydney  Corporation  Act.  Held,  by  the  Privy 
Council,  affirming  the  decision  of  the  Full  Cooit, 
that  the  plaintiffs  were  not  entitled  to  claim 
compensation  for  the  value  of  the  land  ai 
owners,  or  for  improvements  and  materiab 
thereon,  such  as  kerning  and  guttering.  Sect. 
67  of  the  Sydney  Corporation  Act  vests  in  the 
municipal  authority  no  property  in  a  street  or 
public  way  beyond  the  surnoe  of  it,  and  sach 
portion  as  may  be  absolutely  necessarily 
incidental  to  the  repairing  and  proper  manage- 
ment of  the  street ;  it  does  not  vest  the  soil  or 
the  land  in  the  municipal  council  as  owners. 
Municipal  Council  of  Sydney  r.  Young  •   41 

2. BesiWfnption  of  land— Lands  Jor  Public 

Purposes  Acquisition  Act,  s.  12 — Public  Works 
Act,  1888,  88.  23,  69,  70,  71— CZotm  by  posses- 
sion— Payment  of  resumption  money  into  Court — 
Statute  of  Limitations  (3  <6  4  Will.  IV.),  e.  27.1 
L.,  who  was  in  possession  of  land  at  the  date  d 
its  resumption  by  the  Crown,  had  not  obtained 
a  title  by  possession  for  20  years.  S.,  the  owner 
by  documentary  title,  sent  in  a  claim  to  the 
Minister  under  s.  12  of  the  Lands  for  Poblie 
Purposes  Acquisition  Act  before  the  period  of 
20  years  had  expired.  The  compensation  money 
was  paid  into  Court,  as  a  title  to  the  land  wu 
not  made  out,  and  S;  petitioned  for  payment 
out  after  the  period  of  20  years  had  elapsed. 
Held,  that  the  claim  by  S.  prevented  L.'s  title 
by  possession  from  maturing.  A  claim  under 
s.  12  of  the  Lands  for  Public  Purposes  Acqui- 
sition Act  is  analogous  to  the  first  step  in  a  suit 
to  recover  land.     In  re  Loder  -        -    £q.    41 

3. Public  Works  Aa  qfl88S,s.  72-Pay- 

ment  out  of  compensation  moneys— Costs  payabk 
by  the  constructing  authority.]  Where  compen- 
sation moneys  for  resumed  land  are  naid  into 
Court  by  the  constructing  authority  m  conse- 
quence of  the  persons  beneficially  enb'tled 
thereto    being    under    age,    the    oonstructiDg 
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aathority  is  liable  to  pay  the  coets  of  the  separate 
applications  for  payment  out  made  by  each 
beneficiary  as  he  comes  of  age,  although  the 
compensation  moneys  have  subiBeqnently  to  the 
payment  in  been  carried  to  separate  accounts  in 
the  same  matter  in  the  name  of  each  beneficiary. 
Carrying  the  money  to  the  separate  accounts  is 
not  payment  to  the  person  entitled  within  the 
meaning  of  s.  72  of  the  Public  Works  Act.  In 
re  MooRB Eq.     51 

S4BBIT  ACT  (64  Vic,  No,  29),  «.  5— Croiwi 
Lands  Actof\^9  (63  Vic,  No,  21),  8,  8,  auh-s. 
^— Appeal  from  Land  Appeal  Cotirt.'\  Held 
(reversing  the  decision  of  the  Full  Court),  that 
the  Land  Appeal  Court,  sitting  under  the  Rabbit 
Act  of  1890,  has  power  at  the  request  of  a  party 
to  state  a  case  for  the  opinion  of  the  Supreme 
€oort.  Hill,  Clark  k  Co.  v.  Daloety  &  Co. 
98 

SATES.    See  Munioipauties. 

SBGIBTBATIOF  OF  DEEDS  ACT  (7  Vic.  No,  16,  a, 
16)— Jfarried  woman — AcknoioledgmeTU — Power 
of  appointment.]  It  is  not  necessary  for  a  deed 
inade  by  a  married  woman  executing  a  power  of 
appointment  to  be  acknowledged  under  s.  16  of 
the  Registration  of  Deeds  Act.  Heath  v.  Com- 
mercial B.  &  I.  Co. 346 

BBSUMPTIOir  OF  XAVD.    See*TumAO  Works. 

SETTLED  ESTATES  ACT,  sa.  19,  23,  24->0/>po- 
4ition  qf  majority  of  beneficiaries  to  petition  under 
the  Act,]  The  Court  is  bound  to  respect  the 
wishes  of  the  beneficiaries  interested  in  a  settled 
estate,  and  if  a  vast  majority  of  them  oppose 
the  exercise  by  the  Court  of  its  powers  under 
the  Settled  Estates  Act  the  Court  is  bound  to 
refuse  to  exercise  them.  In  re  Wilson's 
Estate Eq.     140 

SHERIFF— £fAeW^«  aale—b  Vic,  No,  9,  a,  31 ; 
72  Vic.  No,  1,  a.  S—Purchaae  of  equity  of 
redemption  from  aheriff,]  Whether  the  convey- 
ance to  the  purchaser  of  an  equity  of  redemp- 
tion at  a  sheriff's  sale  must  be  registered  m 
order  to  perfect  the  purchaser's  title,  qucere. 
Ibvino  V,  Commercial  Banking  Co.    Eq.      64 

SHALL  DEBTS  BECOVEBT  ACT-^urisdiction^ 
Balance  of  account.]  The  plaintiff  brought  an 
action  in  the  Small  Debts  Court  to  recover  the 
sum  of  9/.  12«.,  and  obtained  a  verdict  for  that 
amount.  The  accounts  filed  with  the  plaint 
shewed  that  141/.  was  due  to  the  plaintiff  for 
wages  less  131/.  Sa,  paid  to  him.  lleld,  on  a 
motion  for  a  prohibition  that  as  there  was  evi- 
dence before  the  Small  Debts  Court  that  the 
balance  of  account  had  been  admitted,  the  Full 
Court  could  not  grant  a  prohibition.  Ex  parte 
BOUKKE 370 

SPSCmC  PEBFOBMAVCE  —  Specific  per/or- 
fnanee  againat  vendor  and  a  aubaequent  purchaser 


vfith  notice — Dama/gea  f&r  breach  of  contra^ — 
Right  ff  vendor  to  deduct  amount  oj  damagefrom 
the  balance  of  purchase  moneys  dive  from  him  to 
the  vendor.]  A  purchaser  obtained  a  decree  for 
specific  performance  asainst  a  vendor  and  a 
subsequent  purchaser  wno  had  purchased  with 
notice  of  the  prior  contract ;  and  also  a  decree 
for  damages  for  breach  of  contract  against  the 
vendor.  Hddy  that  although  the  subsequent 
purchaser  was  entitled  to  the  balance  of  the 
purchase  moneys  due  from  the  prior  purchaser, 
and,  although  he  was  not  liable  to  the  prior 
purchaser  for  the  damages,  the  prior  purchaser 
was  entitled  to  deduct  from  the  balance  the 
amount  of  the  damages  due  to  him  from  the 
vendor.    Crampton  v,  Foster         -    Eq.    Ill 

STAKP  DUTIES— iSitomp  I>utie8  Act  0/I88O,  ss, 
2,  53 — Settlement  —  Pecuniary  consideration  — 
Amount  of  duty  payable.]  I.  settled  certain 
property  which  was  mortgaged  for  10,000/.  upon 
trustees  in  consideration  of  their  entering  into 
a  covenant  to  personally  pay  any  balance  that 
might  be  due  to  the  mortgagees,  if,  upon  the  sale 
of  the  property,  which  was  estimated  to  be 
worth  40,000/. ,  it  did  not  realise  10,000/.  Held, 
that  the  settlement  was  not  made  for  bona  fide 
pecuniary  consideration  within  the  meaning  of 
s.  2.  Semble,  that  the  duty  payable  under  s.  53 
was  on  the  full  value  of  the  property,  40,000/., 
and  not  the  value  of  the  property  less  the 
amount  due  under  the  mortgage.  The  settle- 
ment had  been  stamped  as  a  conveyance  on  sale, 
the  consideration  being  taken  as  the  amount 
due  under  the  mortfl^affe.  Semble,  that  that 
duty  was  properly  payaole  in  addition  to  the 
duty  payable  on  it  as  a  settlement  under  s.  53. 
InrelKVLSQ 369 

STATUTE  OF  FBAUD6.    See  Contract. 

STBEET.    See  Public  Works. 

STDVET  OOBPOBATIOV.    See  Pobuc  Works. 

TBADE  lUXK—See  Trade  Name. 

TBADE  VAXE— Term  of  ordinary  description^ 
Name  denoting  the  goods  of  a  partiadar  manu- 
facture— Conclusiveness  qfthe  trade  mark — Trade 
Marks  Act  of  1865  (28  Vic,  No.  9),  a.  7— Suit  in- 
stituted to  try  the  right  0/  any  person  to  have 
trade  mark  registered.]  A  trader  is  entitled  to 
take  appropriate  words  of  ordinary  description 
to  indicate  an  article  which  he  sells  and  makes, 
although  the  words  form  part  of  the  trade  mark 
of  a  rival  trader,  provided  his  action  is  not 
calculated  to  pass  on  his  manufacture  as  that  of 
his  rival,  and  is  not  proved  in  point  of  fact  to 
have  done  so.  P.  was  the  registered  owner  of 
a  trade  mark  which  consisted  in  part  of  the 
words  "Flaked  Oatmeal,"  and  was  used  by  him 
for  a  preparation  of  oats.  G.  five  years  after- 
wards placed  a  preparation  of  oats  on  the  market 
under  the  name  of  "G.'s  Flaked  Oatmeal," 
thereby  accurately  describing  his  preparation. 
P.  sought  to  restrain  the  user  by  6.  of  the 
words    *' Flaked  Oatmeal,"  alleging  that  the 
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words  were  his  trade  mark,  and  also  a  trade 
Bame  designating  to  the  trade  and  public  his 
own  commodity,  and  that  G.'s  preparation  was 
put  on  the  market  in  order  to  get  the  )>enefit  of 
P.'s  trade,  or  was  at  all  events  calculated  to  do 
so.  G.  denied  that  the  words  were  P.  's  trade 
mark,  or  that  they  denoted  exclusively  F/s 
preparation,  and  claimed  that  they  were  merely 
descriptive  of  his  own  preparation.  Hdd  (over- 
ruling Owkn,  C.J.  in  £q.),  that  in  a  suit  so  con- 
stituted the  trade  mark  was  conclusive  of  P.'s 
right  thereto.  Hdd^  also  (affirming  Owen,  C.J. 
in  £q.),  that  though  the  words  formed  part  of 
P.'s  trade  mark,  G.  was  entitled  to  use  the 
words  as  accurately  descriptive  of  his  prepara- 
tion, provided  he  did  so  oona  fide,  and  suffi- 
ciently distinguished  his  use  of  the  words  from 
P.'suser.  BeddaiDayT,Banham([\99Q]A,C.l99) 
followed  and  applied.  Parsons  v.  Gillespis 
Eq.    36 

TBU8TBS — Breach  oj  trust  ^Investment  oj  trust 
Junda — Trust  to  accumulate  -  Compound  interest.] 
A  trustee  who  fails  to  carry  out  a  trust  to  invest 
a  sum  of  money  and  accumulate  the  income, 
must  repay  the  principal  with  compound 
interest  for  the  period  allowed  by  law  for  the 
accumulation,  and  thereafter  at  simple  interest. 
This  rule  applies  whether  the  (trincipal  sum  has 
been  actually  or  only  constructively  received  by 
the  trustee  sought  to  be  charged  :  Byrne  v. 
NorcoU  (13  Beav.  3Si6)  and  In  re  Holkes  (33  Ch. 
D.  552)  followed.    Moss  v.  Moss      -    Eq.    146 

Practice — Butt  for  breach  oj  trust — N'o 
prayer  for  interest.]  A  trustee  is  chargeable 
with  interest,  although  interest  is  not  asked  for 
by  the  statement  of-  claim  -        -        •        -lb. 

3. Breach  of  trust  —  Investment  —  Real  or 

personal  securities  —  Fixed  deposits  —  Building 
society,]  Trustees  were  authorised  to  invest 
trust  funds  '*in  good  real  or  personal  securities;" 
they  invested  in  fixed  deposits  with  a  building 
society.  Held,  that  the  investment  was 
authorised  by  the  power.  Looan  v.  Rapbb 
Eq.    173 

8. Breach    of  trust  —  Interest  —  Profits 

gained  by  use  oJ  trust  fund.]  A  trustee  in 
breach  of  trust  borrowed  trust  funds  and  paid 
them  into  his  overdrawn  account  with  a  bank 
on  which  the  trustee  was  paying  seven  per  cent, 
interest ;  the  account  remained  overdrawn  in 
varying  amounts  up  till  the  hearing  of  the  suit 
Hddf  that  the  trustee  must  repay  the  trust 
funds  with  seven  per  cent,  interest.  Fabnell 
V,  Coi Eq.  143 

4. Breaxih  of  trust — Constructive  notice  from 

recital  in  title  deeds.    See  Notice. 

6. Trustee   vendor — Payment  of  purchase 

money  to  nominee — Receipt.]  A  purchaser  from 
a  trustee  is  justified  in  paying  the  purchase 
money  to  the  trustee's  nominee  provided  he 
obtains  a  receipt  from  the  trustee.  Flower  v. 
Owen Eq.     73 


6.  —^Breach  of  trust — Trustee  borrowing  trust 
funtis^Deposit  of  security-  Further  advances— 
Rvdemption  of  the  security,]  C,  a  trastee, 
borrowed  1,500/.  of  the  trust  moneys  in  Sep- 
tember, 1897.  As  security  for  the  loan  he  de- 
posited with  the  solicitors  to  the  trust  estata 
certain  title  deeds,  together  with  a  letter,  in 
which  he  undertook  to  repay  the  loan  in  1902, 
and  to  pay  interest  at  5  per  cent.,  and  gave  a 
power  of  sale  in  case  of  default.  Held,  that  the 
deeds  so  deposited  must  be  held  as  security,  not 
merely  for  the  1,500/.  and  interest,  but  also  for 
sums  subsequently  borrowed  by  C.  from  the 
trust  estate,  but  not  for  sums  borrowed  prior  to 
September,  1897.    Farneix  v.  Cox-    Eq  .    101 

7. Power  q/"  sale — How  far  tmsteea  must 

sell  for  the  actual  value  in  ca>sh.]  Trustees  with 
a  power  of  sale  are  not  justified  in  selling  por- 
tion of  the  settled  land  to  a  municipality  in 
consideration  of  a  nominal  sum  and  a  covenant 
to  erect  buildings  thereon  which  will  have  the 
e fleet  of  increasing  the  selling  price  of  the  rest 
of  the  land,  although  the  benefit  to  the  estate 
will  be  greater  than  the  actual  value  of  the  land 
proposed  to  be  sold.  In  re  Lord's  XRUsn 
Eq.    307 

YBVOOB  AVD  PUItCHASBB— .8^  Spectfic  Pes- 

FORMANCE. 

YOLUVTABT  A88iaVH£VT— /ncomp/«/e  votun- 
tary  assignment — Assignment  of  chases  in  acHon 
— shares  in   companies — Bcunk  deposits — Mart" 
gage   debts — Power   qf    €Utomey.]      A    settlor 
voluntarily  assigned  to  a  trustee  for  his  wife 
certain  mortgage  debts  with  the  benefit  of  the 
mortgagor's  covenants  with  power  to  sue  for  the 
debts ;    he  also  granted  and  released  to  the 
.trustee  the  mortgaged  lands ;  he  also  assigned 
to  the  trustee  aU  the  moneys  held  by  certain 
banks  on  fixed  deposit  in  his  name,  and  also 
all  shares  in  certain  limited  companies  with 
power  to  sue  and  give  receipts  for  the  same. 
Held^   that  there  was  a  complete  gift  of  the 
mortgaged  land  and  the  mortgage  debts ;  that 
the  setUor  having  done  all  that  Lay  in  his  power 
to  assign  the  fixed  deposits  at  the  date  of  the 
settlement  they  also  passed  :  but  that  the  shares 
did  not  pass  as  the  settlor  had  not  transferred 
them  in  the  manner  provided  for  by  the  oon- 
stitutions  of  the  companies.      Qucere,  whether 
the  Court  of  Equity  would  have  enforced  the 
assignment  of  the  shares  if  the  settlement  had 
contained  an  irrevocable  power  of  attorney  to 
the  trustee.    Elliott  v,  Elliott     -    Eq.    1(B 

WILL— Construction— Wills  Act,  s,  29— "/« 
cUfault  of  issue'*— Estate  tail— Trust  for  solerf 
land  ana  distribution  of  proceeds  where  portuM 
qfthe  land  sold  b^ore  dale  of  will — Vfhether  <Ae 
unpaid  purchase  m,oneys  secured  on  mortgage 
pass  under  the  trust.]  A  testator  deyised  an 
estate  of  151  acres  to  a  trustee  on  trust  to  sell 
and  to  pay  the  proceeds  to  H.  Before  the  date 
of  the  will  the  testator  had  sold  portion  of  the 
estate  and  received  part  of  the  purchase  mosej, 
the  balance  beinff  secured  by  mortgage  of  the 
portion  sold  and  being  unpaid  at  the  testator's 
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death.  Held,  that  A.  was  not  entitled  to  the 
unpaid  balance  of  the  purchase  moneys.  A 
devise  to  H.  for  life  and  after  his  death  to  his 
heirs  and  in  defaalt  of  issue  over  gives  A.  an 
estate  tail.     Shand  v,  Robinson        -    £q.    85 

3.-  ^Construction — Forf^turt  upon  manrioLge 
with  certain  persons — Payment  of  share  upon 
giving  bond  to  comply  vrith  conditions,^  A 
testator  devised  and  bequeated  certain  interests 
under  his  will  upon  trust  for  his  children  to 
vest  when  the  youngest  attained  twenty-one 
years ;  but  the  share  of  any  child  who  inter- 
married with  a  Roman  Catholic  was  immediately 
to  divest  from  him,  and  go  to  the  others  ;  each 
child  was  empowered  to  sell  his  expectant  share 
to  another  child,  and  thereupon  the  purchaser 
should  be  "entitled  to  receive  the  share  so 
purchased  as  if  the  share  had  been  devised  to 
him,  the  purchaser."  Heldy  that  the  forfeiture 
clause  was  good,  aud  applied  to  subse<|uent 
marriages,  and  not  merely  to  a  first  marriage ; 
that,  upon  the  sale  by  one  child  to  another  of 
his  share,  that  share-  became  freed  altogether 
from  the  forfeiture  clause;  that  the  trustees 
might  pay  over  the  shares  to  the  married  child- 
ren upon  receiving  bonds  from  them  to  comply 
with  the  condition,  and  to  the  unmarried 
children  upon  a  similar  bond  from  them  and  one 
surety.    Evans  t7.  Tokpt-        -        -    Eq.      01 

8. — Construction — Substituted  class — "/»  com 
of  the  death  " — "Share  to  which  he  vxndd  have 
been  entitled" — Gift  in  remainder  to  persons 
living  at  the  death  of  the  tenant  for  life.]  A 
testator  devised  his  real  estate  to  his  wife,  aud 
on  her  death  on  trust  for  Hve  persons  by  name, 
or  such  of  them  as  should  survive  his  wife  and 
attain  twenty-one,  and  in  case  these  five  persons 
should  all  be  living  at  his  wife's  death  and 
attain  twenty-one,  he  demised  to  them  five 
several  parcels  of  land,  one  to  each,  for  their 
respective  lives,  and  he  declared  that  in  case  of 
the  death  of  any  of  the  before  mentioned  persons 


then  he  devised  the  share  to  which  he  would 
have  been  entitled  to  the  heir  general  of  such 
person  so  dying  as  aforesaid.  Held,  by  the  Full 
Court  affirming  the  decision  of  Walker,  J.,  that 
in  the  event  of  any  of  the  five  persons  predeceas- 
ing testator's  widow  the  substitute ry  devise  to 
the  heir  general  did  not  apply,  but  the  survivors 
were  entitled  in  fee  to  the  whole  real  estate. 
In  re  WiLLiAics'  Claim    -        -        -    Eq     228 

4. — Constrxijction  —  Annuities  —  Whether  pay- 
able from  the  testator's  death,  ]  An  annuity  given 
out  of  residue  is  payable  from  the  testator's 
death  ;  dictum  to  contrary  in  Storer  v.  Frestage 
(1)  held  overruled.  Cubtis  v.  Allibano 
Eq.      34 

6.  — Reatraint  against  antidpation-Beversionary 
interest — Trust  to  convey  to  A.,  coupled  with  a 
direction  to  trustee  to  retain  and  manage  the 
property  for  payment  of  debts  J]  A  testator  by 
his  will  devised  and  bequeated  the  whole  of  his 
realty  and  personalty  to  trustees.  He  directed 
them  during  such  period  as  they  should  think 
fit  to  receive  the  rents  and  profits  of  the  realty, 
and  manage  the  same  as  if  they  were  absolutely 
entitled  ;  to  invest  the  receipts  and  apply  them 
in  payment  of  his  debts,  including  mortgage 
debts,  and  from  and  immediately  after  his  debts 
should  have  been  fully  discharged  to  convey  a 
certain  freehold  to  the  testator's  daughter.  The 
will  contained  a  restraint  against  anticipation 
of  all  reversionary  or  expectant  interests  of  any 
female  under  the  will.  Held,  that  so  long  as 
the  trustees  were  in  receipt  of  the  rents  and 
proHts  for  the  payment  of  the  debts,  the 
daughter's  interests  in  the  freehold  was  a  rever- 
sionary interest  within  the  meaning  of  the 
restraint  clause.     Board  v,  Weekes    Eq.     200 

6. — Insurance— Frotectedpolicy — See  Probate 
AND  Administration. 


WITVESS—See  Bankruptct. 
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